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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division 

No.  828— Civil 

SAN  DIEGO  GAS  &  ELECTRIC  COMPANY,  a 

Corporation,  Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT  FOR  DAMAGES 

Plaintiff  complains  of  the  defendant  above  named, 
and  for  cause  of  action  alleges: 

I. 

That  this  action  is  filed  pursuant  to  and  under 
and  by  virtue  of  the  provisions  of  the  ^*  Federal 
Tort  Claims  Act." 

II. 

That  the  above  named  plaintiff  is  a  corporation, 
duly  incorporated  under  and  by  virtue  of  the  laws 
of  the  State  of  California,  with  its  principal  place 
of  business  in  the  County  of  San  Diego,  California, 
and  is  a  public  utility  engaged  in  supplying  electric 
energy  and  electric  light  and  other  energies  and 
commodities  to  the  City  of  San  Diego,  to  the  City  of 
El  Cajon  and  to  the  City  of  Escondido  and  other 
muni<3ipalities  within  the  County  [2]  of  San  Diego. 

IIL 
That  said  plaintiff  prior  to  the  times  referred  to 
herein   had   installed   and   had   maintained   during 
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said  time  and  during  all  of  the  times  herein  re- 
ferred to,  transmission  lines  for  the  transmission  of 
electricity  between  the  City  of  El  Cajon  and  the 
City  of  Escondido,  and  that  said  transmission  lines 
between  said  Cities  crossed  over  Mission  Gorge,  in 
the  immediate  vicinity  of  the  Old  Mission  Dam  in 
said  County  of  San  Diego;  that  said  transmission 
line  consited  of  three  wires  and  crossed  said  Gorge 
in  a  span  of  approximately  1700  feet,  at  either  end 
of  which  span  were  placed  two  double  pole  struc- 
tures and  accompanying  equipment,  for  the  purpose 
of  holding  and  supporting  said  transmission  line 
across  said  Gorge. 

IV. 

That  on  or  about  the  5th  day  of  September,  1945, 
Glen  D.  Ferrin  was  a  non-commissioned  officer  in 
the  United  States  Coast  Guard,  to  wit,  a  Chief 
Aviation  Pilot,  and  that  he  was  on  said  date  at- 
tached to  the  United  States  Coast  Guard  Air  Sta- 
tion at  San  Diego,  California,  and  that  on  said  date 
and  while  he  was  acting  in  line  of  duty  operating 
and  fl3ang  a  certain  airplane  belonging  to  the  de- 
fendant herein,  the  said  Glen  D.  Ferrin  piloted  and 
operated  the  said  airplane  in  such  a  negligent,  care- 
less and  reckless  manner  as  to  cause  the  same  to 
crash  and  collide  with  said  plaintiff's  transmission 
line  crossing  said  Mission  Gorge,  thereby  injuring, 
breaking  and  damaging  said  transmission  line  and 
the  said  supporting  structures  at  either  end  of  the 
same,  including  the  equipment  and  installations 
used  in  connection  therewith. 
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V. 

That  as  the  direct  and  proximate  cause  and  re- 
sult of  the  said  careless,  negligent  and  reckless 
piloting  and  operating  of  said  airplane  as  afore- 
said, and  the  injuring  and  damaging  of  said  prop- 
erty behuiging  to  this  plaintiff  as  herein  alleged, 
plaintiff  [3]  was  required  to  expend  the  sum  of  Two 
Thousand,  One  Hundred  Sixty-Six  and  89/100 
($2,166.89)  Dollars  for  the  necessary  repairs  to  said 
transmission  line  and  its  supporting  structures,  no 
part  of  which  said  sum  has  been  repaid  to  plaintiff. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  in  the  sum  of  Two  Thousand,  One  Hun- 
dred Sixty-Six  and  89/100  ($2,166.89)  Dollars,  to- 
gether with  Court  costs. 

LUCE,  FORWARD,  LEE  & 
KUNZEL 
By  /s/  CHARLES  H.  FORWARD, 

Attorneys  for  Plaintiff. 

State  of  California, 
County  of  San  Diego — ss. 

E.  D.  Sherwin,  being  duly  sworn  deposes  and 
says:  That  he  is  Vice  President  of  the  San  Diego 
Gas  &  Electric  Company,  a  corporation,  the  above 
named  [)laintiff,  and  is  authorized  to  make  this  veri- 
fication for  and  on  behalf  of  said  plaintiff  corpora- 
tion; that  he  has  read  the  forgoing  Complaint  for 
Damages  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge,  except  as  to 
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those  matters  which  are  therein  stated  on  his  infor- 
mation or  belief,  and  as  to  those  matters  he  believes 
it  to  be  true. 

/s/  E.  D.  SHERWIN. 

Suscribed  and  sworn  to  before  me,  this  13th  day 
of  February,  1947. 

[Seal]        /s/  E.  A.  RUFFIN, 
Notary  Public  in  and  for  said  County  and  State. 

My  Commission  Expires  May  17,  1947. 

[Endorsed] :     Filed  Feb.  18,  1947.  [4] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant.  United  States  of 
America,  by  and  through  its  counsel  of  record  and 
in  answer  to  plaintiff's  complaint  on  file  herein,  ad- 
mits, denies  and  alleges  as  follows: 

I. 

Admits  each  and  every  allegation  contained  in 
paragraphs  I,  II,  and  III  of  plaintiff's  complaint 
on  file  herein. 

II. 

Admits  that  on  or  about  September  5,  1945,  Glen 
D.  Ferrin  was  a  non-commissioned  officer  in  the 
United  States  Coast  Guard,  to  wit,  a  Chief  Aviation 
Pilot,  and  that  he  was  on  said  date  attached  to  the 
United   States   Coast   Guard   Air    Station   at   San 
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Diego,  California,  and  that  on  said  date,  while  act- 
ing in  line  of  duty,  was  operating  and  flying  an  air- 
])lan(*  belonging  to  the  defendant.  Defendant  denies 
l)oth  generally  and  specifically  that  said  Glen  D. 
Ferrin  piloted  and  operated  said  airplane  in  such 
a  negligent,  careless  and  reckless  manner  as  to  cause 
the  same  to  crash  and  collide  with  plaintiff's  trans- 
mission line  crossing  Mission  Gorge  and  thereby  in- 
juring, breaking  and  [5]  damaging  said  transmis- 
sion line  and  the  supporting  structures  at  either  end 
of  the  same  including  the  equipment  and  installa- 
tions used  in  connection  therewith. 

III. 

Defendant  has  no  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  averments  set  forth  in 
paragraph  V  of  plaintiff's  complaint  on  file  herein, 
and  basing  its  denial  on  said  grounds,  denies  each 
and  every  allegation  thereof. 

For  a  further,  second  and  distinct  answer  and 
affirmative  defense,  this  answering  defendant  al- 
leges as  follows: 

I. 

That  the  damage  to  plaintiff,  if  any,  was  caused 
without  any  fault,  carelessness  or  negligence  on  the 
part  oF  this  answering  defendant  but  was  the  result 
of  an  unavoidable  accident  so  far  as  this  defendant 
is  concerned. 

Wherefore,  this  answering  defendant  prays  judg- 
ment as  follows: 
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1.  That  the  <?omplaint  of  plaintiff  on  file  herein 
be  dimissed,  and  that  they  take  nothing  by  virtue 
thereof ; 

2.  That  the  defendant  have  its  costs  of  suit  in- 
curred herein;  and 

3.  For  such  other  and  further  relief  as  the  Court 
may  deem  just  and  proper  in  the  premises. 

JAMES   M.   CARTER, 

United  States  Attorney. 

RONALD  WALKER  and 
REUBEN  ROSENSWEIG, 

Assistant  U.  S.  Attorneys. 

By  /s/  REUBEN  ROSENSWEIG, 

Attorneys   for  Defendant. 

[Affidavit  of  service  by  mail  attached.] 
[Endorsed] :     Filed  Oct.  2,  1947.  [6] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California, 
Southern  Division 

No.  828-SD  Civil 

SAN  DIEGO  GAS  &  ELECTRIC  COMPANY,  a 

corporation.  Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT  OF  DISMISSAL 

The  above  entitled  matter  came  on  regularly  for 
hearing  at  San  Diego,  California,  on  the  8th  day  of 
December,  1947,  before  the  Honorable  Jacob  Wein- 
berger, Judge  of  the  above  entitled  Court,  Luce, 
Forward,  Lee  &  Kunzel  by  James  L.  Focht,  Jr.  ap- 
pearing as  attorneys  for  plaintiff,  San  Diego  Gas 
&  Electric  Company,  a  corporation,  and  defendant. 
United  States  of  America,  appearing  by  its  counsel, 
James  M.  Carter,  United  States  Attorney,  and 
Ronald  Walker  and  Reuben  Rosensweig,  Assistant 
United  States  Attorneys,  and  the  Court  having 
heard  and  received  oral  and  documentary  evidence 
submitted  and  received  on  behalf  of  the  plaintiff, 
and  upon  the  motion  of  the  defendant.  United  States 
of  America,  to  dismiss,  and  the  Court  having  heard 
oral  argument  of  counsel  and  being  fully  advised  in 
the  premises,  and  it  appearing  to  the  satisfaction  of 
the  Court  that  plaintiff  failed  to  establish  by  a  pre- 
ponderance of  the  evidence  that  the  defendant 
United   States  of  America,   or  any  of  its  agents, 
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servants  and/ or  employees  negligently,  carelessly 
and  recklessly  piloted  and  operated  the  said  airplane 
so  as  to  cause  it  to  collide  with  the  plaintiff's  [9] 
transmission  lines,  and  caused  the  damage  alleged 
in  plaintiff's  complaint,  and  that  upon  the  facts 
and  the  law  the  plaintiff  has  shown  no  right  to 
relief. 

It  Is  Therefore  Ordered,  Adjudged  and  Decreed 
that  said  action  be  and  the  same  is  hereby  dismissed. 

Dated  :   January  7,  1948. 

/s/  JACOB  WEINBERGER, 

United  States  District  Judge. 
• 
Approved  as  to  Form  and  Substance : 

LUCE,  FORWARD,  LEE  & 
KUNZEL, 
By  /s/  JAMES  L.  FOCHT,  JR., 

Attorneys  for  Plaintiff. 

JAMES  M.  CARTER, 

United  States  Attorney. 
RONALD  WALKER, 

Asst.  United  States  Attorney. 
REUBEN  ROSENSWEIG, 

Asst.  United  States  Attorney. 
By  /s/  REUBEN  ROSENSWEIG, 

Attorneys  for  Defendant. 

Judgment  entered  and  Docketed  Jan.  7,  1948. 
Book  13,  Page  188.  Edmund  L.  Smith,  Clerk;  By 
/s/  L.  B.  Figg,  Deputy. 

[Endorsed] :     Filed  Jan.  7,  1948.  [10] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  San  Diego  Gas 
&  Electric  Company,  a  corporation,  plaintiff  above 
named,  hereby  appeals  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
judgment  of  dismissal  and  the  whole  thereof  entered 
in  this  action  on  the  8th  day  of  January,  1948. 

Dated :   This  25th  day  of  March,  1948. 

LUCE,  FORWARD,  LEE  & 
KUNZEL, 

By  JAMES  L.  FOCHT,  JR., 
Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  March  25,  1948.  [11] 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  By  These  Presents : 

That  Maryland  Casualty  Company,  a  corporation, 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Maryland  and  authorized  to  do 
business  in  the  State  of  California,  and  having  an 
office  and  place  of  business  in  the  City  of  San  Diego, 
County  of  San  Diego,  State  of  California,  is  held 
and  firmly   bound   unto   the   above   named   United 
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States  of  America  in  the  siim  of  Two  Hundred  and 
Fifty  Dollars  ($250.00),  to  be  paid  to  the  said 
United  States  of  America,  for  the  payment  of 
which  well  and  truly  to  be  made  it  binds  itself,  its 
successors  and  assigns,  tirmly  by  these  presents. 

Whereas,  on  the  8th  day  of  January,  1948,  a 
judgment  was  entered  in  the  above  entitled  pro- 
ceedings ; 

And  the  appellant,  San  Diego  Gas  &  Electric 
Company,  a  corporation,  feeling  aggrieved  thereby, 
appeals  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  [12] 

Now,  Therefore,  the  condition  of  this  obligation  is 
such  that  if  the  aforesaid  judgment  is  affirmed  or 
modified  by  the  Appellate  Court,  or  if  the  appeal  is 
dismissed,  the  appellant,  San  Diego  Gas  &  Electric 
Company,  a  corporation,  will  pay  all  costs  which 
may  be  awarded  against  it  on  said  appeal. 

In  Witness  Whereof,  the  said  Maryland  Casualty 
Company  has  caused  the  foregoing  instrument  to  be 
executed  and  its  corporate  seal  affixed  thereto  by  its 
duly  authorized  Attorney  in  Fact,  at  San  Diego, 
California,  this  18th  day  of  March,  1948. 

MARYLAND  CASUALTY 
COMPANY, 

By  F.  F.  EDELEN, 

Attorney  in  Fact.  [13] 
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State  of  California, 
County  of  San  Diego — ss. 

On  tins  18th  day  of  March,  1948,  before  me, 
Frederick  David  Corbett  a  Notary  Public,  in  and 
for  the  County  of  San  Diego,  State  of  California, 
residing  therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  F.  F.  Edelen,  known  to  me  to  be 
the  person  whose  name  is  subscribed  to  the  within 
instrument  as  the  attorney  in  fact  of  Maryland  Cas- 
ualty Company,  the  corporation  that  executed  the 
within  instrument  and  acknowledged  to  me  that  he 
subscribed  the  name  of  Maryland  Casualty  Com- 
pany thereto  as  principal  and  his  o\vn  name  as  at- 
torney in  fact.  I  further  certify  that  said  instru- 
ment was  executed  by  said  F.  F.  Edelen  as  attorney 
in  fact  of  Maryland  Casualty  Company  in  my  pres- 
ence, and  that  his  signature  thereto  is  genuine. 

Witness  my  hand  and  seal  the  day  and  year  in 
this  certificate  first  above  written. 

[Seal]     /s/  FREDERICK  DAVID  CORBETT, 

Notary  Public  in  and  for  said 
County  and  State. 

[Endorsed]:     Filed  March  25,  1948. 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California, 
Southern  Division 

No.  828-SD  Civil 

SAN  DIEGO  GAS  &  ELECTRIC  COMPANY,  a 
corporation, 

Plaintiff  and  Appellant. 

vs. 

UNITED  STATES  OF  AJMEEICA, 

Defendant  and  Appellee. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY  UPON 
APPEAL 

Plaintiff  and  appellant  proposes  on  its  appeal  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
to  rely  on  the  following  points  as  error : 

1.  The  Court  erred  in  granting  the  motion  of 
defendant  and  appellee  for  a  dismissal  of  the 
action  of  plaintiff  and  appellant. 

2.  The  Court  erred  in  failing  to  give  the  plaintiff 
and  appellant  the  benefit  of  the  reasonable  in- 
ferences to  which  it  was  entitled  under  the 
evidence. 

3.  The  Court  erred  in  holding  that  it  was  not 
established  by  the  preponderance  of  evidence 
that  the  damage  in  question  was  proximately 
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caused  by  the  negligenoe  of  the  defendant  and 
appellee's  pilot. 
4.    The  Court  erred  in  not  applying  the  doctrine 
of  Res  Ipsa  Loquitur.  [14] 

Dated  April  5,  1948. 

LUCE,  FORWARD,  LEE  & 
KUNZEL, 

By  /s/  JAMES  L.  FOCHT,  JR., 

Attorneys  for  Plaintiff  and 
Appellant. 

[Affidavit  of  service  by  mail  attached.] 
[Endorsed]:     Filed  April  6,  1948.  [15] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  DESIGNATING  PARTS  OP 
RECORD  PROCEEDINGS  AND  EVI- 
DENCE TO  BE  INCLUDED  IN  RECORD 
ON  APPEAL 

It  is  hereby  stipulated  and  agreed  by  and  between 
San  Diego  Gas  and  Electric  Company,  plaintiff  and 
appellant,  and  United  States  of  America,  defendant 
and  appellee,  by  and  through  their  respective  attor- 
neys that  the  following  parts  of  the  record  proceed- 
ings and  evidence  in  said  cause  are  hereby  desig- 
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iiated  to  be  included  and  shall  be  included  in  and 
constitute  the  record  on  appeal  in  said  cause : 

1.  Complaint. 

2.  Answer. 

3.  Judgment  of  Dismissal. 

4.  Notice  of  Appeal. 

5.  Bond  for  Costs  on  Appeal. 

6.  Sketch  of  Mission  Valley  and  Mission 
Gorge  (Plaintiff's  Exhibit  No.  3).  [17] 

7.  All  testimony  and  proceedings  at  the  trial 
contained  in  the  original  transcript  of  tes- 
timony prepared  by  Ross  Reynolds,  Of- 
ficial 'Court  Reporter ; 

8.  Statement  of  points  upon  which  appellant 
intends  to  rely  on  appeal; 

9.  Stipulation  designating  parts  of  record 
proceedings  and  evidence  to  be  included  in 
record  on  appeal  ; 

10.  Stipulation  and  order  for  transmission  of 
exhibits  to  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit ; 

11.  Clerk's  certificate. 

It  is  further  stipulated  and  agreed  by  said  parties 
that  no  exhibits  introduced  in  evidence  during  the 
trial  of  said  cause  in  the  United  States  District 
Court  with  the  exception  of  the  sketch  of  Mission 
Valley  and  Mission  Gorge,  plaintiff's  Exhibit  No.  3, 
need  ]>e  ])rinted;  but  that  all  the  originals  of  said 
exhibits  with  the  exception  of  said  plaintiff's  Ex- 
hibit No.  3  to  be  transmitted  to  the  United  States 
Circuit  Court  of  Appeals  may  be  omitted  from  said 
printed  record  and  shall  be  considered  a  part  of  the 
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record  on  appeal  in  their  original  form  though  not 
printed. 

Dated  this  29th  day  of  March,  1948. 

LUCE,  FORWARD,  LEE  & 
KUNZEL, 
By  /s/  JAMES  L.  FOCHT, 

Attorneys  for  Plaintiff  and 
Appellant. 
JAMES  M.   CARTER, 

United  States  Attorney. 
By  /s/  REUBEN  ROSENSWEIG, 

Assistant  U.  S.  Attorney. 
Attorneys  for  Defendant  and 
Appellee. 

[Endorsed]  :     Filed  March  30, 1948.  [18] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  FOR  TRANS- 
FER OF  ORIGINAL  EXHIBITS  ON 
APPEAL 

It  is  hereby  stipulated  by  and  between  San  Diego 
Gas  and  Electric  Company,  plaintiff  and  appellant, 
and  United  States  of  America,  defendant  and  ap- 
pellee, by  and  through  their  respective  attorneys, 
that  with  the  exception  of  a  sketch  of  Mission  Val- 
ley and  Mission  Gorge  (plaintiff's  Exhibit  No.  3), 
copies  of  the  original  exhibits  which  were  intro- 
duced in  evidence  during  the  trial  of  said  cause 
need  not  be  included  in  the  record  on  appeal  in 
said  cause,  to  be  filed  in  connection  with  the  appeal 
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of  said  plaintiff  and  appellant,  and  that  all  original 
exhibits  introduced  in  evidence  at  the  trial  of  said 
cause  in  the  above-entitled  Court,  excepting  plain- 
tiff's Exhibit  No.  3,  may  be  transferred  and  trans- 
mitted in  their  original  form  to  the  Court  to  which 
said  appeal  was  taken;  namely,  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  as  a 
part  of  the  record  on  appeal  in  the  above-entitled 
case  and  to  be  used  in  said  appeal.  [20] 

Dated  March  29th,  1948. 

LUCE,  FORWARD,  LEE  & 
KUNZEL, 
By  /s/  JAMES  L.  FOCHT,  JR., 

Attorneys  for  Plaintiff  and 
Appellant. 
JAMES  M.  CARTER, 

United  States  Attorney. 
CLYDE  C.  DOWNING, 

Assistant  U.  S.  Attorney. 
By  /s/  REUBEN  ROSENSWEIG, 

Attorneys  for  Defendant  and 
Appellee. 

It  is  hereby  ordered  that  the  foregoing  stipulation 
be  and  it  is  hereby  approved,  and  it  is  so  ordered. 

Dated:     March  29,  1948. 

/s/  JACOB   WEINBERGER, 
Judge. 

[Endorsed]:     Filed  March  30,  1948.  [21] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Ednniud  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoin^^ 
pages  numbered  from  1  to  21,  inclusive,  contain 
full,  true  and  correct  copies  of  Complaint  for  Dam- 
ages; Answer;  Plaintiff's  Exhibit  No.  3;  Judgment 
of  Dismissal ;  Notice  of  Appeal ;  Bond  for  Costs  on 
Appeal;  Statement  of  Points  Upon  Which  Appel- 
lant Intends  to  Rely  Upon  Appeal ;  Stipulation  Des- 
ignating Record  on  Appeal  and  Stipulation  and 
Order  re  Exhibits  which,  together  with  copy  of  re- 
porter's transcript  of  proceedings  on  December  8 
and  9,  1947,  and  original  Plaintiff's  Exhibits  1  and 
2,  transmitted  herewith  constitute  the  record  on  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  com- 
paring, correcting  and  certifying  the  foregoing  rec- 
ord amount  to  $5.05  which  sum  has  been  paid  to  me 
by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  21st  day  of  April,  A.D.  1948. 

[Seal]  EDMUND  L.  SMITH, 

Clerk. 

By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 
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In  the  United  States  District  Court  for  the  Southern 
District  of  California,  Southern  Division 

No.  828— Civil 

SAN  DIEGO  GAS  &  ELECTRIC  CO., 

Plaintiff, 

vs.  ' 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Honorable  Jacob  Weinberger, 
Judge  presiding. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Appearances : 

For  the  Plaintiff:  Luce,  Forward,  Lee  &  Kunzel, 
by  James  L.  Focht,  Esq.,  San  Diego,  California. 

For  the  Defendant:  Reuben  Rosensweig,  Assist- 
ant United  States  Attorney. 

San  Diego,  California 
Monday,  December  8,  1947 

The  Court:     Are  you  ready  in  this  case*? 

Mr.  Focht :     Yes,  your  Honor. 

Mr.  Rosensweig:  Yes,  your  Honor.  Counsel  for 
the  plaintiff  served  me  with  a  copy  of  his  memo- 
randum here  and  I  desire  at  this  time  to  file  an 
original  and  a  copy  of  my  memorandum  with  the 
court. 

The  Court:  I  think  we  might  proceed  with  the 
pre-trial  in  this  matter. 
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Mr.  Roseiisweig :  I  think,  if  counsel  and  I  may 
approach  the  rostrum  here,  we  can  stipulate  to 
many  matters. 

The  Court :     Yes. 

Mr.  Focht:  If  the  court  please,  this  case  is 
brought  under  tlie  Federal  Tort  Claims  Act  and 
alleges  that  a  Coast  Guard  pilot  negligently  oper- 
ated a  plane  on  the  5th  day  of  September,  1945,  and 
as  a  proximate  result  of  his  negligence,  his  plane 
was  caused  to  and  did  collide  with  a  power  line  of 
the  plaintiff,  causing  damage  as  set  forth  in  the 
complaint. 

The  Court:  When  was  this  case  filed?  Was  it 
in  1947? 

Mr.  Focht:  It  was  filed  within  one  year  after 
the  enactment  of  the  Tort  Claims  Act.  I  can  give 
you  the  exact  date. 

The  Court:     This  accident  occurred  when? 

Mr.    Focht:     September   5,   1945. 

Mr.  Rosensweig:  The  action,  your  Honor,  was 
filed  on   February  18,   1947. 

The  Court:  And  this  legislation  was  enacted 
when  ? 

Mr.  Focht :     August,  1946,  your  Honor.     [2*] 

Mr.  Rosensweig:  The  effective  date  of  the  Tort 
Claims  Act  is  August  2,  1946.  It  is  not  an  action 
that   is    barred   by    the    statute. 

The  Court:     What  is  the  limitation? 

Mr.  Focht:  One  year  after  the  enactment  of  the 
act  or  one  year  after  the  occurrence  itself. 


*  Page  numbering  appearing  at  top  of  page  of  Renorter's  certified 
TranscriDt  of  Record 
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Mr.  Rosensweifi: :  If  the  claim  was  filed  with  the 
agency  involved,  the  extension  is  six  month  after 
that  period. 

The  Court:  You  filed  this  in  Februaiy,  appar- 
ently,   1947? 

Mr.    Focbt:     Yes.    your   Honor:    that    is    risrht. 

Mr.  Rosensweig:     Yes.  your  Honor. 

Mr.  Focht :  The  defendant  in  its  answer  has  ad- 
mitted that  the  Coast  Guard  pilot  named  in  the  com- 
plaint was  piloting:  the  govermnent  plane  and  has 
admitted,  fiu'ther,  that  he  was  acting  in  the  line  of 
duty,  that  is,  within  the  scope  of  his  employment. 
The  answer  denies  that  the  accident  was  caused  by 
reason  of  his  negligence,  setting  up  as  an  affimia- 
tive  defense  that  it  was  an  imavoidable  accident. 
Counsel  for  the  government  has  agTeed  to  stipulate 
that,  if  the  plaintiff  is  entitled  to  recover,  it  is  en- 
titled to  recover  the  amount  alleged  in  the  com- 
plaint, that  is,  the  govermnent  has  stipulated  that 
the  sum  set  forth  in  the  prayer  is  the  cost  incurred 
by  the  plaintiff  by  virtue  of  the  accident  in  ques- 
tion. That  leaves  as  virtually  the  sole  issue  in 
the  case  the  question  of  whether  or  not  the  flight 
in  question  which  [3]  resulted  in  the  accident  was 
a  negligent  flight  and  whether  the  government's 
agent   was   ffuilty  of   negligence. 

Counsel  has  also  agreed  to  stipulate  that  the  Civil 
Aeronautics  retaliation  in  connection  with  traffic 
control  and  minimum  safe  altitudes,  which  is  quoted 
in   the    plaintiff's   brief,   was   applicable   to   Coast 
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Guard  pilots  and  that  they  were  bound  to  the  same 
extent   as   civilian    i)ilots   would   be   bound. 

Counsel  has  further  offered  to  stipulate 

The  Court:     What  are  those  heip:hts? 

Mr.  Pocht:  I  will  read  the  section.  It  is  Sec- 
tion  60.105. 

The   Court:     Is   that   in    your   brief? 

Mr.  Focht:  It  is,  your  Honor.  It  is  1,000  feet 
over  cities,  towns  and  settlements  and  elsewhere  500 
feet,  with  qualifications. 

Mr.  Rosensweig:  With  qualifications  on  the  500 
feet,  your  Honor. 

Mr.  Focht:  "Except  over  water  or  areas  where 
flying  at  a  lower  altitude  will  not  involve  hazard  to 
persons   or   property   on    the    surface." 

The  Court:     TMiere  did  this  occur? 

Mr.  Focht:  This  occurred  in  Mission  Valley,  at 
the  site  of  the  old  Mission  dam,  I  would  say  about 
three  to  five  miles  this  side  of  Santee.     [4] 

The  Court:  This  would  come  in,  then,  under 
the  500-foot  altitude  height,  would  it? 

Mr.  Focht:  Counsel  has  offered  to  stipulate  to 
the  height  of  the  wii^es  which  were  involved  in  the 
accident,  there  being  three  wires.  The  lowest  wire 
is  187  feet  above  the  creek  bed:  the  middle  wire, 
198  feet  above  the  creek  bed,  and  the  highest  wire 
210  feet  above  the  creek  bed. 

Coimsel  has  further  agreed  to  stipulate  to  the 
introduction  of  several  photographs  recently  taken 
on  the  scene.  I  have  these  photographs  in  my  pos- 
session and  perha]:)s  the  court  would  desire,  before 
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proceeding  with  the  evidence,  that  the  photographs 
be  received. 

The  Court:  If  it  is  stipulated  to,  they  may  be 
received. 

Mr.  Rosensweig:     So  stipulated,  your  Honor. 

The  Court:  Do  you  mean  received  in  evidence 
at  this  time'? 

Mr.  Rosensweig:  I  think  it  should  be  for  identi- 
fication. 

Mr.  Focht:     Yes;  for  identification. 

The  Court :  For  identification.  How  many  photo- 
graphs are  there? 

Mr.  Focht:  Two  photographs,  your  Honor.  One 
photograph  is  taken  at  a  point  approximately  one 
mile  to  the  east  of  the  power  lines  in  question.  That 
is  the  long  photograph,  composed  [5]  of  three  seg- 
ments. The  smaller  photographs,  in  two  segments, 
was  taken  from  a  position  to  the  west  of  the  j^ower 
lines.  I  am  not  sure  of  the  exact  footage  but  a 
matter  of  perhaps  a  hundred  yards  or  so. 

The  Court:     Plaintiff's  Exhibits  1  and  2. 

Mr.  Rosensweig:  I  think  it  would  be  well  to 
bring  to  the  court's  attention,  and  I  think  counsel 
will  stipulate,  that  the  towers  on  which  these  wires 
were  strimg — that  one  tower  was  upon  land  owned 
by  the  City  of  San  Diego  and  the  other  tower  was 
upon  land  leased  by  private  individuals  to  the  San 
Diego  Gas  &  Electric  Company  and  that  the  wires 
themselves  strung  between  the  two  towers  were  in 
the  public  domain. 
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Mr.  Focht :  It  is  my  understanding,  your  Honor, 
that  part  of  the  wires  were  across  private  land  and 
part  across  land  of  the  City  of  San  Diego. 

Mr.  Rosensweig:     That  is  correct. 

The  Court:  You  say  part  of  it  owned  by  a 
private  individual  ? 

Mr.  Focht :  That  is  my  understanding ;  yes,  your 
Honor. 

Tlie  Court:  Leased  to  the  San  Diego  Gas  & 
Electric  Company? 

Mr.  Focht:  Yes,  your  Honor;  and,  of  course, 
that  the  proper  franchise  existed  over  the  part  of 
tlie  land  owned  by  the  city.  On  the  long  photo- 
graph the  towers  and  the  power  [6]  lines  appear 
Init  they  appear  at  a  great  distance  iand  it  will  be 
necessary  to  point  out  to  the  court  where  they 
a])pear.  On  the  smaller  photograph,  if  you  look 
against  the  sky,  you  can  see  the  wires.  They  do 
not  stand  out  too  clearly  on  the  photograph. 

The  Court:  They  are  in  the  direction  or,  rather, 
stretching  from  these  towers? 

Mr.  Focht:  May  I  approach  the  bench,  your 
Honor? 

(Statement,    by    Mr.    Focht,    at    the    bench, 
inaudible  to  the  rex:)orter. ) 

The  Court :  And,  of  course,  on  Exhibit  1  the 
line  is  in  evidence  there,  is  it  not? 

Mr.  Focht :  This  is  not  the  line.  The  line  appears 
around  down  here.  The  reason  for  introducing  this 
exhibit  will  appear  when  I  call  a  witness  who  was 
standing  at  the  vantage  point  from  which  that  photo- 
graph was  taken. 
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Mr.  Rosensweig:  I  think  counsel  should  make 
it  appear  that  that  heavy  line  is  not  the  wire  we 
are  talking  about. 

Mr.  Focht:     That  is  correct. 

The  Court:  Then,  there  was  no  wire  when  this 
photograph  was  taken? 

Mr.  Focht :  Yes,  your  Honor,  but  the  wire  which 
is  so  much  in  evidence  has  nothing  to  do  with  the 
trial.  The  wire  which  is  involved  appears — or  the 
towers  appear  on  this  hill,  away  down  at  the  ex- 
treme left-hand  corner.  [7] 

The  Court :     This  is  just 

Mr.  Focht:  That  is  a  panorama  of  the  contour 
of  the  land.  There  will  be  testimony,  however,  in 
connection  with  the  flight  of  the  plane. 

The  Court:  And  it  isn't  intended  to  depict  a 
wire  or  the  height  there  ? 

Mr.  Focht:  No,  your  Honor.  It  is  for  the  pur- 
pose of  illustrating  certain  testimony. 

The  Court:  What  about  the  law  governing  this 
matter  ? 

Mr.  Focht:  The  law,  I  believe,  may  be  suc- 
cinctly stated  in  two  categories.  First,  it  will  be 
the  contention  of  the  ])laintiff  that  the  testimony 
introduced  at  the  trial  will  establish  the  negligence 
of  the  pilot  both  as  a  matter  of  fact  and  as  a  matter 
of  law  and  that  he  is  negligent  as  a  matter  of  law 
by  virtue  of  his  falling  under  the  500-foot  minimum, 
and  that  he  was  negligent  as  a  matter  of  fact  by 
virtue  of  the  nature  of  his  flyinj:^  and  the  fact  that 
the  aecident  occurred  in  broad   daylight   and   the 
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fact  that  be  was  flying  at  an  altitude  tliat  was  a 
potential  hazard  to  persons  or  property,  i-egardless 
of  the  existence  or  non-existence  of  the  regulation. 

The  next  will  be  in  connection  with  the  doctrine 
of  res  ipsa  loquitur.  In  aviation  cases,  it  is  a  rather 
moot  one. 

The  Court :  There  is  no  such  doctrine  applicable 
in  automobile  cases,  is  there"?  [8] 

Mr.  Focht:     Normally,  there  isn't. 

The  Court :  It  is  a  question  of  negligence  or  not, 
is  it? 

Mr.  Focht :  That  is  what  it  is.  It  is  our  con- 
tention that,  in  any  event,  even  in  the  absence  of  any 
testimony  at  all,  res  ipsa  loquitur  would  be  appli- 
cable. We  do  not  feel  that  the  doctrine  of  res  ipsa 
is  necessary  to  the  case. 

The  Court:  I  doubt  whether  it  applies  in  a  ease 
of  this  kind. 

Mr.  Focht:  There  is  authority  both  ways.  One 
is  a  New  York  case  where  an  airplane  collided  with 
an  automobile  on  the  highway. 

Mr.  Rosensweig:  I  think  the  preponderance  is 
against  the  application  of  res  ipsa  loquitur  in  air- 
plane cases.  I  think  the  authorities,  where  such 
doctrine  is  made  applicable,  are  upon  a  different 
theory,  that  is,  tlie  doctrine  might  be  applicable 
where  passengers  were  involved. 

Mr.  Focht:  The  broad  principle  is,  of  course, 
where  the  instrumentality  is  solely  under  the  control 
of  a  certain  person.  And,  if  the  accident  is  one 
that,  in  the  normal  course  of  events,  wouldn't  hap- 
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pen  without  negligence,  {he^\  the  happening  is  con- 
sidered prima  facie  evidence 

The  Court :  Would  it  be  applicable  in  a  streetcar 
case? 

Mr.  Focht :  It  is  applicable  in  the  average  street- 
car collision  case. 

Mr.  Rosensweig:  I  believe,  your  Honor,  the 
cases  cited  [9]  in  the  trial  brief  cover  that  matter. 
In  the  case  of  Smith  vs.  Whitney,  27  Southeastern 
(2)  442,  there  is  a  direct  quotation  from  it  to  this 
effect:  "The  doctrine  of  res  ipsa  loquitur  does  not 
apply  because  any  number  of  causes  may  have  been 
responsible  for  the  plane  falling,  including  causes 
over  which  the  pilot  had  no  control,  it  being  com- 
mon knowledge  that  airplanes  do  fall  without  the 
fault  of  the  pilot."  You  can  have  no  better  state- 
ment of  the  law  so  far  as  res  ipsa  loquitur  is  con- 
cerned than  that  statement  there. 

Mr.  Focht :  In  California,  a  Supreme  Court  case, 
which  is  cited  in  my  brief,  has  applied  the  doctrine 
to  an  airplane  crash  case.  There  were  two  planes 
coming  in  for  a  landing  and  one  plane  was  riding 
behind  the  other  plane  and  collided  with  it.  Judge 
James,  in  a  case  decided  in  1935,  which  is  recorded 
in  U.  S.  Aviation  Reports,  which  I  have  quoted 
in  my  brief,  did  instruct  the  jury  on  res  ipsa  that, 
if  they,  themselves,  felt,  as  a  matter  of  fact,  the 
collision  was  one  that  did  not  happen  unless  there 
was  negligence  involved,  then  they  could  apply  the 
doctrine.  In  other  words,  he  refused  to  say  the 
doctrine  did  apply.     He  left  it  up  to  the  jury  to 
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determine  whether  the  type  of  uecideiit  was  one  not 
compatible  with  a  lack  of  negligence.  Where,  I 
believe,  you  have  an  accident  that  happens  between 
a  plane  and  a  stationary  ground  object,  in  broad 
daylight,  the  doctrine  is  just  as  applicable  as  it 
would  be  to  a  case  [10]  of  an  automobile  driving 
off  the  road  onto  private  property  and  damaging  a 
house  or  something  like  that.  It  depends  on  the 
particidar  set  of  facts.  I  don't  believe  you  can 
generalize  and  say  that  res  ipsa  does  apply  to  avia- 
tion cases  or  doesn't.  I  believe  it  depends  upon  the 
case  presented. 

Mr.  Rosensweig:  I  believe  the  Court  can  take 
judicial  notice  of  the  fact  that  there  have  been 
countless  numbers  of  airplanes  here  recently,  where 
they  have  never  determined  the  actual  cause  of  the 
crashes  themselves,  the  crashes  having  happened  in 
broad  daylight.  The  daylight  factor  does  not  seem 
to  make  any  difference,  for  instance,  where  air- 
planes have  crashed  against  the  sides  of  mountains. 
An  investigation  sometimes  merely  appears  to  be  a 
cleaning  up  of  the  wreckage. 

The  Court:     Is  there  anything  further? 

Mr.  Focht:     Nothing  further. 

Mr.  Rosensweig:     Nothing  further. 

The  Court:     How  about  the  trial? 

Mr.  Rosensweig:  I  think  we  may  proceed  with 
the  trial  if  your  Honor  desires  to  hear  it  at  this 
time. 

The  Court:     We  will  take  a  recess. 
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Mr.  Focht:  I  have  but  three  witnesses  and  I  do 
not  anticii)ate  their  total  testimony  will  take  very 
long. 

(Short  recess.)  [11] 

(3:40  p.m.,  Monday,  December  8,  1947.) 

The  Court:     You  may  proceed. 
Mr.  Focht:     The  plaintiff  will  call,  as  its  first 
witness,  Mr.  K.  R.  Tinkham. 

KENNETH  R.  TINKHAM 

a  witness  for  the  plaintiff,  being  first  duly  sworn, 
was  examined  and  testified  as  follows: 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness:     Kenneth  R.  Tinkham. 

Direct  Examination 
By  Mr.  Focht : 

Q.  Mr.  Tinkham,  when  you  are  testifying,  keep 
your  voice  up  so  we  can  all  hear  you. 

A.     Yes,  sir. 

Q.     Where  do  you  reside,  Mr.  Tinkham? 

A.  At  the  top  of  Mission  Gorge  Valley  or  in  the 
Mission  Valley,  at  the  top  of  the  Gorge. 

Q.     Can  you  orient  that  a  little  more  definitely? 

A.  It  is  about  three  and  a  half  miles  west  of 
Santee. 

Q.  Do  you  have  some  kind  of  a  business  estab- 
lishment at  that  place? 

A.     Yes,  sir;  a  service  station  and  a  small  store. 
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Q.  How  long  have  you  had  this  business  estab- 
lishment at  that  place? 

A.     I  bought  it  August  7,  1945. 

Q.  Were  you  at  that  establishment  on  the  5tli 
day  of  [12]  September,  1945  ?  A.     Yes,  sir. 

Q.  I  show  you  a  photograph,  marked  Plaintiff's 
Exhibit  1  for  identification,  and  ask  you  if  you 
recognize  the  scene  that  that  depicts. 

A.     Yes,  sir. 

Q,  Were  you  present  at  the  time  this  photograph 
was  taken  ?  A.     Yes ;  I  was. 

Q.  And  from  what  point  was  this  photograph 
taken? 

A.     Right  in  front  of  my  service  station. 

Mr.  Focht:  I  will  offer  Plaintiff's  Exhibit  1  for 
Identification  in  evidence. 

Mr.  Rosensweig:     No  objection. 

The  Court :     It  may  be  received. 

Q.  (By  Mr.  Focht) :  Returning  to  the  5th  day 
of  September,  1945,  did  you  witness  anything  of 
an  unusual  nature  on  that  date?  A.     Yes,  sir. 

Q.     And  did  that  episode  involve  an  airplane? 

A.     Yes,  sir. 

Q.     Did  you  see  this  airplane  at  any  time  ? 

A.     Yes,  sir. 

Q.  Where  were  you  when  you  first  saw  the  air- 
plane? A.     I  was  in  my  store.  [13] 

Q.  What,  if  anything,  first  called  your  attention 
to  the  airplane? 

A.  My  dad  called  it  first.  He  saw  the  plane 
come  through  and  told  me  about  this  plane  coming 
through  so  low. 
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Q.     What  did  you  do  then? 

A.     I  just  looked  out  and  saw  it  myself. 

Q.  In  what  direction,  assuming,  for  the  purposes 
of  my  question,  that  Mission  Gorge  rmis  in  a  gen- 
eral easterly  and  westerly  direction — in  what  direc- 
tion was  the  plane  proceeding  at  that  time? 

A.     Easterly. 

Q.  Referring  to  Plaintiff's  Exhibit  1,  can  you 
mark  with  an  "X"  the  position  of  the  plane  when 
you  first  saw  it? 

I  will  mark  this"  X-1." 

That  indicE^tes  the  position  of  the  plane  when  you 
first  saw  it,  is  that  correct?  A.     Yes,  sir. 

The  Court:  This  indicating  the  height  where  it 
was  flying?  A.     Yes,  sir. 

Q.  (By  Mr.  Focht)  :  At  what  approximate 
height  was  the  plane  flying  at  that  time,  if  you  can 
give  me  an  approximation? 

A.     I  would  say  around  200  feet. 

Q.  The  plane  traveling  at  that  time  was  then 
traveling  [14]  up  the  Valley  toward  your  estab- 
lishment, is  that  correct? 

A.     It  was  going  up  that  riverbed;  yes,  sir. 

Q.  Please  describe  the  course  taken  by  the  plane 
from  that  point  on. 

A.  It  went  on  up  this  riverbed  mitil  it  come  to 
a  little  raise  or  a  hill  there  and  it  raised  up  over 
this  little  hill  and  then  turned  to  the  left  and  went 
up  tliis  canyon  and,  as  soon  as  it  went  behind  this 
hill,  I  couldn't  see  it  any  more  as  it  went  up  this 
canyon. 
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Q.  Will  you  please  mark  with  another  "X"  the 
point  at  which  the  plane  changed  its  course? 

The  Court:  Mark  it  with  something  else.  This 
can  he  "X-2." 

Mr.  Focht:     Yes. 

The  Witness:  He  went  in  this  little  valley  and 
then  he  turned  to  the  left, 

Q.  (By  Mr.  Focht) :  That  would  be  in  what 
direction  ? 

A.     North,  and  he  went  up  this  canyon  there. 

Q.  Will  you  draw  an  arrow  to  indicate  from 
^'X-2"  the  direction  when  he  turned  at  that  point"? 

The  Court :     What  does  "  X-2  "  signify  ? 

Mr.  Focht:  "X-2"  signifies  the  point  at  which 
the  plane  changed  its  course  and  went  north  up  a 
canyon  and  subsequently  out  of  sight.  "X-2"  is  in 
the  extreme  right. 

The  Court:  The  indication  is  about  the  height 
that  you  [15]  saw  that,  is  it  ? 

A.  Yes,  sir.  As  soon  as  he  made  this  turn,  then 
I  couldn't  see  him  any  more. 

Q.  (By  Mr.  Focht)  :  Did  you  again,  shortly 
thereafter,  see  the  same  plane? 

A.  He  was  gone  about  five  minutes  and  he  re- 
turned the  same  route. 

Q.  Please  describe  in  detail  his  route  when  he 
returned. 

A.  He  came  right  back  through  the  same  place, 
only  he  was  a  little  higher  when  he  was  at  the  No.  2 
position.     He  was  a  little  higher  there  as  he  came 
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back  across,  and  he  came  down  about  half-way  down 
through  the  valley.    There  are  trees  in  there.    And 
then  he  went  back  to  about  the  same  altitude  that 
he  went  on;  I  would  say  around  200  feet. 

Q.     What,  if  anything,  occurred  thereafter? 

The  Court:     200  feet  from  what  height? 

A.  From  these  trees  that  are  in  there.  They  are 
Cottonwood  trees.  I  imagine  these  cottonwood  trees 
would  be  35  feet  high  and  I  figured  that  he  was 
around  200  feet  above  these  trees. 

The  Court:     Above  the  trees?  A.     Yes,  sir. 

Q.  (By  Mr.  Focht)  :  Incidentally,  were  you  in 
the  service  yourself?  [16]  A.     Yes,  sir. 

Q.     Can  you  describe  this  airplane? 

A.  I  know  that  it  was  a  Grumman.  I  am  sure  it 
was.    It  was  a  land  and  sea  plane. 

Q.     It  was  a  service  plane  ?  A.     Yes. 

Q.     What,  if  anything,  occurred  thereafter? 

A.  Of  course,  it  went  on  down  out  of  sight  to 
us  then,  and,  about  right  after  it  happened,  a  man 
and  a  lady  came  in  and  said  that  a  plane  went 
down;  that  they  were  positive  it  went  down.  They 
must  have  kept  right  on.  And  my  dad  and  Mr. 
Darnell  were  there  and  they  were  down  l)ut  I  didn't 
go  down. 

Mr.  Rosensweig:  I  move  this  testimony  the  wit- 
ness has  just  given  be  stricken  as  not  responsive 
to  the  question. 

Mr.  Focht:  I  have  no  objection  to  the  hearsay 
going  out,  as  to  what  somebody  else  told  him. 
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The  Court:  I  don't  know  just  v/hat  was  told  him 
and  what  lie  is  stating  of  his  o\m  knowledge.  I 
think  the  entire  answer  may  be  stricken  and  you 
may  proceed  from  there. 

Q.  (By  Mr.  Focht)  :  Did  you  eventually  go  to 
the  scene  of  the  accident  on  that  day? 

A.     Later  on;  yes. 

Q.     How  much  later? 

A.  Probably  an  hour  after  it  happened,  then 
I  went  there.  [17] 

Q.     What  did  you  see  when  you  arrived? 

A.  I  just  saw  the  plane.  It  was  laying  on  its 
back. 

Q.  Did  it  appear  to  be  the  plane  that  you  had 
seen  fly  over?  A.     Yes. 

Q.  Where  is  your  establishment  with  reference 
to  any  power  line  that  crosses  Mission  Valley? 

A.  It  would  be  about  half  a  mile,  that  is,  the 
power  line  would  be  about  half  a  mile  west  of  me. 

Q.     That  would  be  down  towards  San  Diego  ? 

A.    Yes. 

Q.  Will  you  examine  Exhibit  1  and  state  whether 
or  not  you  can  see  the  towers  or  any  of  the  towers 
of  this  power  line  ?  Will  you  please  mark  that  posi- 
tion with  an  "X"?  Do  not  obscure  the  tower  itself 
with  your  "X.'' 

The  Court:     "X-3,"  is  it? 

Mr.  Focht:     That  will  be  "X-3,"  your  Honor. 

Q.  Your  "X-3"  is  just  to  the  left  of  the  tower, 
is  that  right?  A.     Yes,  sir. 
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The  Court:     What  does  that  represent,  ''X-3"? 

Q.  (By  Mr.  Focht)  :  It  represents  one  of  the 
tower  lines  of  the  power  line  which  you  have  de- 
scribed, or  one  of  the  towers  of  the  power  line  that 
you  have  described  as  crossing  the  Grorge,  is  that 
correct?  [18]  A.     Yes,  sir. 

Q.  I  show  you  a  photograph,  marked  Exhibit  2 
for  identification,  and  ask  you  if  you  recognize  the 
scene  it  depicts.  A.     Yes,  sir. 

Q.     Just  state  what  it  describes. 

A.     The  plane  would 

Q.  Don't  get  to  the  plane  yet  but  what  general 
scene  or  locality  does  that  picture  portray  ? 

A.  Where  this  power  line  comes  across  the 
Gorge. 

Q.  Is  this  picture  taken  from  the  east  or  the 
west  of  the  power  line? 

A.     It  is  taken  from  the  south. 

Q.     The  southwest? 

A.  Well,  right  south  of  it.  It  goes  around  this 
corner  to  the  north  here  and  the  power  line  should 
come  across  the  road  right  there. 

Q.  Do  you  see  the  power  line  appearing  against 
the  sky  background?  A.     Yes,  sir. 

Mr.  Focht:  I  will  offer  this  as  the  plaintiff's 
second  exhibit. 

The  Court:     What  does  this  show? 

Mr.  Focht:  That  shows  the  power  line  crossing 
the  Gorge,  a  picture  taken  from  the  other  side  from 
that  shown  in  Plaintiff's  Exhibit  1.  [19] 
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The  Court :  With  these  two  towers  we  see  on  the 
left-hand  side  of  this  picture,  is  that  correct  ? 

Mr.  Focht :     That  is  correct. 

Mr.  Rosensweig:  May  I  interrupt,  your  Honor, 
and  ask  counsel  a  question. 

The  Court:     Yes. 

Mr.  Rosensweig:  How  far  was  this  photograph 
taken  from  the  power  line? 

Mr.  Focht:     That  I  am  unable  to  state. 

Q.  Where  with  reference  to  the  power  line  and 
wires  did  you  observe  the  plane  when  you  did  arrive 
at  the  scene  about  an  hour  afterwards  ? 

A.  Well,  probably  300  feet  south  of  the  power 
lines;  maybe  more  than  that.  I  wouldn't  say  for 
sure  now.  It  could  be  three  to  five  hundred  feet 
south  of  the  power  lines. 

Q.  Where  with  reference  to  the  center  of  the 
Gorge  or  to  the  two  side  towers  ? 

A.  The  center  of  the  Gorge;  the  plane  was  in 
the  center  of  the  Gorge;  right  in  the  center  of  the 
Gorge. 

Q.  Did  you  observe  any  damage  to  the  })ower 
lines  or  towers  ?  A.     No,  sir ;  not  at  that  time. 

Q.     Did  you  at  any  later  time? 

A.  Yes;  I  saw  where  they  were  spiced  right 
there  where  they  are  supposed  to  have  hit.  [20] 

The  Court :  Was  the  line  suspended  or  was  it  on 
the  ground? 

A.  At  the  time  I  was  there,  I  believe  it  was 
being  repaired,  your  Honor.     I  couldn't  get  down 
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there  for  an  hour  afterwards  and  I  really  didn't 

pay  any  attention  to  the  line. 

The  Court:  When  you  say  you  didn't  see  when 
it  was  spliced — was  it  being  spliced? 

A.     No.     It  is  spliced  now. 

The  Court :     When  you  saw  it,  was  it  down  or  up  ? 

A.     It  was  up. 

The  Court :     It  was  spliced  then,  was  it  ? 

A.     Yes;  but  I  don't  remember  seeing  it  that  day. 

Mr.  Focht:  Counsel  isn't  making  any  issue  of 
whether  the  plane  crash  caused  the  damage.  It  is 
stipulated  the  plane  crash  caused  the  damage,  the 
amount  of  which  is  stipulated.  You  may  cross- 
examine. 

Cross-Examination 
By  Mr.  Rosensweig: 

Q.  Mr.  Tinkham,  how  long  have  you  resided  up 
in  the  area  where  you  reside? 

A.     August  13,  1945,  I  moved  there. 

Q.  Have  you  seen  lots  of  airplanes  fly  in  and 
out  of  that  Valley  ?  A.     Yes,  sir. 

Q.  Did  I  hear  you  testify  you  were  formerly  a 
pilot  [21]  yourself? 

A.  Yes,  sir.  Well,  I  am  not  a  pilot  but  I  was  in 
the  service. 

Q.  You  indicated  on  your  direct  examination 
that,  when  you  first  observed  the  airplane  in  ques- 
tion as  it  came  into  the  Valley,  you  saw  it  at  a 
height  of  about  200  feet,  is  that  correct? 

A.     That  is  right,  sir. 
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Q.  How  long  did  you  notice  it  at  that  particular 
level? 

A.  It  stayed  pretty  much  to  that  level  going  out 
until  it  raised  up  to  go  over  that  little  knoll. 

Q.  When  it  raised  up  to  go  over  that  knoll,  how 
high  did  it  get? 

A.  I  don't  believe  it  cleared  the  knoll  over  200 
feet  because,  as  soon  as  it  went  around  behind,  I 
couldn't  see  it. 

Q.     How  high  is  the  knoll  ? 

A.  From  the  riverbed,  the  raise  he  would  have 
to  make? 

Q.     Yes.  A.     Well,  it  is  probably  100  feet. 

Q.  The  knoll  being  100  feet,  he  was  200  feet 
above  it,  is  that  correct?  A.     That  is  correct. 

Q.     That  would  make  300  feet? 

A.  That  is  300  feet.  He  raised  enough  to  clear 
this. 

Q.  You  indicated,  Mr.  Tinkham,  as  he  came  back 
and  he  [22]  flew  over  certain  trees,  he  was  about 
200  feet  above  the  trees,  is  that  correct? 

A.     Yes,  sir. 

Q 

A 

Q 

over 
A 

Q 


How  high  were  the  trees  ? 

About  35  feet. 

In  other  words,  that  would  make  a  total  of 
235  feet  above  the  ground? 

That  is  about  it. 

You  saw  the  plane  coming  into  the  valley  and 
you  saw  it  traveling  at  a  height  of  about  anywhere 
from  235  to  335  feet,  and  then  it  disappeared  around 
a  knoll?  A.     Yes,  sir. 
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Q.  What  did  you  do  after  it  disappeared  around 
a  knoll  ?  A.     We  sat  down  on  a  car  fender. 

Q.     Wliat  were  you  waiting  for  ? 

A.     We  were  just  sitting  there  talking. 

Q.     How  long  was  the  plane  gone  ? 

A.     I  would  say  around  five  minutes. 

Q.     You  have  lived  up  in  this  area  since  when? 

A.     The  fall  of  1945. 

Q.     1945?  A.     Yes. 

Q.  In  other  words,  you  have  lived  there  for 
about  five  years?  A.     No;  three  years.   [23] 

Q.  Do  you  know  if  there  is  an  emergency  land- 
ing field  up  in  that  area,  Mr.  Tinkham? 

A.     The  Gillespie  airport. 

Q.  How  far  is  that  emergency  landing  field  from 
the  point  where  this  accident  occurred? 

A.     Three  miles. 

Q.  How  fast  would  you  say  this  plane  was  going 
at  the  time  you  first  observed  it? 

A.     125  miles  an  hour. 

Q.  It  wouldn't  take  him  very  long  to  arrive  at 
that  emergency  landing  field,  would  it? 

A.     No,  sir. 

Q.  Can  you  describe  the  emergency  landing  field, 
whether  it  is  a  large  one  or  small  one  ? 

A.  It  was  used  as  a  Marine  paratrooper  training 
base.    It  has  two  long  runways. 

Q.  In  other  words,  it  has  been  used  on  several 
occasions  for  emergency  landing,  has  it? 

A.     It  could  be  used ;  yes,  sir. 
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Q.     Have  you  ever  seen  any  jolanes  land  on  it? 

A.     Yes,  sir. 

Q.  On  many  occasions  you  have  seen  planes  land 
when  they  got  into  difficulties,  is  that  correct? 

A.     No. 

The  Court :  Is  there  any  question  about  Gillespie 
Field  [24]  having  been  used  as  a  landing  field. 

Mr.  Focht:  I  don't  know  anything  to  the  con- 
trary, your  Honor. 

The  Court:  It  has  been  used  and  was  at  that 
time  as  an  emergency  landing  field,  is  that  correct? 

Mr.  Rosensweig:     That  is  my  understanding. 

Mr.  Focht :  In  addition  to  other  uses.  That  was 
not  its  sole  use. 

The  Court :     Go  ahead. 

Mr.  Rosensweig:     That  is  all. 

Redirect  Examination 
By  Mr.  Focht : 

Q.  I  have  several  questions  I  should  have  asked 
on  direct  examination.  About  what  time  did  this 
occur  ? 

A.  It  was  in  the  afternoon;  I  couldn't  say  as  to 
the  time;  about  2:30  or  3:00  o'clock  or  something 
like  that. 

Q.     What  was  the  condition  of  the  weather? 

x\.     It  was  a  clear  day. 

Q.  At  any  time,  while  you  observed  this  airplane, 
did  you  observe  anything  unusual  about  the  sound 
of  its  motor?  A.     No,  sir. 
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Q.  Based  upon  your  knowledge  of  airplane 
motors  and  their  sounds,  it  was  normal,  was  it  % 

A.     Normal. 

Mr.  Focht :     Nothing  further.  [25] 

Mr.  Rosensweig:     No  questions. 

Mr.  Focht :  Thank  you,  Mr.  Tinkham.  We  will 
call  Mr.  Tinkham,  Sr.,  Mr.  R.  H.  Tinkham. 

R.  H.  TINKHAM 

a  witness  for  the  plaintiff,  being  first  duly  sworn, 
was  examined  and  testified  as  follows: 

The  Clerk:     Will  you  state  your  name,  please? 

A.     R.  H.  Tinkham. 

Direct  Examination 
By  Mr.  Focht: 

Q.     Where  do  you  reside,  Mr.  Tinkham? 

A.  I  am  at  the  present  time  residing  in  Lake- 
side Park. 

Q.     And  that  is  in  San  Diego  County  ? 
A.    Yes ;  it  is. 

Q.  Are  you  related  to  the  witness  who  has  just 
testified,  Mr.  K.  Tinkham?  A.     Yes. 

Q.     And  what  is  the  relationship  ? 
A.    I  am  his  father. 

Q.  Where  were  you  on  the  afternoon  of  Sep- 
tember 5,  1945  ? 

A.     I  was  at  his  place  of  business. 
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Q.  And  that  is  the  place  of  business  that  he  has 
described  as  being  some  three  miles  or  so  this  side 
or  west  of  Santee,  is  that  correct  1  [26] 

A.     41iat  is  right. 

Q.  Were  you  in  company  with  anyone  else  that 
afternoon?  A.     A  boy. 

Q.     Refreshing  your  recollection,  Mr.  Darnell  ? 

A.     Mr.  Darnell ;  yes,  sir. 

Q.  Did  you  witness  anything  of  an  unusual 
nature  that  afternoon? 

A.     I  just  saw  the  plane,  is  all. 

Q.     Where  was  this  plane  when  you  first  saw  it? 

A.  When  I  first  saw  it,  it  was  just  coming  over 
the  hill  from  San  Diego  towards  Mission  Gorge. 

Q.  Can  you  estimate  its  approximate  altitude 
above  the  earth  when  you  first  saw  it? 

A.  That  would  be  hard  to  do  because  there  were 
hills  in  the  way  and  I  couldn't  see. 

Q.     Describe  its  course  from  that  point  on. 

A.  It  dropped  dowai  into  that  Mission  Gorge 
and  finally  came  out  at  the  other  end  of  it. 

Q.  When  you  first  saw  it,  it  was  traveling  up 
the  Valley,  that  is,  coming  from  San  Diego  towards 
Santee?  A.     It  was. 

Q.  And  then  it  went  up  the  Gorge  and  disap- 
peared and  went  out  of  sight,  is  that  right  ? 

A.     That  is  right.  [27] 

Q.  When  it  was  coming  up  the  Valley,  did  it 
pass  in  front  of  you  ?  A.     It  passed  here. 

Q.     Out  north  of  the  building  there  ? 

A.    Yes. 
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Q.  It  passed  north  of  your  son's  establishment, 
is  that  right?  A.     Yes,  sir. 

Q.  How  far  is  your  son's  establishment  from  the 
power  line  that  crosses  the  Gorge  ? 

A.  I  would  say  between  half  and  three-quarters 
of  a  mile.    It  is  hard  to  tell. 

Q.  As  it  was  coming  up  the  valley  and  passed 
to  the  north  of  the  store,  could  you  estimate  its 
approximate  altitude  above  the  floor  of  the  valley? 

A.     I  should  think  about  200  feet. 

Q.  After  the  plane  disappeared  to  the  north,  did 
you  again  see  it?  A.     Yes,  sir. 

Q.  How  soon  after  it  disappeared  did  you  see  it 
again  ? 

A.     Well,  I  should  think  about  five  minutes. 

Q.     Where  was  it  when  you  saw  it? 

A.  It  turned  around  and  was  coming  back  down 
Mission  Valley  again. 

Q.  As  it  came  down  Mission  Gorge  towards  San 
Diego,  can  [28]  you  estimate  its  approximate  height 
above  the  floor  of  the  valley  ? 

A.  I  think  it  was  practically  the  same,  about 
200  feet. 

Q.  At  any  time  while  the  plane  was  in  your  sight, 
did  you  hear  anything  unusual  about  the  noise  of 
its  motor  ?  A.     No ;  I  did  not. 

Q.  What  time  approximately  was  it  when  you 
saw  this  i)lane? 

A.     Oh,  it  was  about  the  middle  of  the  afternoon, 

Q.     What  kind  of  a  day  was  it? 

A.    A  clear  day. 
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Q.  What  occurred  after  you  saw  the  plane  on 
this  second  occasion? 

A.  AVell,  it  went  down  the  valley  and  started  up 
the  canyon  again. 

Q.  When  you  say  started  up  the  canyon,  in  what 
direction?  A.     Towards  San  Diego. 

Q.     Then  what  occurred? 

A.  Well,  it  disappeared  out  of  sight  and  a  couple, 
a  man  and  his  wife,  came  in  and  said  they  were  sure 
that  plane  went  down  over  there. 

Mr.  Rosensweig:  I  move  that  answer  be  stricken 
as  not  responsive. 

The  Court :     It  may  be  stricken.  [29] 

Q.  (By  Mr.  Focht)  :  After  the  plane  went  out 
of  sight,  did  you  go  anywhere? 

A.     I  went  down  to  where  it  fell. 

Q.  How  long  after  the  plane  went  out  of  sight 
was  it  that  you  went  down  there? 

A.  I  think  I  was  there  five  minutes  at  least  after 
it  fell;  not  any  more  than  five  minutes. 

Q.  What  did  you  observe  when  you  went  down 
to  where  you  went  ? 

A.  The  plane  was  lying  on  its  back  in  the  middle 
of  the  canyon,  ; ; 

Q.  Where  with  reference  to  the  point  at  which 
the  power  line  crosses  the  Gorge  ? 

A.     Towards  San  Diego. 

Q.  How  far  from  the  place  where  the  power  line 
crosses  ? 

A.     Just  estimating  it,  I  would  say  400  feet. 
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Q.     Did  you  go  down  to  the  plane! 

A.  We  drove  down  as  far  as  we  could  along  the 
road  and  then  walked  down. 

Q.     Did  you  examine  the  plane  ? 

A.     No ;  I  did  not. 

Q.  Did  you  make  any  kind  of  an  observation  of 
the  power  line  equipment? 

A.  I  see  a  line  was  broken  and  the  line  laid  on 
the  side  of  the  road.  [30] 

Q.  Can  you  say  whether  that  was  the  lower  or 
middle  or  the  upper  line? 

A.     I  couldn't  say. 

Mr.  Focht :     You  may  cross-examine. 

Mr.  Rosensweig:     No  questions. 

Mr.  Focht:     Mr.  Darnell. 

FRANK  DARNELL 

a  witness  for  the  plaintiff,  being  first  duly  sworn, 
was  examined  and  testified  as  follows : 

The  Clerk :     Will  you  state  your  name,  please. 

The  Witness:     Frank  Darnell. 

Direct  Examination 
By  Mr.  Focht :  • 

Q.     Where  do  you  reside,  Mr.  Darnell  ? 
A.     San  Diego ;  4222  Cherokee. 
Q.     Are  you  employed  at  the  present  time? 
A.     Yes,  sir. 

Q.     Where  are  you  employed  ? 
A.    At  Consolidated. 
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Q.     That  is  the  Consoliclated-Vultee  here,  is  it? 

A.     Consolidated- Vultee. 

Q.     How  loii<>-  have  you  lived  in  the  San  Diego 
area?  A.     25  years. 

Q.     Are  you  familiar  with  the  estahlishment  of 
Mr.  Tinkham's  up  in  Mission  Gorge?  [31] 

A.    Yes,  sir. 

Q.     Were  you  in  the  vicinity  of  that  establish- 
ment in  the  afternoon  of  September  5,  1945  ? 

A.    Yes,  sir. 

Q.     Were  you  in  the  company  of  Mr.  Tinkham, 
Jr.,  and  Mr.  Tinkham,  Sr.,  on  that  afternoon? 

A.     Yes,  sir. 

Q.     Did   you   observe    anything    of    an    unusual 
nature  that  afternoon? 

A.     I  saw  a  Grumman  Widgeon  approximately 
200  feet  off  of  the  terrain. 

Q.     Grimiman  Wigeon  is 

A.     It  is  a  two-motored  airplane  or  a  two-engined 
airplane,  I  should  say. 

Q.     When  you  first  saw  this  airplane,  where  was 
it  with  reference  to  Mr.  Tinkham's  establishment? 

A.     North    of   his    establishment    approximately 
300  yards. 

Q.     And  it  was  going  in  a  direction  toward  or 
away  from  San  Diego? 

A.     Going  east,  away  from  San  Diego. 

Q.     Flying  at  about  200  feet  at  that  time  ? 

A.     Approximately;  yes,  sir. 
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Q.     Where  did  the  i)lane  go  after  you  first  saw  it  ? 

A.  The  plane  went  east  perhaps  a  half  a  mile  or 
better  and  turned  north.  It  turned  north  behind  a 
little  [32]  raise  there,  which  is  not  very  high,  and 
went  up  that  way  and  went  out  of  sight. 

Q.     Did  you  again  see  the  airplane  ? 

A.  The  airplane  returned  not  long  after  tliat 
and  flew  back  through  the  valley. 

Q.  When  it  flew  back  througli  the  valley,  did  it 
pass  in  front  of  or  to  the  north  of  Mr.  Tinkham's 
establishment  ? 

A.     North  and  in  front  of  the  establishment  1 

Q.  What  was  its  approximate  altitude  at  that 
time? 

A.  He  came  back  to  approximately  the  same 
altitude. 

Q.     About  200  feet  above  the  terrain  ? 

A.    Yes,  sir. 

Q.     Then  what,  if  anything,  occurred? 

A.  He  turned  south  througli  the  Gorge  and  then 
it  wa«  out  of  sight. 

Q.  After  it  went  out  of  sight,  did  you  have 
occasion  to  go  to  the  scene  of  the  power  line  that 
crosses  the  Gorge  ?  A.     Yes,  sir. 

Q.     Did  you  go  in  anyone's  company? 

A.     Mr.  Tinkham,  Sr. 

Q.  About  how  long  after  the  plane  went  out  of 
sight  did  you  depart  for  the  scene  of  the  power  line? 

A.     Not  over  three  minutes. 
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Q.  What,  if  anything,  did  yon  observe  when  you 
went  to  this  point  ?  [33] 

A.     I  observed  this  aircraft  laying  on  its  back. 

Q.     Where  with  reference  to  the  power  line  1 

A.  South,  and  in  the  middle  of  the  Gorge,  about 
200  yards. 

Q.     Did  you  go  down  and  examine  the  plane  ? 

A.    Yes,  sir. 

Q.     What,  if  anything,  did  you  observe? 

A.  There  was  a  man  walking  around  the  ship 
at  the  time,  and  I  heard  he  was  involved  in  the 
crash,  and  I  asked  him  if  he  was  and  he  said  no, 
and  I  looked  in  the  ship  and  couldn't  see  anyone, 
and  I  was  under  the  impression  that  he  was.  And 
then  I  examined  the  plane  more  carefully  and  I  saw 
where  I  could  see  one  fellow's  arm  right  down  in 
the  nose.  And  I  said  to  this  gentleman — I  didn't 
get  his  name — I  wondered  if  they  were  still  alive 
and  I  felt  of  this  fellow's  arm  but  there  was  no 
pulse. 

Q.  Were  you  there  when  the  occupant  or  occu- 
pants were  removed  from  the  plane? 

A.  No;  I  wasn't.  And  as  soon  as  the  Navy  came 
down,  they  asked  everyone  to  leave  the  territory. 

Q.  During  any  time  when  you  saw  this  airplane 
in  flight,  did  you  observe  anything  unusual  about 
the  noise  of  its  engine  or  engines? 

A.  No.  The  aircraft  was  in  fine  condition  as  it 
went  by  both  times,  as  far  as  I  could  tell.  [34] 

Mr.  Focht:     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Rosensweig : 

Q.  Mr.  Darnell,  you  indicated  that  this  was  a 
Gnmiman  Widgeon  %  A.     Grumman  Widgeon. 

Q.  Will  you  describe  what  kind  of  a  plane 
that  is? 

A.  It  is  a  two-engined  airplane;  two  Pratt  and 
Whitney  engines  I  believe  they  are. 

Q.  How  closely  did  you  examine  that  airplane 
when  you  went  down  % 

A.  Very  closely.  However,  I  didn't  look  at  the 
name  plate  to  determine  it  was  a  Grumman 
Widgeon.    I  determined  that  when  it  went  over. 

Q.  You  couldn't  be  mistaken  about  that,  could 
you? 

A.     Not  as  far  as  it  being  a  Grumman  Widgeon. 

Q.     Where  did  you  indicate  you  worked  ? 

A.     At  the  Consolidated. 

Q.  You  are  pretty  well  acquainted  with  planes, 
aren't  you?  A.     Fair.  My  work  is  motor  work. 

Q.  In  other  words,  you  are  ahle  to  determine  the 
speed  of  airplanes  in  flight  and  all  that  sort  of 
thing  ? 

A.  No;  but  you  can  estimate  anything  from  a 
mile  to  a  hundred.  [35] 

Q.  Are  you  able  to  estimate  speeds,  generally 
speaking,  of  airplanes?  A.     Yes. 

Q.  Are  you  able  to  estimate  at  this  time  how  fast 
the  plane  was  going  at  the  time  this  accident  was 
involved  ? 
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A.  I  would  say  he  was  doing  a  little  better  than 
a  hundred;  120. 

Q.     120  miles  an  hour?  A.     Yes,  sir. 

Q.  After  the  plane  disappeared  around  this 
knoll,  how  long  was  it  gone? 

A.     On  its  tiight  east? 

Q.  Yes;  on  its  flight  away  from  Mr.  Tinkham's 
place  of  business.  A.     Three  to  five  minutes. 

Q.     Did  you  wait  for  it  to  come  back  ? 

A.  No,  sir.  We  were  sitting  in  front  of  Mr. 
Tinkham's  establishment  talking  at  the  time  and 
we  saw  it  as  it  came  back,  and  I  made  the  remark 
then  that  that  plane  was  sure  flying  awfully  low 
through  that  area.  ' 

Q.  You  have  seen  planes  fly  up  that  Gorge  dozens 
of  times,  haven't  you?  A.     Yes,  sir.' 

Mr.  Rosensweig:     No  further  questions. 

Mr.  Focht:  Nothing  further.  Counsel  for  the 
Government  [36]  has  offered  to  stipulate  that  the 
plane  involved  in  the  accident  had  been  dispatched 
and  was  operated  from  the  Coast  Guard  Air  Station 
here  on  San  Diego  Bay.    Is  that  correct? 

Mr.  Rosensweig:  That  is  correct.  It  was  dis- 
patched from  San  Diego  here  and  was  on  a  regular 
routine  training  flight. 

Mr.  Focht :     The  plaintiff  rests,  your  Honor. 

Mr.  Rosensweig:  At  this  time,  your  Honor^  the 
Government  would  like  to  make  a  motion  to  dismiss 
for  the  reasons  set  forth  in  the  trial  brief  that  we 
have  just  filed,  on  the  grounds  that  the  complaint 
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heretofore  filed  hj  the  plaintiff,  and  paragraph  4, 
particularly,  alleges  that  "Ferrin  piloted  and  oper- 
ated the  said  airplane  in  such  a  negligent,  careless 
and  reckless  manner  as  to  cause  the  same  to  crash 
and  collide  with  the  plaintiff's  transmission  line." 

I  sul^mit,  your  Honor,  that,  from  the  testimony 
of  these  three  witnesses,  there  is  not  one  iota  of 
testimony  or  evidence  presented  that  the  pilot  of 
this  i)]ane  operated  the  plane  in  a  negligent,  care- 
less and  reckless  maimer.  The  plaintiff,  before  it 
can  be  permitted  to  recover,  must  show  by  a  pre- 
ponderance of  the  evidence  that  the  pilot  was  guilty 
of  negligence  and  that  he  operated  that  plane  in  a 
careless  and  negligent  manner.  I  submit  that  none 
of  the  testimony  of  the  three  witnesses  indicated, 
in  any  way,  shape  or  form,  that  such  was  the  situa- 
tion. They  merely  testified  that  this  plane  [37] 
proceeded  up  the  valley  at  a  particular  height.  The 
height  has  been  varied  here  from  235  feet  to  335 
feet,  I  believe.  We  submit  that  an  airplane,  travel- 
ing in  an  open  and  sparsely  settled  country  of  that 
character,  is  not  bound,  under  the  regulations  as 
herein  indicated,  to  travel  at  an  altitude  of  500  feet. 

Section  (b),  and  I  am  reading,  your  Honor,  from 
page  2  of  the  plaintiff's  trial  brief,  says,  "  (b)  When 
elsewhere  than  as  specified  in  paragraph  (a),  at  an 
altitude  of  not  less  than  500  feet,  except  over  water 
or  area  where  flying  at  a  lower  altitude  will  not 
involve  hazard  to  persons  or  property  on  the  sur- 
face." I  submit,  your  Honor,  that,  if  you  will 
examine  the  photographs  —  a  camera  taking  that 
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particular  pliotograpli  lias  b(  eu  iiiial)le  to  ishow  with 
clarity,  in  any  way,  shape  or  fornn,  that  those  wii  gk 
were  strung  across  that  Gorge  and  that  was  the 
particular  reason  I  asked  how  far  back  from  the 
wires  was  Exliibit  No.  2  taken,  and  1  received  no 
answer;  they  didn't  know.  Exliibit  No.  2,  assuming 
that  it  was  taken  practically  upon  the  wires  them- 
selves, shows  them  very,  very  faintly  in  there.  It 
is  almost  an  impossibility  to  say  those  wires  were 
there. 

They  say  this  accident  happened  upon  a  clear  day 
and,  imder  the  circumstances,  they  should  have  been 
able  to  see  the  wires.  I  submit  that  a  photograph 
that  was  taken  comparatively  close  to  the  towers 
themselves,  and  the  photograph  it  appears  was 
taken  extremely  close,  Exhibit  2,  I  believe,  [38]  was 
imable  to  discern  the  wires,  and  I  can't  understand 
how  the  human  eye,  flying  in  an  airplane,  could 
discern  the  wires. 

The  only  basis  I  can  see,  your  Honor,  upon  which 
the  plaintiff  can  recover  is  upon  the  theory  of  res 
ipsa  loquitur  and  we  discussed  that  here  a  while 
ago.  I  am  satisfied  that  the  authorities  are  more 
than  ample  that  the  mere  happening  of  this  accident 
is  no  proof  that  the  pilot  was  guilty  of  negligence 
because  the  authorities  are  clear  that  the  doctrine 
doesn't  apply  because  there  are  any  number  of 
reasons  why  an  airplane  will  fall.  I  think  the  Court 
can  take  judicial  notice  of  the  fact  that  here  recently 
we  had  a  terrific  airplane  accident,  where  some  52 
passengers  were  killed.     A  fire  broke  out  in  the 
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tail  of  that  })articular  plane.  It  was  unexplained 
and  nobody  liappens  to  know  how  that  fire  actually 
started.  It  is  a  different  situation  than  this  par- 
ticular case  because  there  you  had  the  question  of 
liability  of  an  airplane  company  to  its  passengers. 
In  that  particular  case,  the  doctrine  might  apply 
because  passengers  were  being  carried. 

I  think  this  case  is  analogous  to  an  accident  that 
happens  upon  the  highway,  where  it  is  unexplained. 
I  say  that  this  accident  falls  within  that  same  cate- 
gory. It  might  be  said  that  the  plaintiff  in  this 
case  might  have  been  guilty  of  contributory  negli- 
gence if  we  want  to  draw  our  own  conclusions  from 
a  particular  state  of  facts  because,  in  constructing 
those  [39]  towers,  the  company  could  just  as  well 
have  put  them  underground.  But,  in  constructing 
them  above  the  ground,  they  could  equally  a^  well 
have  anticipated  that  there  were  thousands  ol  air- 
planes flying  in  and  about  San  Diego  and,  in  coii- 
structing  those  wires,  that  they  could  have  antici- 
pated that  such  a  situation  might  occur  and  that 
an  airplane  might  get  into  trouble;  that  an  engine 
might  fail  or  almost  anything  might  happen  to  it. 

I  am  not  an  airplane  enthusiast  and  know  little 
or  nothing  about  them  but  I  do  know  there  are 
things  that  happen  to  airplanes  that  are  absolutely 
unexplainable. 

So,  under  those  circumstances,  your  Honor,  with 
the  situation  being  that  the  doctrine  of  res  ipsa 
loquitur  does  not  apply  —  I  am  convinced  that  it 
doesn't  apply  by  reason  of  the  great  weight  of  au- 
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tliority,  the  burden  falling  upon  the  plaintiff  to 
show  by  a  preponderance  of  the  evidence  that  tliis 
pilot  was  guilty  of  negligence  and  carelessness  and 
the  unlawful  operation  of  the  plane.  lie  lias  faih  d 
to  show  that  by  the  preponderance  of  evidence  re- 
quired under  the  law  and  this  case  must  be  dis- 
missed. There  isn't  a  witness  who  has  testified  yet 
how  high  the  plane  was  flying  in  the  vicinity  of 
this  power  line.     They  said  the  |)lane  disappeared. 

Mr.  Focht:  If  the  Court  please,  the  power  line 
can  be  pointed  (^)ut  on  Plaintiif's  Exhibit  1,  the 
tower  of  the  power  line.  This  is  the  tower,  one  of 
the  towers,  that  crosses  the  [40]  valley,  the  other 
tower  being  over  on  this  side,  and  this  is  the  point 
tliis  was  taken,  at  the  point  at  which  the  witnesses 
Tinkham  and  Darnell  were  standing.  So  it  shows 
that  the  plane  must  have  barely  been  out  of  sight 
because  one  of  the  towers  is  visible.  And  the  testi- 
mony is  the  power  line  is  from  one-half  to  three- 
quarters  of  a  mile  from  the  point  at  which  the 
Tinkhams  were  standing  and,  therefore,  when  the 
accident  occurred,  it  must  have  been  almost 
instantaneous. 

The  Court:  Suppose  the  plane  had  dropped  on 
this  power  line.  Suppose  it  was  up  1,000  feet  and 
had  dropped.  Nobody  seems  to  have  follow^ed  the 
airplane  to  where  the  accident  occurred. 

Mr.  Focht:  That,  coupled  with  the  stipulation 
it  was  the  plane  mvolved  in  the  accident,  and  that 
thev  immediatelv  left  for  the  scene  or  al^out  five 
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minutes  after  the  plane  had  disappeared  from  view, 
and  the  plane  was  there  on  the  ground — the  infer- 
ence or  the  fact  is  inescapable  that  it  did  not  turn 
around  and  come  back. 

The  Court:  There  is  no  question  but  what  the 
plane  hit  the  power  line.  But  how  high  was  the 
l^lane  above  the  power  line?  No  one  is  being  tried 
for  a  violation  of  an  ordinance  or  the  aeronautics 
rules. 

Mr.  Rosensweig:  There  is  testimony  in  the  rec- 
ord that  the  plane  was  235  feet  or  335  feet — above 
what?  How  do  I  know  and  how  does  this  Court 
know  that  the  place  of  business  [41]  of  the  Tink- 
hams  wasn't  four  or  five  hundred  feet  above  the 
level  ground  itself? 

The  Court:  Assuming  that  the  plane  was  flying 
200  or  235  or  335  feet  from  where  these  witnesses 
saw  the  plane,  they  all  said  that  the  plane  came 
back  and  then  disappeared  and  then,  a  few  minutes 
later,  they  heard  about  this  crash;  that  somebody 
told  them  about  it.  They  didn't  even  hear  the  crash. 
No  one  has  told  us  how  high  the  plane  was  flying 
at  the  time  of  this  crash.  It  might  have  flown  a 
few  feet  or  might  have  flown  a  hundred  feet  above 
where  the  crash  occurred.  Can  I  assume  from  the 
evidence  that  the  plane  was  flying  low  at  this  par- 
ticular point;  that  it  was  flying  low  at  the  point 
where  the  impact  was  ? 

Mr.  Focht:  Certainly,  your  Honor,  it  is  the 
more  reasonable  inference  to  draw  than  any  other 
inference  that  can  be  drawn. 
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The  Court:  It  is  up  to  you  to  prove  your  case 
not  hy  inference  but  by  facts. 

Mr.  Focht:  May  we  recess  at  this  time  until  to- 
morrow morning,  your  Honor? 

The  Court:  Yes.  I  would  like  to  hear  further 
from  you.  I  aui  not  pre- judging  tlie  case  but  it 
seems  to  me  you  will  have  to  meet  the  issue  squarely 
of  the  position  of  the  plane  at  the  time  of  the  im- 
pact, if  you  can.  We  will  take  a  recess  until  to- 
morrow morning  at  10:00  o'clock.  [42] 

(Whereupon,  a  recess  was  taken  until  10:00 
o'clock  a.m.,  Tuesday,  December  9,  1947.)  [43] 

San  Diego,  California, 
Tuesday,  December  9,  1947,  10:00  A.M. 

(Case  called  by  clerk.) 

Mr.  Rosensweig:  Ready  to  proceed  in  that 
matter. 

Mr.  Focht:  Ready.  If  the  Court  please,  at  this 
time  I  will  ask  leave  to  reopen  the  plaintiff's  case 
to  ask  a  very  few  more  questions  from  two  of  the 
plaintiff's  witnesses  who  have  already  testified. 
Counsel  has  stated  he  has  no  objection  and  I  don't 
think  we  will  take  long. 

The  Court:    Very  well. 

Mr.  Focht:     Mr.  Tinkham,  Sr. 
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R.  H.  TINKHAM 

a  witness  on  behalf  of  the  plaintiff,  being  previously 
duly  sworn,  was  recalled  and  testified  further  as 
follows : 

Direct  Examination 
By  Mr.  Focht : 

Q.  Mr.  Tinkham,  you  testified  on  direct  examina- 
tion yesterday  that,  when  you  saw  the  plane  come 
back  to  the  north  of  your  son's  establishment, 
headed  towards  San  Diego,  it  entered  the  Gorge  and 
passed  out  of  your  vision  and  that  shortly  there- 
after you  departed  for  the  scene  of  the  power  line 
that  crosses  the  Gorge.  Now,  after  the  plane  came 
into  your  vision  on  that  occasion,  in  what  direction 
did  you  look  up  till  the  time  that  you  set  out  for 
the  scene  of  the  power  line?  [44] 

Mr.  Rosensweig:  I  object  to  that  question,  your 
Honor,  as  being  incompetent,  irrelevant  and  imma- 
terial. It  is  a  compound  question  and  I  don't  be- 
lieve that  it  is  proper  redirect  examination. 

The  Court:     Will  you  repeat  that,  please? 

(Question  read  by  reporter.) 

Mr.  Focht :  I  will  withdraw  the  question  and  re- 
frame  it. 

Q.  Mr.  Tinkham,  from  the  time  the  plane  passed 
out  of  your  vision  headed  towards  San  Diego,  until 
you  left  your  son's  establishment  to  go  to  the  power 
line,  in  what  direction  did  you  look? 

A.  I  was  watching  for  it  to  come  out  of  the 
Gorge. 
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The  Court:  That  wasn't  an  answer  to  your  ques- 
tion, was  it? 

Mr.  Focht :     Yes,  your  Honor. 

Q.  By  that  do  you  mean  you  were  looking  in  the 
direction  of  the  Gorge  ?  A.     Yes. 

Q.  From  your  vantage  point  where  you  w^ere 
standing  at  your  son's  establishment,  could  you  have 
seen  the  plane  if  it  did  come  up  out  of  the  Gorge? 

Mr.  Rosensweig:  I  object  to  that  question  as 
being  incompetent,  irrelevant  and  immaterial  and 
calling  for  a  conclusion  of  the  witness. 

The  Court:     The  objection  is  sustained.  [45] 

Q.  (By  Mr.  Focht)  :  Did  you  see  the  plane 
come  out  of  the  Gorge  at  any  time  before  you  left 
for  the  scene  of  the  power  line?  A.     No,  sir. 

Q.  Where  is  the  east  entrance  of  the  Gorge  with 
reference  to  the  power  line?  Is  the  question  clear? 
Where  does  the  Gorge  begin  with  reference  to  the 
power  line? 

A.  Well,  practically  where  the  uower  line  is,  you 
might  say;  maybe  a  little  bit  before  that  but  right 
in  there. 

Q.  Do  you  mean  that  the  power  line  crosses  the 
Gorge  at  or  near  the  east  end  of  the  Gorge? 

A.  Just  about  there;  maybe  a  little  bit — it  may 
run  down  a  little  bit  further  but  not  to  amount  to 
anything. 

Q.  Do  you  mean  the  entrance  may  run  a  little 
to  the  west  or  east  ?  A.     East. 


60  San  Diego  Gas  d  Electric  Company 

(Testimony  of  R.  H.  Tinkliam.) 

Q.  How  long  after  the  plane  disappeared  into 
the  Gorge  was  it  before  you  started  out  for  the 
power  line  ? 

A.  Oh,  I  should  think  between  one  and  two 
minutes. 

The  Court :     One  or  two  minutes  ? 

A.     Some  place  in  there. 

Mr.  Focht:     Nothing  further. 

Cross-Examination 
By  Mr.  Rosensweig: 

Q.  Mr.  Tinkham,  you  say  you  started  for  the 
power  line  [46]  one  or  two  minutes  after  the  air- 
plane disappeared  from  your  sight,  is  that  correct  ? 

A.     That  is  it. 

Q.     Did  you  hear  any  explosion  ? 

A.     No,  sir. 

Q.     Did  you  hear  any  impact?  A.     No,  sir. 

Q.  Did  you  hear  any  noise  of  any  nature  or 
description  that  would  compel  you  to  have  started 
from  your  son's  establishment  to  the  power  lines 
in  question  here  in  one  or  two  minutes? 

A.     I  didn't  hear  any  explosion;  no. 

Q.  What  compelled  you  to  go  to  the  power  lines 
in  one  or  two  minutes? 

A.  The  party  that  drove  in  there  said  they  were 
positive  that  the  plane  crashed. 

Q.  Didn't  you  testify  yesterday  you  didn't  start 
for  the  scene  of  the  power  lines  until  five  or  ten 
minutes  after  the  people  had  come  to  your  son's 
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establisliment  and  told  you  that  there  liad  l)een  an 

accident  down  at  the  power  lines'? 

A.     I  don't  think  so. 

Q.     How   far  is  your  son's  establishment  from 
these  power  lines? 

A.     I  should  say  between  half  and  three-quarters 
of  a  mile.  [47] 

Q.     Didn't  you  walk?  A.     No,  sir. 

Q.     You  drove?  A.     Yes,  sir. 

Q.    What  kind  of  a  car  did  you  use  ? 

A.     Mr.  Darnell's  car. 

Q.     You  followed  Mr.  Darnell's  car? 

A.     No;  I  rode  with  him. 

Q.     You  rode  with  him  ?  A.     Yes,  sir. 

Q.     When  you  arrived  at  the  scene  of  the  acci- 
dent, were  the  wires  up  or  down? 

A.     I  didn't  understand  you. 

Q.     When  you  arrived  at  the  scene  of  the  col- 
lision, were  the  power  lines  up  or  down? 

A.     They  were  down. 

Q.     Had  they  been  spliced  yet  ?  A.     No. 

Q.     They  were  still  down  on  the  ground  ? 

A.     Yes,  sir. 

Q.     Had   any   other   parties    arrived   when   you 
arrived  there?  A.     There  was  one  man  there. 

Q.     Do  you  know  who  he  was  ? 

A.     All  I  know,  he  was  dressed  as  an  aviator.  [48] 

Q.     He  was  dressed  as  an  aviator  ?  A.     Yes. 

Q.     Did  you  inquire  who  he  was  ?  A.     No. 

Q.     Do  you  know  what  kind  of  uniform  he  wore  ? 

A.     No;  I  wouldn't  say  that. 
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Q.  Was  he  a  member  of  the  military  forces  of 
the  United  States?  A.     Yes,  sir. 

Q.     He  was  already  there  ?  A.     Yes,  sir. 

Q.  How  long  after  you  arrived  at  the  scene  of 
the  accident  did  the  members  of  the  military  forces 
arrive  and  tell  you  to  get  out  of  the  area? 

A.  Quite  a  while.  I  couldn't  say  exactly.  I 
should  think  about  a  half-hour  later.  It  might  have 
been  longer. 

Q.  How  far  is  it,  again,  from  your  son's  estab- 
lishment to  the  power  lines  in  question? 

A.  Half  to  three-quarters  of  a  mile.  That  is  my 
estimate  of  it. 

Q.  And,  after  the  plane  had  passed  your  son's 
establishment,  you  lost  sight  of  it,  isn't  that  correct? 

A.  Yes,  sir;  after  it  went  up  the  Gorge  we  lost 
sight  of  it. 

Q.     You  lost  sight  of  it  ?  [49]  A.     Yes. 

Q.     And  you  didn't  see  it  after  that  ? 

A.     No. 

Mr.  Focht:     That  is  all. 

The  Court:  Just  a  minute.  Was  your  vision 
pretty  good  that  day?  A.     Yes,  sir. 

The  Court:  How  far  could  you  observe  this 
plane  as  it  was  up  in  the  air?  How  many  miles 
would  you  say  the  plane  was  in  sight  at  any  time 
that  you  saw  it,  at  the  farthest  point  from  where 
you  were  standing  or  sitting? 

A.  Well,  when  it  went  up  the  Gorge  and  went  up 
over  tlie  hill,  I  should  think  it  would  be  probably 
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a  couple  of  miles  away  when  it  went  out  of  sight. 

The  Court:  When  you  say  it  was  going  up  the 
hill 

A.  When  it  went  up  over  the  hill  and  turned 
out  of  our  sight  and  turned  around  came  back  again. 

The  Court:     You  could  see  it  two  miles  away? 

A.     I  should  think  so. 

The  Court:  When  it  was  going  in  the  other 
direction  towards  San  Diego,  that  was  just  before 
the  plane  turned  around,  is  that  correct"? 

A.  That  was  when  it  first  came  over.  It  came 
over  and  came  up  the  Gorge  and  then  up  the  valley 
and  then  went  up  over  this  hill  and  turned  around 
and  went  out  of  sight  over  [50]  that  hill  and  turned 
around  and  came  back. 

The  Court :  In  which  direction  was  it  going  when 
it  came  back? 

A.  After  it  got  down  in  the  valley,  it  was  going 
west. 

The  Court:     Going  towards  San  Diego? 

A.     Yes. 

The  Court :  As  it  was  going  towards  San  Diego, 
how  far  could  you  see  the  plane  before  it  dis- 
appeared ? 

A.  When  it  went  up  the  gorge,  about  half  or 
three-quarters  of  a  mile  away. 

The  Court :  Why  couldn't  you  see  it  farther  than 
that?  A.     Because  there  was  hills  between. 

The  Court :     So  that  is  why  it  disappeared  ? 

A.     Yes,  sir. 
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The  Court :     Did  it  go  up  and  go  over  the  hills  ? 

A.  No ;  it  went  on  up  the  Gorge.  The  hills  are 
— you  come  down  the  valley  and  turn  to  go  up  that 
Gorge  and  there  is  a  hill  on  the  side  of  it. 

The  Court:  How  high  would  you  say  that  hill 
was  from  the  level  of  the  ground,  in  the  immediate 
vicinity  of  the  hills'? 

A.     Will  you  repeat  that  question? 

(Question  read  hy  reporter.) 

A.  Well,  right  where  it  went  out  of  sight,  it 
isn't — I  don't  think  it  would  be  a  hundred  feet  but, 
after  it  come  up  the  canyon,  it  went  up  to  four  or 
^ye  hundred  feet  probably.  [51] 

The  Court:  Which  hill  are  you  talking  about 
when  it  disappeared  from  sight,  the  short  hill  or 
what  ? 

A.  The  short  hill,  the  hill  that  is  between  this 
canyon  and  my  son's  place. 

The  Court:  Then,  he  could  go  over  the  hump 
by  traveling  at  the  height  that  you  say  he  traveled 
and  go  over  the  top  of  that  hill,  could  he? 

A.     No;  I  don't  think  he  could. 

The  Court :  What  is  your  judgment  as  to .  the 
height  that  he  had  to  travel  to  get  over  that  hill 
before  he  disappeared  from  sight? 

A.  He  didn't  come  over  that  hill  to  go  out  of 
sight.  He  followed  around  to  the  side  of  that  hill 
and  started  up  the  Gorge. 

The  Court:  Maybe  I  don't  understand  your 
testimony. 
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Mr.  Rosensweig:  May  I  ask  him  a/X)ut  it,  Aour 
Honor?  I  show  you,  Mr.  Tinkham,  Plaintiff's  Ex- 
hibit No.  1.  Will  you  show  me  any  hill  in  that 
picture  that  is  micler  500  feet  high  ? 

Mr.  Focht :  You  might  ask  him  if  he  has  oriented 
the  picture. 

Q.  (By  Mr.  Rosensweig)  :  You  recognize  the 
picture,  don't  you? 

A.     I  just  saw  it  here  yesterday.  [52] 

Q.  You  are  acquamted  with  the  hills  that  ai:)pear 
in  the  picture,  are  you? 

A.     I  can't  say  that  I  am. 

Mr.  Rosensweig:  I  withdraw  the  question,  then, 
your  Honor. 

Q.  Mr.  Tinkham,  the  fact  remains,  does  it  not, 
that,  once  after  this  airplane  passed  your  son's 
establishment  to  go  up  the  Gorge  towards  San  Diego, 
once  it  passed  you,  you  didn't  see  it  thereafter? 

A.     No,  sir. 

Mr.  Rosensweig:     That  is  all. 

Redirect  Examination 
By  Mr.  Focht : 

Q.  Just  a  moment.  Mr.  Tinkham,  can  you  state 
approximately  how  far  the  position  in  which  tlie 
plane  left  your  view  was  from  the  power  line?  Is 
that  question  clear? 

Mr.  Rosensweig :     Just  a  moment 

Q.     (By  Mr.  Focht)  :     Is  the  question  celar? 

A.     I  think  it  is. 
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Mr.  Eosensweig:  I  object  to  the  question  as 
calling  for  a  conclusion  of  the  witness  and  as  incom- 
petent, irrelevant  and  immaterial. 

The  Court:     What  is  the  question? 

(Question  read  by  reporter.) 

The  Court:  I  don't  think  I  understand  the  ques- 
tion myself.  [53] 

Mr.  Focht :  The  question,  your  Honor,  I  am  ask- 
ing him  is  the  position  at  which  the  plane  left  his 
vision,  that  is,  when  it  went  around  the  hill  say  a 
certain  distance  from  the  power  line.  In  other 
words,  how  far  would  the  plane  have  traveled  from 
the  time  it  went  out  of  his  sight  until  it  reached  a 
position  even  with  the  power  line. 

The  Court :  The  position  in  which  it  disappeared 
from  view? 

Mr.  Focht:  In  other  words,  how  far  would  ihe, 
plane  have  traveled  after  it  left  his  vision  until  it 
reached  a  position  even  with  the  power  line. 

The  Court :     If  he  knows. 

Do  you  know  how  far  it  is  from  the  point  where 
you  say  the  plane  disappeared  to  where  the  power 
line  is? 

Q.  (By  Mr.  Focht)  :  Your  best  approximation, 
if  you  have  one. 

A.  I  should  say  around  400  feet.  I  am  not  going 
to  say  that  is  exact.  It  might  have  been  300  or  it 
might  have  been  600  but  I  would  figure  around 
400  feet. 
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The  Court:     You  don't  know,  though,  do  you? 

A.     No;  I  couldn't  swear  to  it. 

Mr.  Focht :     I  have  no  further  questions. 

Mr.  Rosensweig':  I  have  no  further  questions. 
Or  might  I  ask  the  witness  an  additional  question, 
your  Honor  ? 

The  Court:     Yes.  [54] 

Recross-Examination 
By  Mr.  Rosensweig: 

Q.  After  the  airplane  left  your  vision  and  you 
lost  track  of  it,  you  don't  know  what  it  did  after 
that,  do  you  ? 

A.     No;  I  don't  know  what  it  didL 

Q.  You  don't  know  whether  it  flew  around  for 
10  or  15  minutes  thereafter  or  two  or  three  rriiii- 
utes,  do  you "? 

A.     I  know  it  didn't  fly  five  minutes. 

Q.  In  other  words,  for  five  minutes  you  don 't 
know  what  he  plane  did?  In  other  words,  aftet'  it 
disappeared  from  your  vision,  you  have  no  idea 
what  the  plane  did? 

A.     Till  we  got  there;  no. 

Mr.  Rosensweig:     That  is  all. 

The  Court:  I  think  you  testified  yesterday  that 
you  got  there  in  about  five  minutes? 

A.  Well,  as  near  as  I  could  tell;  yes.  It  was 
inside  of  five  minutes. 

The  Court:  You  said  yesterday,  I  think,  that 
you  were  there  about  five  minutes  after  the  plane 
fell?  A.     Yes. 
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The  Court:  Did  you  know  that  the  plane  had 
fallen  at  all  until  you  were  told  about  it  % 

A.  Not  until — well,  I  was  stopped  from  answer- 
ing that  question  yesterday — not  until  that  party 
come  and  told  me  the  plane  had  fell.     [55] 

The  Court:     That  is  the  only  way  you  knew  it? 

A.     That  is  the  only  way  I  knew  it. 

The  Court:  Let  me  have  that  exhibit  again. 
What  does  '"X-1"  represent? 

Mr.  Focht:     May  I  approach  the  bench? 

The  Court:     Yes. 

Mr.  Focht:  I  think  I  can  recall  that.  ''X-1" 
represents  the  position  at  which  Mr.  Tinkham,  Jr., 
first  saw  the  plane  as  it  was  coming  up  the  valley 
away  from  San  Diego.  "X-2"  represents  the  posi- 
tion at  which  the  plane  disappeared  on  this  trip 
up  over  the  hill.  Then  it  circled  and  came  back 
by  the  establishment  again.  And  "X-3"  is  one 
of  the  towers  of  the  power  line  which  extends 
across  the  Gorge.  The  entrance  to  the  Gorge  is 
at  the  extreme  left  of  the  picture.  There  is  another 
tower.  The  power  line  would  extend  across  here 
and  there  would  be  a  point  at  which  the  power  line 
was  obscured.  In  other  words,  as  soon  as  the  plane 
reached  a  position  about  there,  it  would  pass  out 
of  sight. 

The  Court:  And  that  is  by  reason  of  this  hill 
here? 

Mr.  Focht :  That  is  right.  From  the  appearance 
of  these  two  towers,  it  would  appear  that  the  power 
line  would  cross  to  a  position  about  there. 

The  Court:     Where  are  the  towers? 
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Mr.  Foclit:  There  is  one  of  the  towers.  If  we 
had  a  magnifying  glass,  I  think  it  would  he  a  little 
easier.  Here  [56]  is  the  second  tower  and  there 
are  towers  on  the  other  side,  which  do  not  appear. 

The  Court:  If  the  plane  disappeared — appar- 
ently, it  disappeared,  having  gone  over  the  towers, 
is  that  correct '? 

Mr.  Focht:  The  line  extends  across  the  valley. 
Here  is  the  bare  tip  of  another  tower  on  the  other 
side.  So  the  wire  slopes  there.  And  there  would 
be  a  point  at  which  the  plane  would  pass  out  of 
vision. 

The  Court:  Yes,  but  it  must  have  gone  over 
the  tower  at  this  point  to  have  cleared 

Mr.  Focht:  This  part  of  the  line  but  that  is 
not  where  the  line  is  suspended  across  the  canyon. 
In  other  words,  if  this  hill  could  be  removed,  you 
would  see  the  line  extended  across. 

The  Court:  Was  it  necessary  for  him  to  go 
over  that  tower  at  any  point  before  he  disappeared  ? 

Mr.  Focht:  No,  your  Honor,  that  is,  if  he  flew 
down  here,  he  would  be  obscured  by  this  hill  before 
he  reached  the  line  and  tow^ers  on  this  side,  as  is 
witnessed  by  the  fact  that  the  line  and  tovv^ers  on 
this  side  cannot  be  seen.  I  think  I  can  perhaps 
make  it  more  clear  through  a  sketch  with  the  wit- 
ness Tinkham,  Jr.  Here  are  the  towers  on  this 
side.  It  comes  across  here  over  to  the  other  side 
of  the  valley. 

The  Court :     Is  this  the  Gorge  ? 
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Mr.  Focht:  The  Gorge  is  back  this  way.  This 
is  the  entrance  [57]  to  the  Gorge. 

The  Court:  At  all  events,  that  is  all  you  know 
about  it,  isn't  itf 

The  Witness:     Yes,  sir;  it  is. 

Mr.  Rosensweig:  I  have  one  or  two  more  ques- 
tions, your  Honor. 

Cross-Examination 
By  Mrs.  Rosensweig: 

Q.  Did  you  have  any  conversation,  Mr.  Tink- 
ham, with  the  people  who  came  and  told  you  that 
there  had  been  an  accident  up  the  valley  a  bit*? 

A.  They  just  stopped  long  enough  to  say  they 
were  certain  a  plane  went  down  and  they  drove  off. 

Q.     What  did  they  tell  you? 

Mr.  Focht:     That  is  objected  to  as  hearsay. 

Mr.  Rosensweig:  I  will  withdraw  the  question. 
No  further  questions. 

Mr.  Focht :  You  may  step  down.  Mr.  Tinkham, 
Jr. 

KENNETH  R.  TINKHAM 

a  witness  on  behalf  of  the  plaintiff,  being  previ- 
ously duly  sworn,  was  recalled  and  testified  further 
as  follows: 

Direct  Examination 
By  Mr.  Focht : 

Q.  Mr.  Tinkham,  for  the  purpose  of  the  record 
and  for  the  purpose  of  illustrating  your  testimony, 
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I  am  going  to  [58]  ask  if  you  will  draw  a  little 

sketch  on  this  tablet. 

Mr.  Rosensweig:  Draw  it  on  the  board. 
Mr.  Foeht:  The  only  trouble  is  that  would  re- 
quire a  photograph  to  get  it  in  the  record.  We 
could  have  a  copy  made,  which  we  could  stipulate 
is  a  reasonably  accurate  copy,  on  the  blackboard, 
and  I  would  have  no  objection  to  that. 

Mr.  Rosensweig:  I  believe,  your  Honor,  we  will 
object  to  the  question  and  to  the  witness  drawing 
a  diagram.  The  i)hotographs  speak  for  themselves. 
I  see  no  useful  purpose  in  the  witness  drawing  a 
diagram  that  is  not  drawn  to  scale,  which  is  his 
own  opinion  as  to  what  is  there  and  what  isn't 
there.  I  am  going  to  object  to  the  question  as 
being  highly  irregular  and  incompetent,  irrelevant 
and  immaterial. 

Mr.  Focht:  If  the  court  please,  it  is  a  well- 
settled  rule  of  evidence  that  a  witness  may  draw 
a  sketch  or  diagram  to  illustrate  his  testimony.  It 
is  not  offered  for  the  purpose  of  being  a  scale 
drawing  but  purely  for  the  purpose  of  clarity  and 
the  purpose  of  illustrating  his  testimony. 

The  Court:  We  are  just  going  round  and  round. 
You  had  your  opportunity  yesterday  to  present 
your  case  and  I  permitted  you  to  call  Mr.  Tink- 
ham,  Sr.,  back,  and  now^  you  want  to  go  back  into 
the  main  case  again.     Is  that  it? 

Mr.  Focht:  It  was  with  counsel's  permission  to 
reopen  the  case. 
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Mr.  Rosensweig:  I  only  agreed  to  that  for  cer- 
tain clarifying  [59]  questions;  not  for  additional 
evidence. 

Mr.  Focht:  It  is  just  what  this  question  is,  for 
the  purpose  of  clarification. 

Mr.  Rosensweig:     I  object,  your  Honor 

The  Court:  What  is  it  you  are  trying  to  estab- 
lish now? 

Mr.  Focht:  The  relationship  of  the  power  line 
to  the  position  at  which  the  plane  passed  out  of  the 
sight  of  the  witnesses.  It  is  a  very  important 
question  in  view  of  the  time  element  involved. 

The  Court:     You  may  go  into  that. 

Q.  (By  Mr.  Focht)  :  Will  you  please  draw  on 
this  piece  of  paper  a  sketch  showing  the  section  of 
the  valley  which  contains  your  business  establish- 
ment and  the  Gorge  and  the  power  lines  and,  after 
you  draw  it,  we  will  label  it  for  the  purposes  of 
illustration.  You  have  mentioned  a  hill  which  you 
have  stated,  on  your  examination  yesterday,  ob- 
scured your  view.  Please  draw  the  hill  in.  Will 
you  please  label  Tinkham 's  Center,  if  it  appears  on 
that  diagram,  and  please  label  the  power  line  if  it 
appears  in  the  diagram  and  please  label  the  Gorge. 
What  does  this  line  represent? 

A.     That  is  the  highway. 

Q.  Please  label  that  "highway."  Please  label 
the  hill.  Is  that  the  hill  that  you  have  referred  to 
as  obscuring  your  vision  of  a  portion  of  the  power 
line?  A.     Yes,  sir.     [60] 
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The  Court :  First,  you  might  have  him  draw  the 
diagram  and  then  have  him  mark  each  place  and 
inquire  ahout  it,  so  we  will  have  something  in  the 
record. 

Q.  (By  Mr.  Focht) :  Will  you  please  place 
north  at  its  directional  point  on  the  map?  You 
have  now  marked  on  this  paper,  upon  the  ]jlat  that 
you    have   drawn,    Tinkham 's    Center.      Does   that 

represent i: 

Mr.  Rosensweig:     May  I  see  the  diagram  first? 
Mr.  Focht:     Surely. 

The  Court :     You  might  mark  on  there  also  the 
course  of  the  plane,  with  arrows,  when  it  first,  came 
up  the  canyon  and  then  when  it  came  back  again 
and  went  back  towards  San  Diego. 
Mr.  Focht :     Very  w^ell,  sir. 

Q.     In  response  to  the  court's   suggestion,  will 
you  please  mark  the  course  of  the  plane  as  it  came 
up  the  valley  and  then  as  it  came  back  ? 
The  Court:     With  arrows. 

Q.     (By  Mr.  Focht)  :     With  arrows,  so  that  we 
can  indicate  its  direction. 

The  Court :  So  we  can  follow  its  course. 
Q.  (By  Mr.  Focht) :  Can  you  extend  the  shaft 
of  the  arrows  a  little  further  in  each  case  ?  Does  the 
rectangle  marked  with  the  legend  ' '  Tinkham  Cen- 
ter" represent  the  establishment  where  you  were 
when  you  saw  the  plane,  according  to  your  testi- 
mony ?     [61]  A.     Yes,   sir. 
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Q.  And  the  Gorge  to  which  you  have  referred 
in  your  testimony  is  marked  with  the  legend 
"Gorge"  on  the  map?  A.     Yes,  sir. 

Q.     And  ''valley"  represents  whaf? 

A.     The  valley,  with  the  riverbed  in  it. 

Q.     Mission  Valley'?  A.     Yes,  sir. 

Q.  And  you  have  labeled  "power  line"  on  the 
legend  as  representing  the  power  line  which  you 
have  mentioned  in  your  testimony '? 

A.     Yes. 

Q.  And  the  semi-circle  marked  "hill"  is  the 
hill  that  you  have  mentioned  as  obscuring  your 
vision  of  the  plane  after  it  returned  on  its  way 
to  San  Diego  f  A.     Yes,  sir. 

Q.  And  the  line  of  arrows  which  points  in  a 
generally  easterly  direction  represents  what? 

A.     The  plane  going  out. 

Q.  That  is,  the  plane  going  away  from  San 
Diego?  A.     Yes,  sir. 

Q.  The  line  of  arrows  in  a  general  westerly 
direction  represents  what? 

A.     The  plane  returning. 

Mr.  Focht:  We  will  offer  this  in  evidence  for 
the  purpose  [62]  of  illustrating  the  witness'  testi- 
mony. 

The  Court:  It  may  be  received  and  marked 
Plaintiff's  Exhibit  3. 

Q.  (By  Mr.  Focht) :  Approximately  how  far 
were  the  power  lines  from  the  position  of  the  plane 
where  it  passed,  when  it  passed,  out  of  your  sight 
on  the  way  towards  San  Diego? 
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Mr.  Rosensweig:  We  object  to  that  qnestion  as 
calling  for  the  conclusion  of  the  witness. 

Q.  (By  Mr.  Focht) :  If  you  can  give  us  a  fair 
estimate. 

The  Court:     If  he  knows. 

A.  From  the  plane,  that  would  pass  over  the 
power  lines. 

Q.  (By  Mr.  Focht) :  From  the  place  where  the 
plane  left  your  sight  to  the  position  where  it  would 
be  even  with  the  power  lines'? 

The  Court:  Do  you  mean  where  the  accident 
occurred  ? 

Mr.  Focht:     Yes. 

A.     I  would  say  around  five  or  six  hundred  feet. 

Q.  After  the  plane  passed  out  of  your  vision, 
in  what  direction  were  you  looking? 

A.  We  watched  that  direction  to  see  if  it  came 
up. 

Q.     Did  you  see  it  come  up?  A.     No,  sir. 

Q.  On  cross-examination,  counsel  for  the  govern- 
ment [63]  asked  you  if  you  had  seen  planes  flying 
up  Mission  Valley.  I  will  ask  you  if  you  have  ever 
seen  any  planes,  prior  to  this  one,  flying  in  or  out 
of  the  Gorge  ?  A.     No,  sir. 

Mr.  Focht:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Rosensweig: 

Q.  After  the  plane,  Mr.  Tinkham,  disappeared 
around  these  hills,  you  didn't  see  it  thereafter,  did 
you?  A.     No,  sir. 
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Q.  How  soon  after  the  accident  did  you  arrive 
at  the  scene '? 

A.     I  didn't  go  down  for  at  least  an  hour. 

Mr.  Rosensweig:     No  further  questions. 

Mr.  Focht :  Just  a  moment.  The  court  may  have 
some  questions. 

The  Court:  Does  the  Gorge  dip  at  the  point 
where  you  say  the  plane  was  headed  in  that  direc- 
tion, after  it  disappeared  from  view,  or  do  you 
know  ?  A.     You  say  does  it  dip  % 

The  Court:     Yes. 

A.  No;  it  does  not  dip,  not  right  at  that  point, 
very  much.    It  starts  to  go  down. 

The  Court :  How  far  could  you  see  in  that  direc- 
tion before  it  disappeared,  before  the  plane  dis- 
appeared %     [64] 

A.  About  three-quarters  of  a  mile.  You  can  see 
it  just  as  it  starts  down  that  Gorge  and,  when  it 
goes  behind  that  hill,  you  can't  see  it. 

The  Court:  How  did  you  hear  of  the  crash? 
You  say  somebody  came  along  ?  A.     Yes,  sir. 

The  Court:  And  nothing  was  called  to  your  at- 
tention in  the  way  of  any  noise  or  anything  of  that 
kind?  A.     You  couldn't  hear  it. 

The  Court:     You  couldn't  hear  the  crash? 

A.     No. 

The  Court:  You  couldn't  hear  any  electrical  dis- 
turbance? A.     No,  sir. 

The  Court:     That  is  all. 

Mr.  Rosensweig:     Step  down. 
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Mr.  Foclit:     May  these  witnesses  be  excused'? 

The  Court:     Yes. 

Mr.  Focht:  We  again  rest,  your  Honor.  Before 
replying  to  counsel's  motion  for  a  dismissal,  perhaps 
counsel  wishes  to  add  to  it  because  there  has  been 
additional  testimony. 

Mr.  Rosensweig:  I  don't  believe,  your  Honor, 
that  I  have  anything  further  to  add  to  what  I  said 
yesterday. 

Arguments  by  Counsel 

The  Court:  I  could  take  this  under  submission 
but  I  have  an  impression,  gained  from  the  argu- 
ments and  the  briefs  and  the  evidence,  and  they 
are  all  fresh  in  my  mind.  I  have  in  mind  the  gen- 
eral rule  of  law  that  it  is  incumbent  upon  you  to 
prove  your  case  by  a  preponderance  of  the  evi- 
dence. You  are  suing  for  negligence  on  the  part 
of  the  operator  of  this  plane.  You  nmst  prove 
your  case  in  this  instance  as  in  the  general  run  of 
cases.  You  have  only  an  inference  based  on  the 
fact  that  he  was  traveling  at  the  altitude  to  which 
the  witnesses  have  testified.  I  am  not  sure  that  it 
is  a  violation  of  the  rules,  assuming  the  fact  to  be 
true  that  he  was  traveling  at  that  low  altitude. 
AYe  have  come  to  the  point  now  where  I  would 
have  to  do  a  lot  of  guessing  if  I  would  conclude 
it  was  negligence  on  his  part  to  travel  at  that 
height.  We  get  to  the  point  now  where  the  plane 
disappears  from  view,  out  of  sight,  of  all  of  the 
witnesses. 
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Undoubtedly,  the  plane  came  in  contact  with  the 
power  lines.  How  that  happened  nobody  knows. 
If  he  was  flying  at  a  low  altitude,  in  contravention 
of  the  Civil  Aeronautics  rule,  before  he  disappeared 
from  view — I  can't  say  at  that  time,  at  the  time  of 
the  accident,  that  he  was  flying  at  that  low  altitude. 
There  is  nothing  in  the  evidence  to  that  effect.  I 
don't  know  that  I  can  carry  any  such  inference 
to  the  extent  that  you  argue  I  should  carry  it.  He 
might  just  as  w^ell  have  been  up  a  thousand  or  two 
thousand  feet  at  that  point.  There  is  evidence 
here  that  he  did  fly,  in  his  flight,  back  and  forth 
over  these  hills  but  that,  of  course,  has  nothing  [66] 
to  do  with  this  particular  moment.  I  am  not  so 
sure  but  what  one  witness  stated  that  he  went  over 
this  hill  and  another  witness  stated  he  went  around 
it,  before  he  disappeared  from  view.  I  will  look 
at  my  notes  here.  The  witness  Kenneth  Tinkham 
stated  that,  when  he  went  up,  going  up  the  river 
area  there,  his  plane  was  raised  over  the  hill  and 
then  he  went  up  in  a  northerly  direction,  at  the 
point  that  he  marked/'X-2,"  the  point  where  the 
plane  changed  course  and  went  north  and  out  of 
sight.  Whether  he  intended  to  convey  the  meaning 
that  he  went  over  this  hill  on  the  way  back  or  not 
I  don't  know,  but  he  said  he  followed  the  same 
course.  So,  if  he  did,  before  he  disappeared  from 
view,  he  must  have  gone  over  the  hill. 

Mr.  Focht:  I  believe,  your  Honor,  he  was  re- 
ferring to  the  hill  to  the  north,  where  he  made  his 
turn. 
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The  Court:  He  said  on  the  return  trip  he  re- 
turned on  the  same  route.  We  are  still  speculating 
as  to  what  happened  at  the  time  of  the  accident 
and  I  don't  think  that  I  can  carry  the  inference 
that  you  suggest.  In  other  words,  I  think  it  is 
your  function  to  show  negligence  at  the  time  when 
he  disappeared  from  view.  Nobody  saw  the  acci- 
dent. And,  in  view  of  my  notion  that  I  am  not  so 
sure  that  he  was  violating  this  rule  in  flying  at  that 
altitude,  in  that  uninhabited  area,  I  am  going  to 
sustain  the  motion  of  the  defendant  in  this  case. 
Will  you  prepare  the  order*?     [67] 

Mr.  Rosensweig:  Yes,  your  Honor;  I  will  pre- 
pare the  order  as  soon  as  I  get  back  to  Los  Ange- 
les and  submit  it  to  counsel  as  to  form  and  sub- 
stance. 

The  Court:     We  will  stand  adjourned.     [68] 

Certificate 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true 
and  correct  transcript  of  the  proceedings  had  in 
the  above  entitled  cause  on  the  date  or  dates  speci- 
fied therein,  and  that  said  transcript  is  a  true  and 
correct  transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  11th  day 
of  February,  A.  D.,  1948. 

/s/  ROSS  REYNOLDS, 
Official  Reporter. 
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[Endorsed]:  No.  11905.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  San  Diego 
Gas  &  Electric  Company,  Appellant,  vs.  United 
States  of  America,  Appellee.  Transcript  of  Rec- 
ord. Upon  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Cali- 
fornia, Southern  Division. 

Filed  April  22,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11905 

SAN  DIEGO  GAS  &  ELECTRIC  COMPANY,  a 

corporation.  Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT    OF    POINTS    AND    DESIGNA- 
TION OF  RECORD  FOR  PRINTING 

Comes  now  the  appellant  in  the  above  entitled 
cause  and  hereby  adopts  as  its  statement  of  points 
on  which  it  intends  to  rely  on  this  appeal  the  state- 
ment of  points  on  appeal  as  it  now  appears  in  the 
transcript  of  the  record  herein. 
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Appellant  hereby  designates  for  printing  the  en- 
tire certified  transcript  of  the  record  save  and 
except  that  portion  thereof  which  contains  Plain- 
tiff's Exhibits  1  and  2. 

Dated  this  27th  day  of  April,  1948. 

LUCE,  FORWARD,  LEE  & 
KUNZEL, 
By  /s/  JAMES  L.  FOCHT,  JR. 

Attorneys  for  Appellant. 

[Affidavit  of  service  by  mail  attached.] 
[Endorsed] :     Filed  April  29,  1948. 
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APPELLANT^S  BRIEF 


Jurisdiction. 


In  compliance  with  Rule  20  (C.  C.  A.  9,  Subsection 
2b)  appellant  states  that  the  statutory  provisions  be- 
lieved to  sustain  the  jurisdiction  of  the  District  Court 
to  render  judgment  and  of  this  Court  upon  appeal  to 
review  the  judgment  are  as  follows: 

United  States  Code  Annotated,  Title  28,  Section 
931 :  Suits  on  Tort  Claims  Against  the  United 
States : 

' '  Jurisdiction ;  liability  of  United  States ;  .  .  . 
(a)  Subject  to  the  provisions  of  this  chapter,  the 
United  States  district  court  for  the  district  where- 
in the  plaintiff  is  resident  or  wherein  the  act  or 


omission  complained  of  occurred,  including  the 
United  States  district  courts  for  the  Territories 
and  possessions  of  the  United  States,  sitting  with- 
out a  jury,  shall  have  exclusive  jurisdiction  to 
hear,  determine,  and  render  judgment  on  any  claim 
against  the  United  States,  for  money  only,  accru- 
ing on  and  after  January  1,  1945,  on  account  of 
damage  to  or  loss  of  property  or  on  account  of 
personal  injury  or  death  caused  by  the  negligent 
or  wrongful  act  or  omission  of  any  employee  of  the 
Grovermiient  while  acting  within  the  scope  of  his 
office  or  employment,  under  circumstances  where 
the  United  States,  if  a  private  person,  would  be 
liable  to  the  claimant  for  such  damage,  loss,  injury, 
or  death  in  accordance  with  the  law  of  the  place 
where  the  act  or  omission  occurred.  Subject  to  the 
provisions  of  this  title,  the  United  States  shall  be 
liable  in  respect  of  such  claims  to  the  same  claim- 
ants, in  the  same  manner,  and  to  the  same  extent, 
as  a  private  individual  under  like  circumstances, 
except  that  the  United  States  shall  not  be  liable 
for  interest  prior  to  judgment,  or  for  pmiitive 
damages;    ..." 

United  States  Code  Annotated,  Title  28,  Section 
941  (c):   Definitions. 

''  'Acting  within  the  scope  of  his  office  or  em- 
ployment, '  in  the  case  of  a  member  of  the  military 
or  naval  forces  of  the  United  States,  means  acting 
in  the  line  of  duty.    ..." 

United  States  Code  Annotated,  Title  28,  Section 
933:    Review. 

"(a)  Final  judgments  in  the  district  courts  in 
cases  under  this  subchapter  shall  be  subject  to 
review  by  appeal    .    .    . 


1.  in  the  circuit  courts  of  appeals  in  the  same 
manner  and  ■  to  the  same  extent  as  other  judg- 
ments of  the  district  courts ;    .    .    .    " 

United  States  Code  Annotated,  Title  28,  Section 
225  (Jibdicial  Code,  Sec.  128) :  Appellate  Juris- 
diction : 

"(a)  Review  of  final  decisions.  The  circuit 
courts  of  appeal  shall  have  appellate  jurisdiction 
to  review  by  appeal  final  decisions — First:  In  the 
district  courts,  in  all  cases  save  where  a  direct 
review  of  the  decision  may  be  had  in  the  Supreme 
Court  under  Section  345  of  this  title." 

It  appears  from  the  plaintiff's  complaint  [R.  pp. 
2,  3,  4] ,  that  it  is  based  upon  a  claim  against  the  United 
States  for  money  only  on  account  of  damage  to  plain- 
tiff's property  caused  by  the  alleged  negligent  acts 
of  a  non-connnissioned  officer  in  the  United  States 
Coast  Guard  acting  in  line  of  duty.  Said  damage  is 
alleged  to  have  occurred  on  or  about  September  5, 1945, 
in  San  Diego  County,  California. 


Statement  of  the  Case. 

The  plaintiff  and  appellant  appeals  from  the  judg- 
ment of  dismissal  rendered  against  it  pursuant  to  the 
motion  of  the  defendant  and  appellee  at  the  conclu- 
sion of  the  presentation  of  the  plaintiff's  evidence. 

This  is  an  action  under  the  ''Federal  Tort  Claims 
Act."  Appellant,  a  public  utility  company,  main- 
tained certain  transmission  lines  across  Mission  Gorge 
in  San  Diego  County,  California,  together  with  the 
supporting  towers.  The  wire  cables  ranged  in  height 
from  187  feet  to  210  feet  above  the  floor  of  the  Gorge. 
The  above  equipment  was  damaged  when  a  United 
States  Coast  Guard  airplane  collided  with  the  wires  on 
September  5, 1945.  The  accident  occurred  in  midaf  ter- 
noon  and  the  day  was  clear. 

At  the  time  of  the  accident  the  Coast  Guard  plane 
was  being  operated  by  Glen  0.  Ferrin,  a  non-commis- 
sioned officer  in  the  United  States  Coast  Guard,  who 
was  then  acting  in  the  line  of  duty.  The  plane  had 
been  dispatched  from  a  Coast  Guard  Air  Station  on 
San  Diego  Bay  and  was  on  a  routine  training  flight 
at  the  time  of  the  accident. 

Shortly  prior  to  the  accident  the  plane  was  observed 
in  flight  by  the  three  witnesses  who  testified  for  the 
plaintiff.  The  witnesses  were  then  at  Tinkham  Cen- 
ter, an  establishment  on  the  edge  of  Mission  Valley, 
which  runs  in  a  general  east  and  west  direction.  Tink- 
ham Center  is  approximately  one-half  to  three-quar- 
ters of  a  mile  to  the  east  of  the  point  where  the  power 
line  crosses  Mission  Gorge.    Mission  Valley  narrows 


into  Mission  Gorge  at  about  the  point,  or  slightly  east 
of  the  point,  whore  the  power  line  crosses  the  Gorge. 

The  witnesses  first  saw  the  plane  as  it  flew  up  the 
valley  in  an  easterly  direction,  at  an  altitude  of  ap- 
proximately 200  to  235  feet.  It  passed  in  front  of 
Tinkhani  Center  and  then  turned  left,  or  north,  dis- 
ajjpearing  from  sight  as  it  went  up  a  canyon  behind  a 
hill.  About  five  minutes  later  the  plane  returned  in 
approximately  the  same  course  and  started  down  the 
valley  in  a  westerly  direction,  still  at  an  altitude  of 
from  200  to  235  feet.  The  plane  entered  Mission 
Gorge  and  passed  from  the  view  of  the  witnesses.  The 
course  of  the  plane  may  be  clarified  by  reference  to 
plaintiff's  Exhibits  No.  1,  No.  2  and  No.  3.  Approxi- 
mately a  minute  thereafter  the  witnesses  were  advised 
by  a  motorist  that  the  accident  had  occurred  and  two 
of  the  witnesses  departed  for  the  scene  thereof,  arriv- 
ing within  five  minutes.  They  observed  the  wrecked 
plane  from  300  to  500  feet  south  of  the  damaged  wires. 
The  motor  of  the  plane  sounded  normal  at  all  times 
and  there  w^as  no  indication  prior  to  the  accident  that 
the  plane  was  in  distress. 

The  reasonable  cost  of  the  repairs  to  appellant's 
transmission  lines  and  supporting  equipment  necessi- 
tated by  the  accident  was  $2,166.89. 

The  only  issue  submitted  for  the  decision  of  the  Dis- 
trict Court  was  whether  the  collision  with  appellant's 
transmission  lines  w^as  proximately  caused  by  the  neg- 
ligence of  the  pilot  of  the  plane,  and  the  Court  in 
granting  the  motion  for  dismissal  adjudged  that  ap- 


6 

pellant  had  failed  to  establish  such  negligence  by  a 
preponderance  of  the  evidence.  Appellant  contends 
that  such  negligence  was  established  and  that  it  was 
error  to  dismiss  the  action. 

No  findings  of  fact  or  conclusions  of  law  were  made 
by  the  District  Court. 


Specifications  of  Error. 

Appellant  respecti'ully  submits  that  the  Honorable 
District  Court  erred: 

1.  In  granting  appellee's  motion  for  a  dismissal 
of  the  above  action. 

2.  In  failing  to  give  appellant  the;  benefit  of  the 
reasonable  inferences  to  which  it  was  entitled 
mider  the  evidence. 

3.  In  holding  that  it  was  not  established  by  the 
preponderance  of  evidence  that  the  damage  in 
question  was  proximately  caused  by  the  negligence 
of  appellee 's  pilot. 

4.  In  not  applying  the  doctrine  of  res  ipsa  loqui- 
tur. 
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Summary  of  Argument. 

Point  I:  In  granting  appellee's  motion  to  dismiss, 
the  Honorable  District  Court  failed  to  give  appellant 
the  benefit  of  the  reasonable  inferences  to  which  it 
was  entitled. 

Point  II:  The  preponderance  of  the  evidence  es- 
tablished that  the  accident  was  due  to  the  negligent 
operation  of  appellee's  airplane. 


^to^-^to' 


Point  III :    The  doctrine  of  res  ipsa  loquitur  is  ap- 
13licable  to  this  case. 


ARGUMENT 
POINT  I. 

Appellant  Is  Entitled  to  the  Benefit  of  All  Reasonable 

Inferences. 

In  granting  appellee 's  motion  to  dismiss,  the  Honor- 
able District  Court  failed  to  give  appellant  the  benefit 
of  the  reasonable  inferences  to  which  it  was  entitled. 
This  is  apparent  from  the  statements  of  the  Court  that 
appear  in  the  record,  such  as : 

"Suppose  the  plane  had  dropped  on  this  power 
line.  Suppose  it  was  up  1,000  feet  and  had  dropped. 
Nobody  seems  to  have  followed  the  airplane  to 
where  the  accident  occurred."    [R.  p.  55.] 

"...  Can  I  assume  from  the  evidence  that 
the  plane  was  flying  low  at  this  particular  point; 
that  it  was  flying  low  at  the  point  where  the  im- 
pact was^' 

MR.  FOCHT:     Certainly,  your  Honor,  it  is  the 
more  reasonable  inference  to  draw  than  any  other 
inference  that  can  be  drawn. 
THE  COURT :    It  is  up  to  you  to  prove  your  case 
not  by  inferences  but  by  facts."     [R.  pp.  56,  57.] 

"...  Undoubtedly,  the  plane  came  in  con- 
tact with  the  power  lines.  How^  that  happened 
nobody  knows.  If  he  was  flying  at  a  low  altitude, 
in  contravention  of  the  Civil  Aeronautics  rule, 
before  he  disappeared  from  view — I  can't  say  at 
that  time,  at  the  time  of  the  accident,  that  he  was 
flying  at  that  low  altitude.  There  is  nothing  in 
the  evidence  to  that  effect.  I  don't  know  that  I 
can  carry  any  such  inference  to  the  extent  that  you 
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argue  I  should  carry  it.  He  might  just  as  well 
have  been  up  a  thousand  or  two  thousand  feet  at 
that  point."    [R.  p.  78.] 

In  effect  by  its  ruling  the  Court  declared  that  in  such 
a  case  no  plaintiff  could  prevail  unless  he  produces 
an  eye  witness  who  followed  the  course  of  the  plane 
to  the  very  point  of  impact. 

The  general  rule  is  stated  in  32  Corpus  Juris  Secun- 
dum, Evidence,  Sec.  1044,  p.  1129 : 

'^A  verdict  or  finding  may  be  based  on  reason- 
able inferences  fairly  drawn  from  the  facts  in 
evidence  and  a  material  fact  need  not  be  proved  by 
direct  evidence ;  it  is  sufficient  if  there  is  evidence 
from  which  the  fact  can  properly  be  inferred.  The 
triers  of  fact  may  draw  all  reasonable  and  legiti- 
mate inferences  and  deductions  from  the  evidence 
adduced  before  them;  indeed,  it  is  their  duty  to 
make,  and  give  consideration  to  all  inferences  and 
deductions  which  may  properly  be  drawn.  A  rea- 
sonable inference  is  as  truly  evidence  as  the  mat- 
ter on  which  it  is  based.    ..." 

Numerous  authorities  are  cited  in  the  above  text  in  the 
support  of  this  fundamental  rule. 

Courts  have  frequently  declared  that  so-called  '*  cir- 
cumstantial evidence"  may  outweigh  direct  or  eye- 
witness testimony. 

Adams  v.  Johnson,  107  U.  S.  251,  27  L.  Ed.  386, 

2S.  Ct.246; 
The  Struggle  v.  United  States,  9  Cranch  (U.  S.) 

71,  3  L.  Ed.  660; 
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Olherg  v.  Kroehler,  8  Cir.,  1  F.(  2d)  140; 
Parsons  v.  Easton,  184  Cal.  764,  195  Pac.  419; 
20  Am.  Jur.,  Evidence,  Sec.  1189,  p.  1041. 

The  following  quotation  from  the  opinion  of  the 
District  Court  in  the  case  of  Kelley  Island  Lime  <& 
Transport  Co.  v.  City  of  Cleveland,  47  F.  Supp.  533, 
540,  is  particularly  applicable  to  the  case  at  bar: 

"The  law  never  intended  to  impose  such  hard- 
ships on  parties  injured  as  to  deprive  them  of  a 
right  to  recover  if  eyewitnesses  cannot  be  pro- 
duced to  show  how  the  obstruction  was  created. 
Rides  of  reason  and  sound  common  sense  dictate 
that  the  laiv's  demands  may  he  satisfied  in  the 
absence  of  eyewitness  testimony  by  proof  of  facts 
from  tuhich  hut  one  reasonable  inference  can  be 
draivn.    (Italics  supplied.) 

The  only  reasonable  inference  that  can  be  drawn 
from  the  facts  established  by  the  evidence  in  the  pres- 
ent case  is  that  the  appellee's  airplane  continued  to 
be  flo\^m  at  an  altitude  of  from  200  to  235  feet  above 
the  terrain  after  passing  out  of  the  sight  of  appellant's 
witnesses  and  until  it  struck  the  wires.  After  the 
plane  passed  from  the  vision  of  the  witnesses  R.  H. 
Tinkham  and  Kenneth  R.  Tinkham,  they  continued  to 
look  in  the  direction  of  Mission  Gorge,  watching  for 
the  plane  to  come  out  of  the  gorge.  [R.  pp.  58,  59,  75.] 
The  distance  from  the  point  where  the  airplane  passed 
out  of  the  vision  of  the  witnesses  to  the  power  line  was 
estimated  at  from  300  to  600  feet.  [R.  pp.  66,  75.] 
Within  one  or  two  minutes  after  the  plane  passed  out 
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of  the  sight  of  the  witnesses,  the  witness  R.  H.  Tink- 
ham  was  notified  that  the  plane  had  crashed  [R.  p.  60], 
and  he  and  the  witness  Frank  Darnell  arrived  at  the 
scene  of  the  crash  within  five  minutes.  [R.  p.  67.]  Also 
significant  is  the  fact  that  the  plane  came  to  rest  from 
300  to  500  feet  past  the  power  line  in  the  direction  the 
plane  had  been  traveling.  [R.  p.  37.]  Such  evidence 
is  not  consistent  with  an  inference  that  the  plane  might 
have  dropped  on  the  power  line  from  a  higher  altitude. 

It  is  submitted  that  only  one  inference  may  reason- 
ably be  drawn  from  the  above  facts.  That  inference  is 
that  the  plane  struck  the  power  line  immediately  after 
passing  from  the  sight  of  the  witnesses,  while  traveling 
at  an  altitude  of  approximately  200  feet.  Any  infer- 
ence that  the  plane  after  passing  from  view  climbed  to 
a  higher  altitude  and  fell  upon  the  wires  because  of 
motor  failure  or  other  reasons  is  not  reasonable  and 
must  be  rejected. 

While  the  District  Court  made  no  formal  findings  of 
fact  it  is  apparent  from  the  record  that  it  refused  to 
find  that  the  airplane  in  question  maintained  its  low 
altitude  until  the  impact  with  the  wires.  On  the  con- 
trary, it  took  the  position  that  it  was  an  equally  proba- 
ble inference  that  the  plane,  after  its  disappearance, 
climbed  to  an  altitude  of  1,000  or  2,000  feet  and  then 
dropped  on  the  wires.  From  the  undisputed  evidence, 
such  an  occurrence  was  not  only  improbable  but  im- 
possible. 

The  present  case  is  analogous  to  the  case  of  Mateas 
V.  Fred  Harvey,  9  Cir.,  146  F.  (2d)  989.    In  that  case 
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as  ill  this,  the  trial  court  granted  the  defendant's  mo- 
tion to  disaniss  made  at  the  cuiicliision  of  the  presenta- 
tion of  the  pkxintiff 's  evidence,  but  no  findings  of  fact 
or  conclusions  of  law  were  made.  This  Court  reviewed 
the  comments  of  the  District  Court  wherein  it  re- 
marked that  the  record  showed  no  basis  for  liability, 
stating  (at  page  993)  : 

''  .  .  .  This  judicial  comment  is  in  effect  a 
finding  that  the  evidence  adduced,  taken  at  its 
face  value,  cannot  support  an  inference  either  of 
negligence  or  of  a  violation  of  warranty.  The  last 
and  concluding  thought  in  the  comment  is  '  .  .  . 
the  record  shows  no  basis  for  liability.'  This  rul- 
ing, as  would  be  a  formal  finding  to  the  same 
effect,  is  clearly  erroneous." 

The  judgment  of  the  District  Court  was  reversed. 

It  is  submitted  that  the  ruling  of  the  Honorable  Dis- 
trict Court  embraced  in  its  comments  wherein  it  denied 
the  plaintiff  the  benefit  of  legitimate  and  reasonable 
inferences  is  clearly  erroneous. 
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POINT  II. 

It  Was  Established  by  a  Preponderance  of  the  Evidence 
That  the  Accident  Was  Due  to  the  Negligent  Opera- 
tion of  Appellee's  Airplane. 

Section  60.105  of  the  Civil  Air  Regulations  of  the 
Civil  Aeronautics  Board  of  the  Department  of  Com- 
merce enacted  pursuant  to  the  authority  contained  in 
49  U.  S.  Code  Annotated,  Sec.  551,  and  in  effect  at  the 
time  of  the  accident  in  question  provided  as  follows: 

^'Minimum  safe  altitudes.  Except  when  neces- 
sary for  taking  off  and  landing,  aircraft  shall  be 
flown : 

(a)  when  over  the  congested  areas  of  cities,  towns, 
settlements,  or  open-air  assemblies  of  persons,  at 
altitudes  sufficient  to  permit  emergency  landings 
outside  such  areas  and  in  no  case  less  than  1,000 
feet  above  such  areas,  and 

(b)  when  elsewhere  than  as  specified  in  para- 
graph (a),  at  an  altitude  of  not  less  than  500  feet, 
except  over  water  or  areas  where  flying  at  a  lower 
altitude  will  not  involve  hazard  to  persons  or 
property  on  the  surface." 

At  the  trial  of  this  case  it  was  stipulated  that  the 
above  regulation  was  applicable  to  Coast  Guard  pilots 
and  that  they  were  bound  thereby  to  the  same  extent  as 
civilian  pilots.     [R.  pp.  22,  23.] 

Such  a  departmental  regulation  has  the  force  and 
effect  of  law  if  it  is  not  in  conflict  with  express  stat- 
utory provision. 
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Maryland  Casualty  Co.  v.  United  States,  251  U.  S. 

342,  349;  40  S.  Ct.  155,  157;  64  L.  Ed.  297; 
W.  A,  Hover  &  Co.  v.  Denver  B.  G.  W.  R.  Co., 

8  Cir.,  17  F.  (2d)  881,  884. 

The  violation  of  such  a  departmental  regulation  im- 
posing a  duty  for  the  protection  of  others  is  negligence. 

W.  A.  Hover  &  Co.  v.  Denver  R.  G.  W.  R.  Co., 
8  Cir.,  17  F.  (2d)  881,  884. 

It  is  submitted  that  the  evidence  conclusively  estab- 
lishes that  appellee's  airplane  was  negligently  oper- 
ated as  a  matter  of  law  by  virtue  of  the  violation  of  the 
above  regulation  by  the  pilot.  It  can  not  fairly  be 
urged  that  the  flight  was  "in  an  area  where  flying  at  a 
lower  altitude  will  not  involve  hazard  to  persons  or 
property  on  the  surface."  The  line  of  flight  leading 
up  to  the  accident  bordered  on  a  traveled  highway 
and  the  scene  of  the  accident  was  adjacent  to  the  city 
limits  of  San  Diego.  Flight  at  a  height  of  approxi- 
mately 200  feet  must  have  constituted  a  hazard  to  the 
property  involved,  wires  from  187  feet  to  210  feet  in 
height,  and  their  supporting  towers. 

Aside  from  the  Civil  Air  Regulations,  the  evidence 
of  negligence  is  overwhelming.  At  all  times  while  the 
plane  was  within  the  sight  and  hearing  of  the  witnesses 
its  engines  sounded  normal  and  it  appeared  to  be  in  no 
distress.  No  reasonable  interpretation  can  be  placed 
upon  the  manner  of  flight  but  that  it  was  voluntary. 
To  intentionally  fly  at  this  low^  height,  to  enter  a  can- 
yon or  gorge  and  to  collide  with  the  power  line  equip- 
ment in  broad  daylight  is  consistent  only  with  a  finding 
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of  negligence.  The  field  of  aviation  is  not  so  new  or 
novel  that  it  may  be  denied  that  certain  recognized 
standards  of  conduct  exist.  The  hazards  incident  to 
low  flying  are  self  evident. 

Where  the  evidentuary  facts  are  not  in  conflict  or 
dispute  the  conclusions  to  be  drawn  therefrom  are  for 
the  appellate  court  upon  review  of  the  trial  court's 
action. 

Home  Indemnity  Co.  of  New  York  v.  Standard 
Accident  Insurance  Co.,  9  Cir.,  No.  11661,  (de- 
cided May  11,  1948)  ; 

KuJin  V.  Princess  Lida,  3  Cir.,  119  F.  (2d)  704. 

It  is  submitted  that  the  only  conclusion  which  rea- 
sonably follows  from  the  evidence  in  this  ease  is  that 
the  accident  was  caused  by  the  negligent  operation  of 
appellee's  airplane. 
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POINT  III. 

The  Doctrine  of  Res  Ipsa  Loquitur  Is  Applicable. 

While  there  has  been  some  diversity  of  opinion  ex- 
pressed by  appellate  courts  throughout  the  United 
States  as  to  whether  the  doctrine  of  res  ipsa  loquitur 
applies  to  aviation  accident  cases,  it  is  the  rule  in  this 
State  established  by  the  California  Supreme  Court  that 
the  doctrine  does  so  apply. 

In  the  case  of  Smith  v.  O'DonneU,  215  Cal.  714,  12 
Pac.  (2d)  933,  it  was  held  that  the  doctrine  was  appli- 
cable to  a  case  arising  out  of  a  midair  collision  of  two 
airplanes.  The  basis  of  the  doctrine  is  stated  in  the 
opinion  of  that  case,  as  follows,  (at  p.  722) : 

*'The  foundation  or  reason  for  the  doctrine  is 
based  upon  probabilities  and  convenience.  When 
it  is  shown  that  the  occurrence  is  such  as  does  not 
ordinarily  happen  without  negligence  on  the  part 
of  those  in  charge  of  the  instrumentality,  and  that 
the  thing  which  occasioned  the  injury  was  in 
charge  of  the  party  sought  to  be  charged,  the  law 
operating  upon  the  probabilities  and  the  theory 
that  if  there  were  no  negligence  the  defendant  can 
the  most  conveniently  prove  it  raises  a  presump- 
tion of  negligence  which  the  defendant  must  over- 
come by  proof  that  there  was  in  fact  no  negli- 
gence." 

In  Smith  v.  Pacific  Alaska  Airways,  Inc.,  9  Cir., 
89  F.  (2d)  253,  cert.  den.  302  U.  S.  700,  58  S.  Ct.  20, 
82  L.  Ed.  541,  the  applicability  of  the  doctrine  of  res 
ipsa  loquitur  to  aviation  accident  cases  was  accepted 
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by  this  Court.  In  that  case  the  administrator  of  an 
airplane  passenger  who  was  killed  by  the  crash  of  an 
airplane  belonging  to  the  defendant  brought  suit  to 
recover  damages  for  his  death.  The  plaintiff  proved 
the  plane  crash  and  rested,  relying  upon  the  doctrine 
of  res  ipsa  loquitur.  The  defendant  introduced  evi- 
dence to  meet  the  prima  facie  case  arising  under  the 
doctrine  and  the  jury  returned  a  verdict  for  the  de- 
fendant. The  Circuit  Court  of  Appeals,  in  reversing 
the  judgment  for  the  defendant  because  of  the  receipt 
of  certain  incompetent  evidence,  did  not  question  the 
applicability  of  the  doctrine. 

In  Smith  v.  O'Bonnell,  supra,  in  applying  the  rule 
of  res  ipsa  loquitur,  the  California  Supreme  Court  said 
(at  page  723) : 

**  .  .  .  If  the  proper  degree  of  care  is  used  a 
collision  in  midair  does  not  ordinarily  occur,  and 
for  that  reason  the  doctrine  was  properly  submit- 
ted to  the  jury." 

It  is  submitted  that  such  comment  applies  with 
stronger  reason  to  the  facts  of  the  case  at  bar.  Surely 
if  the  proper  degree  of  care  is  used  a  collision  between 
an  airplane  and  a  stationary  ground  object  does  not 
ordinarily  occur,  particularly  in  broad  daylight  when 
no  mechanical  difficulty  or  unusual  weather  condi- 
tion is  indicated. 

The  facts  of  the  present  case  are  similar  to  those  in 
the  case  of  Sollak  v.  State  of  N.  Y.,  1929  U.  S.  Av.  R. 
42,  (N.  Y.  Ct.  CI.  1927),  one  of  the  first  applications 
of  the  doctrine  of  res  ipsa  loquitur  to  a  case  involving  a 
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claim  for  damages  caused  by  an  airplane  crash.  In 
that  case  the  automobile  in  which  the  claimant  was  rid- 
ing was  stopped  on  a  public  highway  adjacent  to  an 
airport.  An  airplane  piloted  b}^  a  state  officer  struck 
the  automobile,  causing  the  injuries  complained  of. 
The  claimant  relied  upon  the  doctrine  of  res  ipsa  loqui- 
tur, and  the  defendant  offered  no  explanation  as  to 
how  the  collision  occurred.  While  the  New  York 
Court  of  Claims  did  not  specifically  mention  the  doc- 
trine, it  expressly  applied  the  principles  of  res  ipsa 
loquitur  in  its  opinion,  stating  as  its  conclusion  of  law 
that  the  accident  occurred  through  the  fault  and  negli- 
gence of  the  airplane  pilot. 

In  Seaman  v.  Curtiss  Flying  Service,  247  N.  Y.  S. 
251,  the  facts  are  stated  in  the  opinion  as  follows,  (at 
page  252)  : 

' '  This  is  an  action  for  damages  for  death  caused 
by  the  crash  of  an  airplane  in  which  deceased  was 
a  passenger.  On  the  day  of  the  accident  the 
weather  was  clear,  and  the  mnd  was  blowing  not 
over  15  miles  an  hour  from  northwest.  The  acci- 
dent occurred  at  Curtiss  Field,  Long  Island,  and 
just  before  crashing  the  plane  was  seen  to  turn 
and  dip  its  right  wing.  Plaintiff's  theory  was 
that  the  cause  of  the  crash  was  the  negligent  act 
of  an  over-confident  pilot  making  a  sharp  turn 
at  too  steep  a  bank  at  a  low  altitude,  at  a  place 
where  it  was  reasonably  to  be  expected  that  up- 
ward currents  of  air  might  tip  the  wing  of  his 
plane,  thereby  exposing  its  passenger  to  danger." 
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The  New  York  Supreme  Court  in  reversing  a  judg- 
ment in  favor  of  the  delendant  stated  (at  page  253) : 

"The  charge  was  likewise  prejudicial  in  its  fail- 
ure to  charge  the  doctrine  of  res  ipsa  loquitur, 
which  had,  under  the  facts  appearing  in  this  rec- 
ord, application  to  this  case  as  a  rule  of  evidence  to 
aid  the  jury  in  passing  upon  the  issue  of  liability." 

In  Kadylak  v.  O'Brien,  1941  U.  S.  Av.  R.  8,  (U.  S. 
D.  C.  W.  D.  Pa.  1941),  a  rudder  control  cable  broke, 
necessitating  a  forced  landing  which  resulted  in  the 
death  of  a  small  boy  on  the  ground.  The  Federal  Dis- 
trict Court  held  that  the  burden  was  upon  the  owner  of 
the  airplane  to  establish  freedom  from  fault,  saying: 

"The  present  case  is  of  that  class  in  which  the 
instrumentality  that  produced  the  injury  was 
under  the  control  and  management  of  the  defend- 
ants, and  the  accident  was  such  as  does  not  happen 
if  due  care  has  been  used. ' ' 

In  English  v.  Miller,  43  S.  W.  (2d)  642  (Texas  Civ. 
Appeals),  the  airplane  crash  resulting  in  the  litigation 
occurred  when  the  pilot  of  the  aircraft  was  engaged 
in  acrobatics  at  a  low  altitude.  The  opinion  states  that 
the  doctrine  of  res  ipsa  loquitur  would  have  been  ap- 
plicable but  for  the  fact  that  the  plaintiff  had  pleaded 
specific  acts  of  negligence  which  under  Texas  proce- 
dure precluded  reliance  upon  the  doctrine. 

A  number  of  decisions  from  other  jurisdictions  have 
declined  to  apply  the  doctrine  of  res  ipsa  loquitur  to 
cases  arising  out  of  airplane  crashes,  upon  the  theory 
that  aviation  has  not  yet  reached  such  a  stage  of  de- 
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velopniont  that  it  can  be  said  that  the  accident  in  ques- 
tion would  not  ordinarily  occur  without  negligence. 
This  contention  is  aptly  answered  by  the  opinion  in  an 
English  case  decided  in  1936.  In  the  case  of  Fosbroke- 
Hohhs  V.  Airwork,  Ltd.,  56  LI.  L.  R.  209,  53  T.  L.  R. 
254,  81  Sol.  J.  80,  1938  U.  S.  Av.  R.  194  (K.  B.  Eng- 
land 1936),  the  Court  said  in  this  regard: 

"It  was  argued  that  I  ought  not  to  apply  this 
doctrine  to  an  aeroplane,  a  comparatively  new 
means  of  locomotion,  and  one  necessarily  exposed 
to  many  risks  which  must  be  encountered  in  flying 
through  the  air,  but  I  cannot  see  that  this  is  any 
reason  for  excluding  it.  Large  nmnbers  of  aero- 
planes are  daily  engaged  in  carrying  mails  and 
passengers  all  over  the  world,  and,  as  is  w^ell 
known,  they  arrive  and  depart  with  the  regularity 
of  express  trains.  They  have  indeed  become  a 
common-place  method  of  travel,  supplementing, 
though  not  superseding,  rail  and  sea  transport. 
Railways  were  just  as  great  an  innovation  w^hen 
they  took  the  place  of  the  stage  coach,  yet  the 
courts  found  no  difficulty  in  applying  to  them  by 
the  year  1844  the  same  doctrine  that  had  formerly 
been  applied  to  stage  coaches." 

In  any  event,  the  type  of  accident  involved  in  the 
case  at  bar,  a  collision  between  a  low-flying  airplane 
and  a  stationary  object  in  broad  daylight,  is  one  where 
reasonable  men  should  be  able  to  say  that  the  balance 
of  probabilities  is  in  favor  of  negligence  and  hence 
res  ipsa  loquitur  is  applicable.  (See  Prosser  On  Torts 
(1941  ed.).  Sec.  43,  p.  292.) 
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While  the  doctrine  of  res  ipsa  loquitur  has  most  fre- 
quently been  applied  to  cases  where  the  passenger- 
carrier  relationship  existed,  the  generally  accepted 
view  and  that  adopted  in  California  extends  the  doc- 
trine to  all  cases  where  the  facts  meet  the  fundamental 
principles  of  the  rule,  irrespective  of  any  contractual 
relationship  between  the  parties. 

Judson  V.  Giant  Powder  Co.,  107  Cal.  549,  40  Pac. 

1020;  29  L.  R.  A.  718,  48  Am.  St.  Rep.  146; 
Griff  en  v.  Manice,  166  N.  Y.  188,  59  N.  E.  925,  52 

L.  R.  A.  922,  82  Am.  St.  Rep.  630. 

In  the  Judson  case,  the  California  Supreme  Court 
quoted  ^^  ith  approval  the  following  language  from  the 
opinion  in  Rose  v.  Stephens,  Etc.  Co.,  11  P.  438: 

"Undoubtedly  the  presumption  has  been  more 
frequently  applied  in  cases  against  carriers  of 
passengers  than  in  any  other  class,  but  there  is  no 
foundation  in  authority  or  reason  for  any  such 
limitation  of  the  rule  of  evidence.  The  presump- 
tion originates  from  the  nature  of  the  act,  not  from 
the  nature  of  the  relations  between  the  parties." 

That  the  application  of  the  doctrine  in  California 
is  in  no  way  dependent  upon  a  passenger-carrier  or  a 
contractual  relationship  is  further  illustrated  by  cases 
where  the  doctrine  has  been  applied  to  a  collision  be- 
tween the  defendant's  moving  vehicle  and  the  plain- 
tiff's parked  vehicle,  a  type  of  case  analogous  to  the 
case  at  bar. 

Slappery  v.  Schiller,  116  Cal.  App.  274,  2  Pac. 
(2d)  577; 
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BanJiofcr  v.  Crawford,  16  Cal.  App.  676,  117  Pac. 
931. 

It  is  siil)initted  that  a  Federal  Court  sittini^'  in  Cali- 
fornia is  bound  by  the  California  rule  that  the  doctrine 
of  res  ipsa  loquitur  is  applicable  to  aviation  accident 
cases  and  the  further  rule  that  the  application  of  the 
doctrine  is  not  dependent  upon  the  existence  of  a  car- 
rier-passenger or  contractual  relationship.  The  Fed- 
eral Tort  Claims  Act  (28  U.  S.  C.  A.,  Sec.  931)  pro- 
vides that  the  government  shall  be  liable  under  cir- 
cumstances where  the  United  States  if  a  private  per- 
son would  be  liable  in  accordance  with  the  law  of  the 
place  where  the  act  or  omission  occurred.  Since  the 
decision  in  the  case  of  Erie  R.  C.  v.  Tompkins,  304  U.  S. 
64,  82  L.  Ed.,  1188,  58  S.  Ct.  817,  114  A.  L.  R.  1487,  the 
Federal  Courts  have  held  that  questions  of  presump- 
tions and  burden  of  proof  are  questions  of  substan- 
tive law,  controlled  by  state  precedents,  and  have  re- 
garded themselves  bound  under  that  decision  by  state 
precedents  on  such  questions. 

Cities  Serv.  Oil  Co.  v.  Dunlap,  308  U.  S.  208,  84 

L.  Ed.  196,  60  S.  Ct.  201 ; 
Sampson  v,  Channel^  1  Cir.,  110  F.  (2d)  754,  128 

A.  L.  R.  394  cert.  den.  310  U.  S.  650,  84  L.  Ed. 

1415,  60  S.  Ct.  1099; 
Hagan  d;  Cush  Co.  v.  Washington  Water  Power 

(7o.,  9  Cir.,  99  F.  (2d)  614; 
54  Amer.  Jnr.,  United  States  Courts,  Sec.  358,  p. 

982; 
Anno.  128  A.  L.  R.  405. 
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In  Hagan  <Jc  Cush  Co.  v.  Washington  Water  Power 
Co.,  supra,  this  Honorable  Court  held  that  the  state 
decisions  on  res  ipsa  loquitur  were  binding  upon  the 
Federal  Court  and  in  particular  that  the  state  ruling 
as  to  the  effect  of  the  inference  of  negligence  governed. 
In  California  the  inference  of  negligence  which  is  cre- 
ated by  the  application  of  the  doctrine  of  res  ipsa  loqui- 
tur may  not  be  disregarded  by  the  trier  of  the  facts  and 
creates  a  prima  facie  case  which  necessitates  a  judg- 
ment in  favor  of  the  plaintiff  in  the  absence  of  evi- 
dence rebutting  the  inference. 

Michener  v.  Button,  203  Cal.  604,  265  Pac.  238,  59 

A.  L.  R.  480; 
Manuel  v.  Pac.  Gas  &  Elec.  Co.,  134  Cal.  App.  512, 

25  Pac.  (2d)  509; 
19  Cal.  Jur.,  Negligence,  Sec.  132,  p.  717. 

In  Michener  v.  Hutton,  supra,  the  California  Su- 
preme Court  said  (at  page  609)  : 

"One  who  seeks  to  recover  damages  for  injuries 
alleged  to  have  been  incurred  by  reason  of  an- 
other's negligence  must  establish  by  a  preponder- 
ance of  the  evidence  that  the  latter 's  negligence 
has  occasioned  him  loss.  However,  where  the  facts 
are  such  as  to  give  rise  to  an  inference  of  negli- 
gence from  the  inherent  nature  and  character  of 
the  act  causing  the  injury,  or,  in  other  words,  to 
give  application  to  the  principle  of  res  ipsa  loqui- 
tur, the  burden  of  proceeding  is  shifted  to  the  de- 
fendant and  if  he  would  escape  an  adverse  finding 
he  must  adduce  evidence  to  meet  the  plaintiff's 
prima  facie  case." 
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Conclusion. 

It  is  respectfully  submitted  that  the  decision  and 
judgment  of  the  Honorable  District  Court  dismissing 
the  present  action  is  against  the  clear  weight  of  the 
evidence.  The-«^District  ^  Court,  in  refusing  to  find 
that  the  airplane  in  (juestion  maintained  its  low  alti- 
tude from  the  time  it  left  the  sight  of  the  witnesses 
until  it  collided  with  the  power  lines,  deprived  appel- 
lant of  the  benefit  of  the  reasonable  inferences  to  be 
drawn  from  the  proven  facts.  The  only  conclusion 
that  can  be  drawn  from  the  undisputed  facts  is  that 
the  damage  in  question  proximately  resulted  from  the 
negligence  of  appellee 's  pilot.  The  pilot  was  negligent 
as  a  matter  of  law  in  flying  at  an  altitude  less  than  that 
prescribed  by  the  Civil  Air  RegTilations.  Irrespective 
of  the  regulations,  the  facts  are  consistent  only  with 
a  finding  of  negligence,  the  pilot  having  guided  his 
plane  into  Mission  Gorge  at  a  low  altitude  and  collided 
with  a  stationary  ground  object  in  broad  daylight.  The 
doctrine  of  res*  ipsa  loquitur  is  applicable  to  the  pres- 
ent case.  The  Supreane  Court  of  California  has  ruled 
that  the  doctrine  is  applicable  to  airplane  accident 
cases,  and  in  California  the  doctrine  raises  an  infer- 
ence that,  unless  rebutted,  requires  a  judgment  for  the 
plaintiff.  The  Federal  Courts  sitting  in  California 
are  bound  by  these  California  precedents.  Aside  from 
California  precedents,  the  doctrine  of  res  ipsa  loquitur, 
by  its  very  nature,  is  applicable  to  the  case  at  bar. 
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It  is  respectfully  submitted  that  upon  the  record 
presented  and  the  points  and  authorities  cited  above 
that  the  judgznent  should  be  reversed. 

Respectfullr  submitted^ 

Luce,  Forward,  Lee  &  Kunzel, 
By  James  L.  Focht,  Jr., 
Attorneys  for  Appellant,  San  Diego  Gas  <&  Electric 
Company,  a  corporation. 
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No.  11905 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


San  Diego  Gas  &  Electric  Company,  a  corporation, 

Appellant, 


vs. 

United  States  of  America, 


Appellee. 


APPELLEE'S  BRIEF. 


Statement  of  Jurisdiction. 

Appellant  brought  an  action  against  the  United  States 
under  authority  of  United  States  Code,  Title  28,  Section 
931.  That  Section  confers  jurisdiction  upon  the  District 
Court  to  try  the  case.  United  States  Code,  Title  28,  Sec- 
tion 225  and  Section  933  vests  jurisdiction  in  this  Court 
to  determine  the  appeal. 

Statement  of  the  Case. 

On  February  18,  1947,  Appellant  filed  a  Complaint  for 
Damages  in  the  District  Court.  The  Complaint  was  filed 
pursuant  to  the  provisions  of  the  "Federal  Tort  Claims 
Act."  After  alleging  the  corporate  character  of  the  plain- 
tiff and  the  ownership  by  the  plaintiff'  of  certain  trans- 
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mission  lines  for  the  transmission  of  electricity,  the  Com- 
plaint alleges : 

"That  on  or  about  the  5th  day  of  September,  1945, 
Glen  D.  Ferrin  was  a  non-commissioned  officer  in 
the  United  States  Coast  Guard,  to  wit,  a  Chief  Avia- 
tion Pilot,  and  that  he  was  on  said  date  attached  to 
the  United  States  Coast  Guard  Air  Station  at  San 
Diego,  California,  and  that  on  said  date  and  while 
he  was  acting  in  line  of  duty  operating  and  flying  a 
certain  airplane  belonging  to  the  defendant  herein, 
the  said  Glen  D.  Ferrin  piloted  and  operated  the  said 
airplane  in  such  a  negligent,  careless  and  reckless 
manner  as  to  cause  the  same  to  crash  and  collide  with 
said  plaintiff's  transmission  line  crossing  said  Mis- 
sion Gorge,  thereby  injuring,  breaking  and  damaging 
said  transmission  line  and  the  said  supporting  struc- 
tures at  either  end  of  the  same,  including  the  equip- 
ment and  installations  used  in  connection  therewith." 
[R.  3.] 

It  was  further  alleged  that  plaintiff  was  required  to 
expend  the  sum  of  $2,166.89  for  necessary  repairs  to 
said  transmission  lines  and  its  supporting  structures.  On 
October  2,  1947,  Appellee  filed  its  Answer,  wherein  it 
admitted  the  ownership  of  the  airplane  described  in  the 
Complaint  and  its  operation  by  the  pilot  named  in  the 
Complaint,  at  the  time  therein  specified.  The  negligent 
operation  of  the  airplane  was  denied.  The  case  was  called 
for  pre-trial  hearing  on  December  8,  1947.  At  that  time 
it  was  stipulated  that  in  the  event  the  plaintiff  was  entitled 
to  recover,  it  would  be  entitled  to  damages  as  prayed  in 
the  Complaint. 

It  was  further  stipulated  that  Section  60.105  of  the 
Civil  Air  Regulations  of  the  Civil  Aeronautics  Board  of 
the  Department  of   Commerce   enacted  pursuant   to   the 
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authority  contained  in  United  States  Code,  Title  49,  Sec- 
tion 551,  was  applicable  to  Coast  Guard  pilots  and  that 
they  were  bound  thereby.  Insofar  as  applicable  to  this 
case,  said  regulation  provided: 

"*  *  *  Except  when  necessary  for  taking  off 
and  landing,  aircraft  shall  be  flown : 

"(b)  *  *  *  at  an  altitude  of  not  less  than  500 
feet,  except  over  water  or  areas  where  flying  at  a 
lower  altitude  will  not  involve  hazard  to  persons  or 
property  on  the  surface." 

It  was  further  stipulated  that  plaintiff's  transmission 
line  which  was  involved  in  the  accident  included  wires 
the  lowest  of  which  was  187  feet  above  the  creek  bed. 
The  middle  wire  was  198  feet  above  the  creek  bed  and 
the  highest  wire  was  210  feet  above  the  creek  bed. 

It  was  stipulated  that  the  wires  were  strung  upon 
towers  one  of  which  was  located  upon  land  owned  by  the 
City  of  San  Diego  and  the  other  upon  land  leased  by 
private  individuals  to  Appellant  and  that  the  wires  were 
strung  between  the  two  towers  over  land  which  was  in 
the  public  domain.  It  was  stipulated  further  that  a  proper 
franchise  existed  with  respect  to  the  towers  and  power 
lines. 

Photographs  w-hich  are  before  this  Court  in  their 
original  form,  by  virtue  of  a  stipulation  and  order  appear- 
ing at  page  17  of  the  Record,  w^ere  received  in  evidence  at 
the  pre-trial  hearing  by  stipulation.  These  photographs 
vvere  admitted  for  use  of  the  witnesses  in  illustrating 
their  testimony,  and  it  was  stipulated  that  they  do  not  in 
themselves  depict  the  height  of  the  wires  [R.  23-26].  At 
the  request  of  plaintiff,  the  pre-trial  was  followed  by  im- 
mediate trial. 


The  Facts. 

The  facts  contended  in  Appellant's  Statement  of  the 
Case  are,  in  the  opinion  of  Appellee,  correctly  stated  with 
one  exception  and  subject  to  one  addition.  Appellee, 
therefore,  does  not  submit  a  complete  Statement  of  Facts 
but  does  challenge  the  statement  appearing  on  page  5, 
line  14,  of  Appellant's  Brief  to  the  effect  that  approxi- 
mately a  minute  after  the  airplane  involved  in  the  accident 
entered  Mission  Gorge  and  passed  from  view  of  the  wit- 
nesses, a  motorist  advised  Appellant's  witnesses  that  the 
accident  had  occurred.  The  testimony  is  not  to  that 
effect  but  rather  witness,  R.  H.  Tinkham,  went  to  the 
scene  of  the  accident  not  more  than  five  minutes  after  the 
airplane  went  out  of  his  sight  [R.  45].  Appellant's 
Statement  of  the  Case  omits  reference  to  the  testimony  of 
Appellant's  witness,  Kenneth  R.  Tinkham,  to  the  effect 
that  Gillespie  Airport  is  an  emergency  landing  located 
three  miles  from  the  point  at  which  the  accident  occurred 
[R.  40]. 

The  Rule  Res  Ipsa  Loquitur  Does  Not  Apply  to  the 
Facts  of  This  Case. 

The  principal  rule  sought  to  be  invoked  by  Appellant 
is  the  doctrine  of  res  ipsa  loquitur;  the  second  theory  is 
that  the  evidence  directly  established  the  negligent  opera- 
tion of  Appellee's  airplane.  The  doctrine  of  res  ipsa 
loquitur  has  been  held  not  to  apply  to  falling  airplane 
cases. 

In  Towle  v.  Phillips,  172  S.  W.  2d  806,  the  Supreme 
Court  of  Tennessee,  in  commenting  upon  earlier  cases 
from  other  jurisdictions  in  which  litigants  had  sought  to 
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escape  the  necessity  of  proving-  actual  negligence  by  virtue 
of  the  res  ipsa  loquifitr  rule,  said : 

"  'The  decision  of  cases  of  that  nature  rests  upon 
facts  constituting  a  part  of  a  wide  spread  fund  of 
information.'  Wilson  v.  Colonial  Air  Transport, 
Inc.,  278  Mass.  420,  180  N.  E.  212,  214,  83  A.  L.  R. 
329. 

"Likewise  in  Rochester  Gas  &  E.  Corp.  v.  Dunlop, 
148  Misc.  849,  266  N.  Y.  S.  469,  the  Court  agreed 
that  in  the  present  state  of  aircraft  development  the 
doctrine  of  res  ipsa  loquitur  could  not  be  applied  to 
the  fall  of  an  airplane  when  it  was  common  knowl- 
edge that  it  fell  from  causes  of  which  the  pilot  had 
no  control. 

"The  Court  of  Appeals  expressed  similar  views  in 
Boulineaux  v.  Knoxville,  20  Tenn.  App.  404,  99 
S.  W.  (2d)  557." 

A  like  opinion  has  been  expressed  in  1935  by  the  Court 
of  Appeals  of  Tennessee,  Eastern  Section,  in 

Boulineaux  v.  Knoxville,  99  S.  W.  2d  557,  at  560, 
where  the  following  language  occurs : 

"In  reply  to  the  further  issue,  the  court  states 
that  the  trial  court  did  not  err  in  charging  the  jury 
that  they  must  determine  the  act  of  negligence  that 
proximately  caused  the  injury.  This  is  not  a  case 
for  the  application  of  the  doctrine  of  res  ipsa  loquitur, 
for  it  is  a  common  and  not  an  unusual  occurrence  for 
airplanes  to  stall  and  fall  while  in  operation,  and 
without  the  intervention  of  negligence  upon  which 
they  attributed  the  proximate  cause  of  the  injury. 
The  court  explained  to  the  jury  that  it  could  not 
speculate  or  guess,  but  must  determine  the  negligence 
cause.    This  is  an  elementary  rule," 


A  proper  case  for  the  application  of  the  doctrine  of 
res  ipsa  loquitur  in  aviation  is  to  be  found  in 

Smith  V.  O'Donnell,  12  P.  2d  933;  215  Cal.  714. 

In  that  case,  appHcation  of  the  doctrine  was  made  but  such 
appHcation  was  conditioned  upon  three  factors : 

( 1 )  There  was  a  coUision  between  two  planes ; 

(2)  There  was  injury  to  the  person;  and 

(3)  There  was  the  relationship  of  passenger  and  com- 
mon carrier  between  the  parties. 

The  Court  in  that  case  took  pains  to  emphasize  the 
reason  for  the  'application  of  the  doctrine,  devoting  con- 
siderable space  to  demonstrating  that  the  plaintiif  was  a 
passenger  and  that  a  common  carrier  is  held  to  the  high- 
est degree  of  care.  The  California  Court  was,  therefore, 
merely  following  the  rule  that  has  been  long  established 
that  a  prima  facie  case  is  made  against  the  carrier  when 
it  is  shown  that  a  collision  occurred  in  which  a  passenger 
was  injured.  Many  cases  have  held  that  a  presumptive 
negligence  arises  where  a  passenger  on  the  car  of  a  com- 
mon carrier  receives  injury  from  the  operation  of  the  car. 
The  rule  in  such  cases  rests  upon  the  high  degree  of  care 
required  of  a  carrier  toward  its  passengers  and  the 
defendant's  greater  ability  to  show  the  causes  of  the 
accident. 

The  within  action  is  manifestly  and  clearly  distinguish- 
able from  those  cases  which  sought  to  apply  the  doctrine  of 
res  ipsa  loquitur.  The  within  case  is  one  involving  dam- 
age to  property  and  not  to  the  person.  The  United  States 
is  not  a  common  carrier.  The  United  States  does  not  owe 
the  highest  degree  of  care  with  respect  to  wires  main- 
tained across  the  public  domain  by  utility  companies. 
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Further   helpful   analysis   of   the   doctrine   of    res   ipsa 
loquitur  is  found  in 

Waller  V.  Southern  Pacific  Co.,  Zl  Fed.  Supp.  475 
(Dist.  Ct.  N.  D.  Calif.). 

In  that  case  the  Court  cited  the  following  excerpt  from 

Sweeney  v.  Rrving,  228  U.  S.  233 : 

"In  our  opinion,  res  ipsa  loquitur  means  that  the 
facts  of  the  occurrence  warrant  the  inference  of  neg- 
ligence, not  that  they  compel  such  an  inference;  that 
they  furnish  circumstantial  evidence  of  negligence 
where  direct  evidence  of  it  may  be  lacking,  but  it  is 
evidence  to  be  weighed,  not  necessarily  to  be  accepted 
as  sufficient;  that  they  call  for  explanation  or  re- 
buttal, not  necessarily  that  they  require  it;  that  they 
make  a  case  to  be  decided  by  the  jury,  not  that  they 
forestall  the  verdict.  Res  ipsa  loquitur,  where  it 
applies,  does  not  convert  the  defendant's  general  issue 
into  an  affirmative  defense.  When  all  the  evidence  is 
in,  the  question  for  the  jury  is,  whether  the  pre- 
ponderance is  with  the  plaintiff.' 

See  also, 

Smith  V.  Whitley,  27  S.  E.  2d  442, 

wherein  it  was  said : 

"The  doctrine  of  res  ipsa  loquitur  does  not  apply 
because  any  number  of  causes  may  have  been  responsi- 
ble for  the  plane  falling,  including  causes  over  which 
the  pilot  has  absolutely  no  control,  it  being  common 
knowledge  that  aeroplanes  do  fall  without  fault  of 
the  pilot." 


Appellant  relies  heavily  upon 

Smith  V.  O'Donucll,  215  Cal.  714. 

It  is  true  that  the  Court  in  that  case  applied  the  doctrine 
of  res  ipsa  loquitur  to  an  action  involving  a  collision 
between  two  aircraft.  The  application  of  that  decision 
to  the  facts  of  this  case  is  inappropriate  in  that  the  Cali- 
fornia Supreme  Court  devoted  most  of  its  opinion  to  a 
determination  that  the  operator  of  the  airplane  in  that 
case  was  a  common  carrier.  Res  ipsa  loquitur  was  applied 
because  of  the  high  degree  of  care  required  of  a  common 
carrier  to  those  trusting  themselves  to  it  as  paying  pass- 
engers. Appellant  in  this  case  did  not  enjoy  the  same 
relationship  to  the  United  States  that  the  passenger  in  the 
airplane  enjoyed  in  the  case  of  Smith  v.  O'Domiell. 

Negligent  Operation  of  Appellee's  Airplane 
Was  Not  Established. 

Appellant  argues  that  the  mere  act  of  operating  an 
airplane  at  an  altitude  of  200  feet  in  the  face  of  an 
appropriate  Department  of  Commerce  regulation  requir- 
ing operation  at  500  feet  is  negligence.  It  is  argued  that 
the  observation  of  Appellee's  aircraft  in  traveling  approx- 
imately one  mile  from  the  place  of  the  accident  establishes 
that  it  continued  in  flight  at  about  the  same  altitude 
until  it  struck  the  power  line  of  Appellant  which  was 
strung  at  an  altitude  of  210  feet  above  the  floor  of  the 
gorge.  It  is  submitted  that  an  airplane  traveling  in 
open  and  sparsely  settled  country  is  not  bound  under  the 
regulation  relied  upon  by  Appellant  to  travel  at  an  alti- 
tude of  500  feet.  Furthermore,  it  is  presumed  that,  if 
it  were  required  by  law  to  travel  at  that  height,  it  did 
so.     The  old  common  law  presumption  to  this  effect   is 
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statutory  law  in  California.  Section  1963  of  the  Code 
of  Civil  Procedure,  in  enumerating  the  disputable  pre- 
sumptions, includes  as  Number  33  "that  the  law  has  been 
obeyed." 

None  of  the  witnesses  at  the  trial  testified  to  seeing 
the  collision  of  the  plane  with  the  wires,  and  Appellee  is, 
therefore,  aided  by  a  presumption  that  at  the  point  of  im- 
pact with  the  wires  the  plane  had  gained  altitude  so  that 
it  was  being  operated  in  compliance  with  the  regulation. 
When  counsel  for  Appellant  argued  that  the  plane  had 
barely  withdrawn  from  sight  of  the  witnesses  at  the  time 
of  the  collision  and,  therefore,  might  well  have  been  pre- 
sumed to  have  continued  traveling  at  the  low  altitude,  the 
Trial  Court  was  apparently  moved  more  by  the  presump- 
tion of  regularity  than  by  the  argument  of  counsel,  for 
the  District  Judge  said,  at  page  55  of  the  Record: 

"The  Court:  Suppose  the  plane  had  dropped  on 
this  power  line.  Suppose  it  was  up  1,000  feet  and 
had  dropped.  Nobody  seems  to  have  followed  the 
airplane  to  where  the  accident  occurred." 

At  page  56  the  Court  further  commented : 

"The  Court:  There  is  no  question  but  what  the 
plane  hit  the  power  line.  But  how  high  was  the  plane 
above  the  power  line?  No  one  is  being  tried  for  a 
violation  of  an  ordinance  or  the  aeronautics  rules. 

******** 

"The  Court:  Assuming  that  the  plane  was  flying 
200  or  235  or  335  feet  from  where  these  witnesses 
saw  the  plane,  they  all  said  that  the  plane  came  back 
and  then  disappeared  and  then,  a  few  minutes  later, 
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they  heard  about  this  crash ;  that  somebody  told  them 
about  it.  They  didn't  even  hear  the  crash.  No  one 
has  told  us  how  high  the  plane  was  flying  at  the  time 
of  this  crash.  It  might  have  flown  a  few  feet  or 
might  have  flown  a  hundred  feet  above  where  the 
crash  occurred.  Can  I  assume  from  the  evidence  that 
the  plane  was  flying  low  at  this  particular  point;  that 
it  was  flying  low  at  the  point  where  the  impact  was?" 

Counsel  for  Appellant  then  suggested  that  the  reason- 
able inference  for  the  Court  to  draw  was  that  the  plane 
had  continued  at  its  low  altitude.    The  Court  replied : 

'Tt  is  up  to  you  to  prove  your  case  not  by  inference 
but  by  facts."     [R.  57.] 

The  evidence  was  thereupon  reopened.  Despite  the  taking 
of  additional  evidence,  Appellant  was  unable  to  establish 
by  the  testimony  of  any  witness  that  the  plane  was  ob- 
served after  it  moved  out  of  sight  beyond  the  hill.  The 
Trial  Judge  took  the  view  that  it  had  not  been  established 
that  flying  at  the  low  altitude  had  been  continued  to  the 
point  of  impact.     The  Court  made  the  following  remarks: 

"I  have  in  mind  the  general  rule  of  law  that  it  is 
incumbent  upon  you  to  prove  your  case  by  a  prepon- 
derance of  the  evidence.  You  are  suing  for  negli- 
gence on  the  part  of  the  operator  of  this  plane.  You 
must  prove  your  case  in  this  instance  as  in  the  gen- 
eral run  of  cases.  You  have  only  an  inference  based 
on  the  fact  that  he  was  traveling  at  the  altitude  to 
which  the  witnesses  have  testified.  1  am  not  sure 
that  it  is  a  violation  of  the  rules,  assuming  the  fact 
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to  be  true  that  he  was  traveh'ng'  at  that  low  altitude. 
We  have  come  to  the  point  now  where  I  would  have 
to  do  a  lot  of  guessing  if  1  would  conclude  it  was 
negligence  on  his  part  to  travel  at  that  height.  We 
get  to  the  point  now  where  the  plane  disappears  from 
view,  out  of  sight,  of  all  the  witnesses."     [R.  77.] 

"Undoubtedly,  the  plane  came  in  contact  with  the 
power  lines.  How  that  happened  nobody  knows.  If 
he  was  flying  at  a  low  altitude,  in  contravention  of 
the  Civil  Aeronautics  rule,  before  he  disappeared 
from  view — I  can't  say  at  that  time,  at  the  time  of 
the  accident,  that  he  was  flying  at  that  low  altitude. 
There  is  nothing  in  the  evidence  to  that  effect.  I 
don't  know  that  I  can  carry  any  such  inference  to  the 
extent  that  you  argue  I  should  carry  it."     [R.  78.  J 

******** 

"We  are  still  speculating  as  to  what  happened  at 
the  time  of  the  accident  and  I  don't  think  that  I  can 
carry  the  inference  that  you  suggest.  In  other  words, 
I  think  it  is  your  function  to  show  negligence  at  the 
time  when  he  disappeared  from  view.  Nobody  saw 
the  accident.  And,  in  view  of  my  notion  that  I  am 
not  so  sure  that  he  was  violating  this  rule  in  flying 
at  that  altitude,  in  that  uninhabited  area,  I  am  going 
to  sustain  the  motion  of  the  defendant  in  this  case." 
[R.  79.] 

The  language  of  the  Judge  of  the  District  Court  estab- 
lishes that  he  found  the  facts  against  the  Appellant  and 
the  finding  is  binding  upon  this  Court. 


—12— 
Conclusion. 

It  is  respectfully  submitted  that  the  decision  and  judg- 
ment of  the  District  Court  in  dismissing  the  present  action 
is  supported  by  the  law  and  that  the  judgment  should  be 
affirmed. 

Respectfully  su'bmitted, 

James  M.  Carter, 

United  States  Attorney; 

Ernest  A.  Tolin, 

Chief  Assistant  United 
States  Attorney, 

Attorneys  for  Appellee. 
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REPLY  TO  APPELLEE'S  STATEMENT  OF  FACTS 

Appellee  concedes  that  Appellant's  Statement  of 
the  Case  is  correct,  except  for  Appellant's  interpreta- 
tion of  the  testimony  of  R.  E.  Tinkham  as  to  when  the 
witnesses  received  advice  that  the  accident  had  oc- 
curred. (See  Appellee's  Brief,  p.  4.)  This  witness 
testified  as  follows : 


''Q.    How  long  after  the  plane  went  out  of  sight 
was  it  that  you  went  down  there  ? 

A.  I  think  I  was  there  five  minutes  at  least 
after  it  fell ;  not  any  more  than  five  minutes.  (R., 
p.  45.) 

This  testimony  obviously  refers  to  the  time  he  arrived 
at  the  scene  of  the  accident.  Mr.  Tinkham's  testimony 
that  he  was  advised  of  the  crash  one  or  two  minutes 
after  the  plane  disappeared  into  Mission  Gorge  (R., 
p.  60),  is  undisputed. 

Appellee  states  on  page  8  of  its  brief : 
'^It  is  argued  that  the  observation  of  Appellee's 
aircraft  in  traveling  approximately  one  mile  from 
the  place  of  the  accident  establishes  that  it  con- 
tinued in  flight  at  about  the  same  altitude  until  it 
struck  the  power  line  of  Appellant  which  was 
strung  at  an  altitude  of  210  feet  above  the  floor 
of  the  gorge." 

The  scene  of  the  accident  was  variously  estimated  by 
Appellant's  witnesses  to  be  from  300  to  600  feet  from 
the  point  at  which  the  airplane  disappeared,  not  a  mile. 
(R.,  pp.  66,  74,  75.) 


REPLY  TO  APPELLEE^S  CONTENTION  THAT 
THE  RULE  OF  RES  IPSA  LOQUITUR  DOES 
NOT  APPLY  TO  THE  FACTS  OF  THIS  CASE. 

In  discussing  the  opinion  of  the  California  Supreme 
Court  in  the  case  of  Smith  v.  O'Donnell,  215  Cal.  714, 
12  Pac.  (2d)  933,  Appellee  dwells  upon  the  fact  that  a 
passenger-carrier  relationship  existed  in  that  case. 
However,  the  opinion  in  the  Smith  case  does  not  evi- 
dence any  intention  on  the  part  of  the  California  Su- 
preme Court  to  limit  the  application  of  the  doctrine  to 
such  cases.    The  opinion  states  (at  page  723)  : 

"The  rule  has  been  most  frequently  applied  in 
common  carrier  cases  where  injury  has  occurred 
to  a  passenger    ..." 

However,  the  doctrine  is  not  limited  in  California  to 
this  class  of  cases.  (See  Appellant's  Opening  Brief, 
pp.  22  and  23,  and  the  authorities  there  cited.) 

Attention  is  also  invited  to  the  case  of  Parker  v. 
James  E.  Granger,  Inc.,  4  Cal.  (2d)  668,  52  Pac.  (2d) 
226.  In  that  case  one  airplane  side-slipped  into  an- 
other, causing  both  to  crash.  The  California  Supreme 
Court  held  the  doctrine  of  res  ipsa  loquitur  to  be  ap- 
plicable, but  for  the  fact  that  the  evidence  failed  to 
show  that  the  planes  were  under  the  exclusive  control 


of  the  pilots  employed  by  the  defendant.  No  sugges- 
tion appears  in  the  opinion  that  the  application  of  the 
doctrine  is  in  any  way  conditioned  upon  the  existence 
of  a  carrier-passenger  relationship. 

Appellee  cites  several  cases  from  other  jurisdic- 
tions wherein  the  courts  declined  to  apply  the  doctrine 
of  res  ipsa  loquitur  to  airplane  cases.  In  Towle  v.  Phil- 
lips, 180  Tenn.  121,  172  S.  W.  (2d)  807,  the  holding 
of  the  court  was  based  upon  the  fact  that  the  plane 
had  dual  controls  and  therefore  there  was  no  showing 
that  it  was  under  the  exclusive  control  of  the  defendant. 
If  the  cases  cited  by  Appellee  can  be  considered  au- 
thority for  the  proposition  that  the  doctrine  of  res  ipsa 
loquitur  is,  in  general,  inapplicable  to  airplane  crash 
cases,  they  are  contrary  to  the  weight  of  authority  and 
the  basic  theory  behind  the  doctrine.  In  any  event,  as 
was  pointed  out  in  Appellant's  Opening  Brief,  the  ac- 
ceptance by  the  California  courts  of  the  doctrine  is 
binding  upon  Federal  Courts  sitting  in  this  state. 

Appellee  cites  Wallar  v.  So.  Pac.  Co.,  37  F.  Supp. 
475  (Dist.  Ct.  N.  D.  Calif.)  on  the  evidentuary  effect 
of  the  application  of  the  doctrine  of  res  ipsa  loquitur. 
It  does  not  appear  that  the  effect  given  the  doctrine  by 
the  state  courts  was  considered  in  the  Wallar  case.  The 
state  law  governs  in  this  regard,  and  in  California  the 


inference  of  negligence  arising  from  the  application  of 
the  doctrine  requires  a  judgment  in  favor  of  the  plain- 
tiff in  the  absence  of  rebutting  evidence.  (  See  Appel- 
lant's  Opening  Brief,  pp.  23,  24,  and  the  authorities 
there  cited.) 

REPLY  TO  APPELLEE'S  CONTENTION  THAT 
NEGLIGENT  OPERATION  OF  APPELLEE'S 
AIRPLANE  WAS  NOT  ESTABLISHED. 

In  connection  with  the  height  at  which  the  air- 
plane was  flying  immediately  prior  to  the  accident,  Ap- 
pellee invokes  the  presumption  that  the  law  has  been 
obeyed,  contained  in  Section  1963  (33)  of  the  Cali- 
fornia Code  of  Civil  Procedure.  Such  disputable  pre- 
sumptions cannot  be  permitted  to  stand  in  the  face  of 
uncontradicted  evidence  to  the  contrary. 

Larrahee  v.  Western  Pac.  By.  Co.,  173  Cal.  743, 
747;  161  Pac,  750; 

Savings  &  Loan  Soc.  v.  Burnett,  106  Cal.  514, 
529;  39  Pac.  922. 

In  Savings  &  Loan  Soc.  v.  Burnett,  supra,  the  Court 
Court  said  (on  page  747)  : 

"But  disputable  inferences  or  presumptions,  while 
evidence,  are  evidence  the  weakest  and  least  satis- 


factory.  They  are  allowed  to  stand,  not  against 
the  facts  they  represent,  but  in  lieu  of  proof  of 
them.  The  fact  being  proven  contrary  to  the  pre- 
suinption,  no  conflict  arises;  the  presumption  is 
sim23ly  overcome  and  dispelled. ' ' 

More  applicable  to  the  case  at  bar  would  appear  to 
be  the  disputable  presumption  contained  in  Section 
1963  (28)  of  the  California  Code  of  Civil  Procedure: 

"That  things  have  happened  according  to  the  or- 
dinary course  of  nature  and  the  ordinary  habits  of 
life." 

Appellee  quotes  the  remarks  of  the  District  Court 
which  appear  to  deny  Appellant  the  right  to  recover  in 
the  absence  of  eye-witnesses  to  the  actual  impact.  How- 
ever, no  authority  is  cited  supporting  such  a  require- 
ment, and,  as  was  pointed  out  in  Appellant's  Opening 
Brief,  the  law^  does  not  impose  such  a  requirement. 

Attention  is  further  respectfully  invited  to  the  tes- 
timony of  Appellant's  witnesses  that  after  the  airplane 
disappeared  into  Mission  Gorge  they  continued  to  look 
in  the  direction  of  the  gorge  and  that  at  no  time  did 
the  airplane  rise  out  of  the  gorge  prior  to  the  accident. 
(R.,  pp.  58,  59,  75.) 

In  view  of  the  foregoing  evidence,  the  distance  and 
the  time  element  involved,  it  is  submitted  that  the  only 


conclusion  that  may  reasonably  be  drawn  is  that  the 
plane  maintained  its  prior  course  until  the  impact,  and 
that  the  accident  was  caused,  by  the  negligent  manner  in 
which  Appellee's  airplane  was  operated.  The  facts 
being  undisputed,  the  conclusions  to  be  drawn  there- 
from are  for  the  Appellate  Court  upon  review  of  the 
trial  court's  action.  (See  Appellant's  Opening  Brief, 
p.  16  and  the  authorities  there  cited.) 

CONCLUSION 

It  is  respectfully  submitted  that  Appellee's  position 
is  not  supported  by  its  analysis  of  the  case  and  authori- 
ties cited  and  that  the  judgment  should  be  reversed. 

Respectfully  submitted, 

LUCE,  FORWARD,  LEE  &  KUNZEL, 

By  JAMES  L.  FOCHT  JR., 

Attorneys  for  Appellant,  San  Diego  Gas  <h 
Electric  Company  a  corporation. 
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2  LeRoy  Cowan  vs. 

The  Superior  Court  of  the  State  of  California 
ill  and  for  the  County  of  Sacramento 

Dept.  2— No.  75681 
l.eROY  COWAN, 


Plaintiff, 


vs. 


YOUNG  IRON  WORKS,  a  corporation, 

FIRST  DOE,  SECOND  DOE  and  THIRD  DOE, 

Defendants. 

COMPLAINT 

Now  comes  plaintiff  above  named  and  complains 
of  defendants  above  named,  and  for  cause  of  action 
alleges : 

I. 

That  plaintiff  does  not  know  the  true  names  of 
the  defendants  sued  herein  under  the  fictitious 
names  of  First  Doe,  Second  Doe  and  Third  Doe, 
and  for  that  reason  sues  said  defendants  under 
said  fictitious  names  and  prays  leave  of  Court  to 
amend  this  complaint  by  inserting  the  true  names 
of  said  defendants  when  the  same  are  ascertained. 

II. 

That  plaintiff  is  informed  and  believes  and  on 
that  ground  alleges  that  at  all  times  herein  men- 
tioned the  ay)ove  named  defendants,  Young  Iron 
Works,  was  and  still  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  tlie 
State  of  Washington,  and  that  at  all  of  said  times 
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said  defendants,  Young  iron  Works,  First  Doe, 
Second  Doe  and  Third  Doe,  were  and  still  are 
doing  business  in  the  State  of  California.  [1*] 

III. 

That  at  all  times  herein  mentioned  the  above 
named  defendants  were  engaged  in  the  business 
of  manufacturing  and  selling  to  the  general  public 
metallic  articles  of  various  types;  that  among  the 
metallic  articles  so  manufactured  and  sold  by  defend- 
ants, as  aforesaid,  were  certain  mechanical  appli- 
ances commonly  known  as  ''swivels";  that  a  swivel 
is  intended  to  be  used  and  is  used  for  the  purpose 
of  supporting  cables  used  with  derricks  and  other 
devices  in  lifting  or  pulling  heavy  loads,  and  that 
a  swivel,  when  used  for  the  purpose  for  which  it 
is  intended  to  be  used,  as  aforesaid,  is  subject  to 
great  stress  and  is  required  to  have  tensile  strength 
sufficient  to  withstand  the  strain  of  carrying  such 
loads  as  are  lifted  or  pulled  by  the  derrick  or 
device  to  which  such  swivel  is  attached. 

IV. 

That  at  all  times  herein  mentioned  defendants 
knew  the  purpose  for  which  a  swivel  is  intended 
to  be  used,  and  is  used,  as  aforesaid;  that  at  all 
of  said  times  defendants  held  themselves  out  to 
the  general  public  as  being  possessed  of  skill  and 
knowledge  and  competence  in  the  proper  manu- 
facture of  swivels;  that  the  proper  manufacture 
of  a  swivel  requires,  and  defendant  at  all  of  said 


•  Page  numbering  appearing  at  foot  of  page  of  original  certifird 
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times  knew  that  the  proper  manufacture  of  a 
swivel  requires,  that  the  metal  therein  used  he  flaw- 
less, and  that  such  swivel  he  properly  forged  and 
welded,  and  that  upon  completion  of  the  making 
thereof  such  swivel  he  inspected  and  tested  for 
defects  and  tensile  strength  hy  the  manufacturer 
thereof. 

V. 

That  at  all  times  herein  mentioned  the  Eldo 
Lumber  Company  was  engaged  in  logging  and 
lumhering  operations  conducted  near  the  town  of 
Georgetown,  County  of  El  Dorado,  State  of  Cali- 
fornia ;  that  on  or  about  the  22nd  day  of  July,  1946, 
said  Eldo  Lumber  Company,  in  order  to  conduct 
said  logging  and  lumbering  operations  at  [2]  the 
place  hereinabove  referred  to,  required  a  swivel 
for  use  in  connection  with  the  operation  of  lifting 
and  loading  timber  logs  on  trucks  by  one  of  its 
derricks  at  said  place ;  that  on  or  about  said  date, 
and  in  order  to  procure  such  swivel,  the  said  Eldo 
Lumber  Company  placed  an  order  with  a  certain 
dealer  engaged  by  defendants,  at  Sacramento, 
California,  to  sell  swivels  and  other  metallic  appli- 
ances manufactured  by  defendants  in  the  territory 
of  Northern  California,  including  the  County  of 
El  Dorado,  for  a  certain  swivel  advertised  by 
defendants  as  being  manufactured  by  them  and 
suitable  for  logging  and  lumbering  operations:  that 
said  dealer  thereupon  ordered  said  swivel  from  de- 
fendants; that  defendants  accepted  and  filled  said 
order  and  delivered  to  said  dealer  a  swivel  manu- 
factured by  defendants,  and  upon  delivery  thereof 
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})}'  defendants  to  said  dealer  said  dealer  thereupon 
sold  and  delivered  the  same  to  Eldo  Lumber 
Company. 

YI. 
That  at  the  time  defendants  manufactured  said 
swivel  and  at  the  time  the  same  was  delivered  to 
said  dealer  by  defendants,  as  aforesaid,  said  defend- 
ants had  notice  and  knew  that  said  swivel  would  be 
used  to  support  cables  utilized  in  lifting  or  pulling 
heavy  loads  by  a  derrick  or  other  device  and  that 
at  said  times  defendants  further  knew  and  had  no- 
tice that  said  swivel  would  be  used  by  the  servants, 
agents   and   employees   of  the  ultimate   purchaser 
thereof  from  said  dealer,  and  that  said  swivel  would 
be  apt  to  be  used,  among  other  things,  in  connection 
with   logging   and   lumbering   operations;   that  de- 
fendants then  further  knew  and  had  notice  that 
the  servants,  agents  and  employees  of  the  ultimate' 
purchaser  thereof  from  said  dealer  would  be  work- 
ing on  and  about  loads  carried  or  pulled  by  cables 
supported  by  means  of  said  swivel  on  the  derrick  or 
device  to  which  such  swivel  might  be  attached ;  that 
defendants  then  further  knew  [3]  and  had  notice 
that  said  swivel  would  be  used  by  the  ultimate  pur-' 
chaser  thereof  from  said  dealer  and  by  the  servants; 
agents  and  employees  of  such  purchaser,  without 
being  tested  for  its  tensile  strength  by  such  pur- 
chaser or  the  servants,  agents  or  employees  of  such 
purchaser;  that  defendants  then  further  knew  and 
had  notice  that  said  swivel,  when  used  for  the  pur- 
pose for  which  it  was  intended  to  be  used,  and  for 
which  purpose  it  was  used  at  all  times  herein  men- 
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Ooaedy  would  be  iminently  and  inherently  danger- 
ous if  not  profierly  manuf aetnred  and  if  any  defects 
existed  tiierein;  and  defendants  then  further  knew 
and  had  notiee  that  the  ultimate  purchaser  of  said 
swivel  fPMn  said  dealer,  as  aforesaid,  and  the  aerr- 
ants.  agents  and  employees  of  soch  pnrehaser  wonld 
rely  <m  defendants  to  proj>erly  mannfaetnre  said 
swivel  and  to  inspect  and  test  the  ssane:  that  de- 
fendants then  farther  knew  and  had  notice  that  if 
said  «wivel  was  not  properly  mannfactnred  and  if 
any  defects  existed  therein  said  swivel  would  be  apt 
to  break  while  being  used  for  the  purpose  for  which 
the  same  ^las  intaided  to  be  used,  and  that  as  a 
proximate  result  of  such  breaking  any  cable,  appli- 
anee  or  load  sapported  or  carried  by  such  swivel 
would  be  caused  to  fall  and  be  precipitated  down- 
ward and  eaoae  injury  to  any  person  or  to  any 
servant,  agent  or  employee  of  said  purchaser  who 
might  be  in  prctximity  to  or  working  on,  about  or 
Mow  the  derrick  or  device  to  which  said  swivel  was 
attached. 

That  at  the  time  said  defendants  delivered  said 
•wivel  to  said  dealer,  as  aforesaid,  and  at  the  time 
said  dealer  delivered  the  same  to  said  Eldo  Lum- 
her  Company,  as  aforesaid-  the  same  was  in  a  defec- 
tive c4Midition  in  that  there  existed  flaws  in  the  metal 
tibereof  and  8aid  swivel  did  not  fKissess  the  tensile 
stren^h  required  to  withstand  the  strain  to  which 
the  same  would  be  subjected  when  used  for  the 
purpose  for  which  said  swivel  was  manufactured  by 
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defendants,  and  for  which  it  was  intended  to  be 
used,  as  aforesaid;  that  said  [4]  defendants  oare- 
lessly  and  negligently  manufactured  said  swivel  and 
negligently  failed  in  the  manufacture  thereof  to  use 
flawless  material  therein  and  to  properly  forge  and 
weld  the  same,  and  that  defendants  carelessly  and 
negligently  failed  to  ])roperly  inspect  and  test  said 
swivel  for  defects  and  tensile  strength,  and  that 
said  defective  condition  of  said  swivel  was  j)roxi- 
mately  caused  and  existed  solely  by  reason  of  the 
said  carelessness  and  negligence  of  defendants  in 
manufacturing,  inspecting  and  testing  the  said 
swivel  as  hereinabove  alleged,  and  that  as  a  proxi- 
mate result  of  said  carelessness  and  negligence  of 
said  defendants  said  swivel  was  inherently  dangerous 
and  unsuitable  and  unsafe  for  the  purpose  for  which 
the  same  was  intended  to  be  used,  as  aforesaid,  and 
for  which  purpose  defendants  knew  and  had  notice 
the  same  was  intended  to  be  used, 

VIII. 

That  said  defective  condition  of  said  swivel  here- 
inabove refeiTed  to  was  latent  and  was  not  knowTi 
and  could  not  be  known  by  said  Eldo  Lumber  Tom- 
pany  and  its  servants,  agents  or  employees  in  the 
exercise  of  ordinary  care,  and  that  at  the  time  said 
swivel  was  sold  and  delivered  by  said  dealer  herein- 
above referred  to  to  said  Eldo  Lumber  Company,  as 
aforesaid,  and  at  the  time  said  swivel  was  used  by 
said  Eldo  Lumber  Company,  as  hereinafter  alleged, 
said  Eldo  Lumber  Company  and  the  servants, 
agents  and  employees  thereof,  including  plaintitf, 
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relied  on  the  fact  that  said  swivel  was  properly 
manufactured,  inspected  and  tested  by  defendants, 
and  that  said  swivel  was  free  from  defects  and 
suitable  for  the  purpose  for  which  the  same  was  in- 
tended to  be  used,  as  aforesaid. 

IX. 

That  at  all  times  herein  mentioned  plaintiff  was 
a  servant,  agent  and  employee  of  the  said  El  do 
Lumber  Company  herein  referred  to,  and  was  en- 
gaged in  the  course  and  scope  of  his  employment  in 
working  on  and  about  the  place  where  said  logging 
and  lumbering  operations  [5]  were  being  conducted 
by  said  Eldo  Lumber  Company,  as  aforesaid. 

X. 

That  on  or  about  the  12th  day  of  August,  1946, 
and  at  the  place  of  its  said  logging  and  liunbering 
operations  hereinabove  referred  to,  and  in  reliance 
on  the  fact  that  said  swivel  was  properly  manu- 
factured, inspected  and  tested  by  defendants,  and 
that  said  swivel  was  free  from  defects  and  suitable 
for  the  purpose  for  which  the  same  was  intended  to 
be  used,  as  aforesaid,  the  said  Eldo  Lumber  Com- 
pany, in  the  course  of  its  said  logging  and  lumbering 
operations,  commenced  using  said  swivel  in  con- 
junction with  a  certain  derrick  utilized  in  lifting 
and  loading  timber  logs  on  to  trucks;  that  on  or 
about  said  date,  and  while  said  swivel  was  being 
used  in  a  proper  manner  by  said  Eldo  Lumber  Com- 
pany for  the  purpose  for  which  said  swivel  was  in- 
tended to  be  used,  as  aforesaid,  and  while  said  der- 
rick was  engaged  in  lifting  a   certain  timber  log 
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by  means  of  a  cable  supported  by  said  swivel  said 
swivel  ])urst  asunder  and  broke;  that  by  reason  of 
the  bursting  asunder  and  breaking  of  said  swivel, 
as  aforesaid,  the  cable  and  other  appliances  sup- 
ported thereby  were  precipitated  downward  onto  the 
ground ;  that  said  swi\'el  so  burst  asunder  and  broke 
and  said  cable  and  appliances  supported  thereby 
were  precipitated  downward  solely  by  reason  of  said 
defective  condition  of  said  swivel,  which  was  caused 
as  the  proximate  result  of  the  carelessness  and  neg- 
ligence of  defendants,  as  hereinabove  alleged;  that 
at  the  time  said  swivel  so  burst  asunder  and  broke, 
and  at  the  time  said  cable  and  appliances  supported 
thereby  were  precipitated  dow^nward,  plaintiff  was 
working  in  proximity  to  said  derrick  to  which  said 
swivel  had  been  attached,  and  that  upon  the  said 
cable  and  appliances  supported  by  said  swivel  being 
precipitated  downward,  as  aforesaid,  plaintiff,  as  a 
proximate  result  thereof  and  of  the  bursting  asun- 
der and  breaking  of  said  swivel,  as  aforesaid,  was 
caused  to  be  struck  by  said  cable  and  appliances 
supported  by  said  swivel,  and  as  a  j^roximate  result 
thereof  was  caused  to  and  did  sustain  the  following- 
injuries:  [6] 

Severe  fractures  of  the  bone  structure  of  the 
skull;  concussion  of  the  brain  resulting  in  se- 
vere injury  to  the  tissue,  cells  and  nerve  cen- 
ters thereof ;  lacerations  on  and  about  the  head ; 
severe  shock  to  the  physical  and  nervous 
system ; 

and  as  a  i)roximate  result  of  said  injuries  sustained 
as  aforesaid,  plaintiff  was  rendered  unconscious  for 
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a  long  period  of  time  and  was  caused  to  be  hospital- 
ized, was  required  to  submit  to  various  surgical  pro- 
cedures, was  caused  to  endure  pain  and  suffering, 
and  was  caused  to  be  wholly  disabled,  and  that  as 
a  further  proximate  result  of  said  injuries  sustained 
as  aforesaid,  the  memory  of  plaintiff  has  become 
impaired,  his  eyesight  and  sense  of  smell  have  be- 
.  come  affected,  his  powers  of  thought,  concentration 
and  reaction  to  mental  impulses  are  diminished,  he 
has  become  subject  to  headaches  and  dizzy  spells,  his 
nervous  system  has  become  upset,  and  his  ability  to 
withstand  the  stress  and  strain  of  ordinary  every- 
day activity  is  grievously  impaired;  that  plaintiff 
is  informed  and  believes  and  on  that  ground  alleges 
that  the  said  results  of  said  injuries  are  permanent 
in  character  and  that  he  will  be  affected  thereby 
during  the  balance  of  his  life. 

XI. 

That  as  a  proximate  result  of  said  carelessness 
and  negligence  of  said  defendants  in  causing  plain- 
tiff to  sustain  and  suffer  said  injuries,  as  herein- 
above alleged,  plaintiff  has  sustained  general  dam- 
ages in  the  sum  of  $50,000.00. 

XII.  • 

That  as  a  proximate  result  of  said  carelessness 
and  negligence  of  said  defendants  in  causing  plain- 
tiff to  sustain  and  suffer  said  injuries,  as  herein- 
above alleged,  plaintiff  was  necessarily  obliged  to 
and  did  procure  hospitalization,  ambulance  hire, 
X-rays,  and  the  services  of  nurses,  physicians  and 
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surgeons  in  the  treatment  of  said  injuries,  and  that 
the  following-  liabilities  were  incurred  therefor: 

Hospitalization  and  X-rays $],0(i3.81 

Ambulance  hire 50.16 

Nurses    999.00 

Physicians  and  surgeons 629.25 

Total  $2,742.22 

and  that  each  of  said  amounts  hereinabove  set  forth 
is  the  reasonable  value  of  the  respective  items  rep- 
resented thereby;  that  plaintiff  is  informed  and 
believes  and  on  that  ground  alleges  that  he  will  be 
required  to  procure  further  medical  care  in  the 
treatment  of  his  said  injuries,  and  that  liability  be 
incurred  therefor  in  an  amount  not  now  known, 
and  plaintiif  prays  leave  of  Court  to  amend  this 
complaint  by  insertion  of  such  amount  when  the 
same  is  ascertained. 

XIII. 

That  on  the  said  12th  day  of  August,  1946,  said 
plaintiff  was  of  the  age  of  25  years,  and  at  said 
time  and  prior  thereto  he  was  in  perfect  health  and 
able-bodied,  and  was  regularly  employed  and  ca- 
pable of  earning  and  in  receipt  of  earnings  from 
his  said  employment  in  the  sum  of  approximately 
$10.00  per  day:  that  by  reason  of  said  injuries  sus- 
tained as  aforesaid,  said  plaintiff  has  ever  since 
said  date  been  wholly  disabled  from  engaging  in  the 
employment  in  which  he  was  engaged  on  said  date, 
or  any  like  employment,  and  that  with  the  excep- 
tion of  a  three-week  period  during  which  light  work 
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was  attempted  by  plaintiff,  plaintiff  has  been  wholly 
disabled  from  engaging  in  any  employment  what- 
ever to  the  date  hereof,  and  that  by  reason  thereof 
has  been  deprived  of  earnings  to  date  in  the  sum  of 
$2,090.00 ;  that  plaintiff  is  informed  and  believes  and 
on  that  ground  alleges  that  as  a  proximate  result  of 
said  injuries  sustained  as  aforesaid,  his  capacity 
for  engaging  in  employment  and  ability  to  earn 
money  in  the  future  will  be  permanently  impaired. 

Wherefore,  plaintiff  prays  for  judgment  against 
defendants  in  the  sum  of  $54,832.22,  for  costs  of  suit 
herein  incurred,  and  for  such  other  and  further 
relief  as  to  the  Court  may  seem  meet  and  proper. 

(Verification.) 

ARCHIBALD  D.  McDOUGALL, 

Attorney  for  Plaintiff.  [8] 

[Endorsed] :     Filed  Apr.  18,  1947.  [9] 


[Title  of  Superior  Court  and  Cause.] 

ORDER  DIRECTING  SERVICE  OF  SUM- 
MONS ON  FOREIGN  CORPORATION  IN 
MANNER  PRESCRIBED  BY  SECTION  406 
(a)  OF  THE  CIVIL  CODE 

It  appearing  to  the  satisfaction  of  the  Court  that 
due  diligence  and  diligent  search  has  been  made  on 
behalf  of  plaintiff  above  named  to  find  and  locate  in 
the  State  of  California  the  officers  or  agents  of  the 
above-named  defendant.  Young  Iron  Works,  occu- 
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pying  the  status  set  forth  in  Section  406(a)  of  the 
Civil  Code,  but  that  none  of  the  said  officers  or 
agents  can  be  found  in  this  state ;  and  it  further  ap- 
pearing- to  the  satisfaction  of  the  Court  that  said 
defendant,  Young  Iron  Works,  has  not  designated 
an  agent  in  California  upon  whom  process  may  be 
served;  and  it  further  appearing  to  the  satisfac- 
tion of  the  Court  that  said  defendant,  Young  Iron 
Works,  is  a  foreign  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Washington;  and  it  further  appearing  to  the  satis- 
faction of  the  Court  that  service  of  process  in  the 
above-entitled  action  should  be  made  on  said  de- 
fendant, Young  Iron  Works,  in  the  manner  pro- 
vided by  Section  406  (a)  [10]  of  the  Civil  Code  of 
California;  and  other  good  cause  appearing  there- 
for; 

It  Is  Hereby  Ordered  that  service  of  summons  in 
the  above-entitled  action  on  the  above-named  de- 
fendant, Young  Iron  Works,  be  made  as  provided 
by  Section  406(a)  of  the  Civil  Code  of  California. 

Dated  this  29th  day  of  May,  1947. 

PETER  J.  SHIELDS, 

Judge  of  the  Superior  Court. 

[Endorsed] :     Filed  May  29,  1947.  [11] 
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[Title  of  Superior  Court  and  Cause.] 

AFFIDAVIT  FOR  ORDER  DIRECTING  SERV- 
ICE OF  PROCESS  ON  FOREIGN  CORPO- 
RATION UNDER  SECTION  406(a)  OF 
THE  CIVIL  CODE 

State  of  California, 
County  of  Sacramento — ss. 

Lloyd  G.  Buchler,  being  first  duly  sworn,  deposes 
and  says : 

That  he  is  one  of  the  attorneys  of  record  for  the 
above-named  plaintiff;  that  he  is  familiar  with  all 
of  the  facts 'in  this  action;  and  that  he  makes  this 
affidavit  for  and  on  behalf  of  said  plaintiff  for  the 
purpose  of  showing  diligent  search  in  this  state  for 
agents  or  officers  of  the  above-named  defendant, 
Young  Iron  Works,  upon  whom  service  of  process 
can  be  made  in  this  action; 

That  affiant  is  informed  and  believes  and  on  that 
ground  avers  that  at  all  times  mentioned  in  plain- 
tiff's complaint  herein  the  above-named  defendant. 
Young  Iron  Works,  was  and  is  now  a  foreign  cor- 
poration organized  and  existing  under  the  laws  of 
the  State  of  Washington,  and  that  said  defendant, 
Young  Iron  Works,  was  [12]  at  all  of  said  times 
mentioned  in  plaintiff's  complaint  and  is  now  doing 
business  within  the  State  of  California ; 

That  immediately  following  the  filing  of  the  com- 
plaint in  this  action  on  April  18,  1947,  affiant  caused 
inquiry  to  be  made  of  the  Secretary  of  State  of  the 
State  of  California  to  determine  whether  or  not  any 
person  had  been  designated  by  said  Young  Iron 
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Works  under  the  provisions  of  Section  405  of  the 
Civil  Code  as  its  agent  in  California  upon  whom 
l)rocess  directed  to  said  Young  Iron  Works  might 
be  served,  but  that  affiant  is  informed  and  believes 
and  on  that  ground  avers  that  no  -such  agent  has 
been  so  designated  by  said  Young  Iron  Works  in 
this  state;  that  thereupon  affiant  contacted  Thomas 
H.  Lynn,  Assistant  Sales  Manager  of  Weaver  Trac- 
tor Company,  located  at  Nineteenth  and  "T" 
Streets,  Sacramento,  California,  and  was  advised 
that  said  Weaver  Tractor  Company  was  the  exclu- 
sive dealer  and  agent  for  the  sale  of  products  of 
said  Young  Iron  Works  in  the  territory  comprising 
Sacramento,  El  Dorado,  Amador  and  Yolo  Coun- 
ties in  the  State  of  California,  but  that  said  Weaver 
Tractor  Company  was  not  authorized  to  accept  serv- 
ice of  process  for  or  on  behalf  of  said  Young  Iron 
Works;  that  affiant  was  further  informed  by  the 
said  Thomas  H.  Lynn  that  neither  the  president 
or  other  head  of  said  Young  Iron  Works,  or  a 
vice-president,  a  secretary,  an  assistant  secretary, 
or  any  other  officer  or  general  manager  of  said 
Young  Iron  Works  resided  or  was  located  in 
the  State  of  California,  and  that  none  of  such  offi- 
cers could  be  found  within  this  state;  that  affiant 
was  further  informed  by  the  said  Thomas  H.  Lynn 
that  the  only  representatives  of  said  Young  Iron 
Works  calling  upon  the  said  Weaver  Tractor  Com- 
pany in  the  normal  course  of  business  were  salesmen 
or  sales  agents,  and  that  none  of  said  salesmen  or 
sales  agents  were  officers  or  persons  authorized  to 
accept  service  of  process  on  behalf  of  said  Young 
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Iron  Works  in  this  state;  that  affiant  was  further 
informed  by  [13]  the  said  Thomas  H.  Lynn  there 
was   a   possibility   further  information  concerning 
the  matter  of  whether  any  officers  or  agents  of  said 
Young  Iron  Works  authorized  to  accept  service  of 
process  could  be  found  in  this  state  could  be  ob- 
tained by  contacting  Barnett  Company,  located  in 
San  Francisco,  California,  which  said  Barnett  Com- 
pany was  reputed  to  be  a  distributing  agent  of  said 
Young  Iron  Works  in  this  state;  that  thereafter 
affiant  caused  the  said  Barnett  Company  to  be  con- 
tacted in  San  Francisco,   California,  but  was  ad- 
vised that  said  Barnett  Company  no  longer  repre- 
sented or  acted  on  behalf  of  said  Young  Iron  Works 
in  California,  but  that  a  certain  firm  known  as  the 
Lumbermen's    Supply    Company,    located    in    San 
Francisco,  California,  were  now  acting  as  the  sales 
representative  and  distributing  agent  of  said  de- 
fendant, Young  Iron  Works,  in  the  State  of  Cali- 
fornia;  that  thereupon  affiant   contacted   the   said 
Lumbermen's  Supply  Company,  whose  office  is  lo- 
cated on  Main  Street  in  San  Francisco,  California, 
and  was  informed  by  one  George  D.  Oliver,  Jr., 
bearing  an  official  capacity  with  said  Lumbermen's 
Supply  Company,  that  his  firm  represented  the  said 
defendant,  Young  Iron  Works,  in  California  as  a 
mauTifacturing  agent  and  dealer  in  the  vicinity  of 
San  Francisco,  but  that  said  Lumbermen's  Supply 
Company  was  not  authorized  to  accept  service  of 
process  on  behalf  of  said  Young  Iron  Works;  that 
affiant  was  likewise  informed  by  the  said  George  D. 
Oliver,  Jr.,  of  said  Lumbermen's  Supply  Company, 
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that  there  was  no  officer  or  agent  of  said  Young 
Iron  Works  located  in  California  upon  whom  serv- 
ice of  i^rocess  directed  to  said  corj)oration  could 
be  made; 

That  notwithstanding  his  search  therefor,  affiant 
has  not  been  able  to  find  any  of  the  officers  or 
agents  set  forth  in  Section  406(a)  of  the  Civil  Code 
u])()n  vrhom  service  of  process  can  be  made  on  be- 
half of  said  defendant,  Yoimg  Iron  Works,  and 
that  affiant  is  informed  and  believes  and  on  that 
ground  avers  that  there  are  no  such  officers  or 
agents  located  in  this  state.  [14] 

Wherefore,  affiant  prays  that  an  order  be  made 
by  the  above-entitled  Court  finding  that  due  dili- 
gence and  diligent  search  has  been  exercised  in  at- 
tempting to  locate  in  California  any  of  the  officers 
or  agents  referred  to  in  Section  406(a)  of  the 
Civil  Code  upon  whom  service  of  process  can  be 
made  on  behalf  of  said  defendant.  Young  Iron 
Works,  within  the  State  of  California,  and  that 
such  order  direct  that  service  of  summons  be  made 
by  delivery  thereof  to  the  Secretary  of  the  State  of 
California  in  accordance  with  the  provisions  of  said 
Section  406(a)  of  the  Civil  Code. 

LLOYD  G.  BUCKLER. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  May,  1947. 

GLADYS  H.  DENNIS, 
Notary   Public   in  and  for  the   County  of  Sacra- 
mento, State  of  California. 

[Endorsed]  :     Filed  May  29,  1947.  [15] 
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[Title  uf  Superior  Court  and  Cause.] 

AFFIDAVIT  OF  PAUL  J.  ISAACSON 
State  of  Washington, 
County  of  King — ss. 

Comes  Now  Paul  J.  Isaacson  and,  being  first 
duly  sworn,  on  oath  deposes  and  says: 

1.  Affiant  is  the  President  of  Young  Iron  Works, 
a  Washington  corporation,  of  Seattle,  Washington, 
and  inakes  this  affidavit  on  behalf  of  said  corpora- 
tion, but  affiant  does  so  by  way  of  a  special  appear- 
ance only  in  the  above-entitled  proceeding;  that  is, 
under  protest  and  solely  for  the  purpose  of  chal- 
lenging the  service  of  process,  if  any,  claimed  to 
have  been  u])on  said  Young  Iron  Works,  a  corpora- 
tion, and  to  support  any  appropriate  motions  or  ob- 
jections which  may  be  made  to  said  purported  service 
of  process  or  for  the  purpose  of  quashing  the  above- 
entitled  proceeding,  and  for  the  purpose  of  objecting 
to  tlie  jurisdiction  of  the  above-entitled  court  over 
said  corporation  or  any  matter  affecting  the  inter- 
ests of  said  corporation.  This  affidavit  is  further 
made  without  admitting  or  intending  to  admit  by 
im])lication  the  truth  of  any  of  the  allegations  made 
by  the  plaintiff  in  the  above-entitled  action. 

2.  Said  corporation  does  not  do  business  in  the 
State  [16]  of  California  and  never  has  done  business 
there. 

3.  Said  corporation  was  organized  and  exists 
only  under  the  laws  of  the  State  of  Washington. 
Said  corporation  is  engaged  in  manufacturing  in 
Seattle,  Washington,  simple  mechanical  devices  such 
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as  blocks,  toiii^s,  hooks,  swivels,  sockets,  shackles, 
clevises,  and  said  corporation's  only  offices  are  in 
Seattle,  Washington.  Said  corporation's  only  man- 
ufacturing plant  is  ill  Seattle,  Washington.  Said 
corporation's  only  place  of  business  is  in  Seattle, 
Washington.  Said  corporation  has  no  merchandise 
or  stock  of  goods  of  any  kind  or  character  at  any 
place  other  than  in  Seattle,  Washington,  at  its  said 
jdant  and  place  of  business. 

4.  In  California  said  corporation  neither  has 
nor  maintains  any  offices  or  place  of  business,  nor 
has  it  any  employees  or  agents  or  sales  organization 
or  representatives  of  any  kind  or  character  for  any 
purpose  whatsoever. 

5.  Said  corporation's  products  are  manufactured 
only  in  Seattle,  Washington,  are  sold  only  from 
Seattle,  Washington,  and  shipped  only  from  Seat- 
tle, Washington.  Said  corporation  has  no  stock  of 
goods  or  parts  in  California  nor  on  consignment  nor 
in  storage  there. 

6.  All  sales  of  said  corporation's  products  are 
made  in  Seattle,  Washington.  Any  sales  made  to 
California  customers  are  made  in  interstate  com- 
merce. Said  corporation  has  one  salesman  who 
visits  prospective  customers  in  various  western 
states  approximately  twice  a  year  to  solicit  orders. 
He  resides  in  Seattle,  Washington.  He  does  not 
take  up  any  residence  in  California,  nor  has  he  ever 
established  any  office  or  place  of  business  in  Cali- 
fornia. All  orders  for  said  corporation's  products 
are  submitted  to  said  Seattle  office  and  all  sales  are 
made  from  Seattle. 
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7.  Customers  in  California  for  said  corporation's 
products  include  dealers  who  handle  mining,  quarry- 
ing, logging  and  [17]  marine  equipment. 

8.  This  corporation  has  no  contracts  or  agree- 
ments with  dealers,  distributors,  factory  represent- 
atives or  any  other  agencies  whatsoever  for  the  han- 
dling or  sale  of  said  corporation's  products  in  Cali- 
fornia, or  for  the  representation  of  said  corpora- 
tion in  California,  or  for  any  other  purpose  w^hatso- 
ever.  No  California  customer  for  the  corporation's 
products  and  no  California  dealer  or  merchant  han- 
dliiig  the  types  of  devices  manufactured  by  the  cor- 
poration is  affiliated  with  or  a  subsidiary  of  said 
corporation  in  any  way.  Said  corporation  has  no 
financial  or  other  interest  in  any  business,  merchant 
or  dealer  in  California  who  may  buy,  use  or  sell 
products  manufactured  by  the  corporation,  nor  are 
there  any  such  persons,  firms  or  corporations  hav- 
ing any  interest  in  said  corporation. 

9.  Such  dealers  in  California  who  handle  tools 
or  devices  used  by  the  mining,  quarrying,  logging 
or  marine  industries  and  who  purchase  products 
of  said  corporation  for  their  business  ordinarily  do 
so  pursuant  to  orders  sent  in  by  mail  to  the  Seattle 
office  of  the  corporation.  Such  orders  are  accepted 
in  Seattle  and  filled  from  stock  or  manufactured 
at  Seattle. 

10.  All  customers  of  said  corporation,  including 
any  dealers  or  other  users  of  said  ])roducts  who  are 
in  California  place  their  oi'ders  with  this  corpora- 
tion and  buy  direct  for  their  own  accounts.  The 
corporation  has  no  interest  in  the  goods  shipped  to 
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said  customers  and  tlie  only  goods  shipped  into  Cali- 
fornia by  this  corporation  have  been  sold  by  the 
corporation  to  its  customers. 

11.  The  devices  manufactured  by  the  corpora- 
tion are  simple  metal  or  mechanical  parts  or  forms 
of  devices,  readily  installed  and  adapted  by  purchas- 
ers to  their  own  needs.  No  installation  or  engi- 
neering- service  is  required  for  either  the  use  or  sale 
of  the  products  and  the  corporation  furnishes  no  en- 
gineers, [18]  installers  or  mechanics  of  any  kind. 

12.  No  maintenance  or  servicing  of  products  by 
the  factory  is  required  in  order  to  make  or  complete 
sales  and  the  corporation  has  no  mechanics,  main- 
tenance, or  other  people  in  California  or  elsewhere.' 

13.  No  stock  of  replacement  parts  is  needed  in 
California  and  no  stock  of  parts  for  the  products 
of  the  corporation  are  maintained  in  California  or 
elsewhere. 

14.  The  corporation  neither  maintains  nor  par- 
ticipates in  any  exhibits,  displays  or  demonstrations 
of  its  products  in  California. 

15.  Such  customers  in  California  who  may  have' 
bought  the  products  of  the  corporation  and  may  re- 
sell the  same  in  the  course  of  their  own  businesses 
do  so  entirely  for  their  own  accounts.  The  corpora- 
tion has  no  interest  in  said  resales  nor  in  the  collec- 
tion of  the  proceeds  of  such  sales.  No  one  in  Cali- 
fornia makes  any  sales  or  transactions  for  the  ac- 
count of  the  corporation  or  in  which  the  corpora- 
tion has  any  interest. 
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16.  The  corporation  does  not  maintain  bank  or 
other  accounts  in  any  form  in  the  State  of  Cali- 
fornia. 

PAUL  J.  ISAACSON. 

Subscribed  and  Sworn  to  before  me  this  23d 
day  of  June,  1947. 

[Seal]  EDWARD  DUFF  MURRAY, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.  [19] 


[Title  of  Superior  Court  and  Cause.] 

PETITION  FOR  REMOVAL  OF  CAUSE  TO 
THE  UNITED  STATES  DISTRICT  COURT 

To  the  Honorable  the  Superior  Court  of  the  State 
of  California  in  and  for  the  County  of  Sacra- 
mento : 

The  petition  of  Young  Iron  Works,  a  corpora- 
tion, the  defendant  in  the  above  entitled  action, 
respectfully  shows: 

That  said  action  was  brought  and  is  pending  in 
the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Sacramento. 

That  the  time  within  which  said  defendant  is 
required  to  plead  or  answer  to  the  complaint  of  the 
plaintiff  on  file  in  said  action  under  the  laws  of 
the  State  of  California  and  the  rules  of  said  court 
has  not  expired. 

That  said  defendant  has  appeared  specially  and 
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not  otberwise  in  said  action  by  way  of  a  motion 
to  qnash  service  of  summons  and  said  defendant 
reserves  such  special  appearance  and  all  rights 
imder  said  motion  to  quash. 

That  said  action  is  an  action  for  damages  to  wit: 
an  action  by  the  plaintiff  to  recover  the  sum  of 
$54,832.22  from  the  defendant,  Young  Iron  Works, 
a  corporation;  that  said  claim  is  based  on  the  fol- 
lowing allegations:  that  plaintiff  was  injured  on 
or  about  the  22nd  day  of  July,  1946,  while  employed 
by  the  Eldo  [20]  Lumber  Company  and  while  en- 
gaged in  certain  logging  operations  as  the  result 
of  the  alleged  breaking  of  a  swivel  which  plaintiff 
alleges  was  negligently  and  carelessly  manufactured 
by  this  defendant  and  which  was  inherently  danger- 
ous due  to  latent  flaws  and  defects  therein;  refer- 
ence is  hereby  made  to  the  complaint  on  file  herein 
for  further  particulars  and  by  such  i'eference 
incorporated  herein  as  though  fully  set  forth 
herein. 

That  said  action  is  one  over  which  the  District 
Court  of  the  United  States  has  jurisdiction  under 
the  provisions  of  Section  24,  as  amended,  of  the 
Judicial  Code  of  the  United  States.  •''• 

That  said  action  is  between  citizens  of  different 
states. 

That  said  plaintiff  was  at  the  time  of  the  com- 
mencement of  said  action,  and  ever  since  has  been, 
and  is  now,  a  citizen,  resident  and  inhabitant  of 
the  County  of  Sacramento,  State  of  California,  and 
of  the  Northern  District  of  California,  Northern 
Division  of  the  United  States  District  Court. 
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That  the  defendant,  Young  Iron  Works,  a  corpo- 
ration, was  at  the  time  of  the  commencement  of 
this  action,  and  ever  since  has  been,  and  is  now, 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Washington,  and 
a  citizen,  subject,  resident  and  inhabitant  of  the 
said  State  of  Washington,  and  was  not  at  said 
time  and  is  not  now  a  resident,  citizen,  subject  or 
inhabitant  of  the  State  of  California. 

That  the  defendant.  Young  Iron  Works,  a  corpo- 
ration, is  the  only  necessary  and  i^roper  party  de- 
fendant for  a  complete  determination  of  the  subject 
matter  of  said  action;  that  the  defendants  sued 
herein  under  fictitious  names  are  non-existent  and 
have  no  interest  in  said  action;  that  no  relief  can 
be  granted  against  the  defendants  sued  under  fic- 
titious names. 

That  no  prior  application  has  been  made  to  any 
court  or  Judge  for  the  order  applied  for  in  this 
petition. 

That  petitioner  desires  to  remove  said  action  be- 
fore any  [21]  further  proceedings  are  taken  therein 
to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Northern  Division, 
said  court  being  the  court  to  be  held  in  the  district 
and  divison  where  this  action  is  pendng,  and  your 
petitioner  offers  and  files  herein  a  bond  with  good 
and  sufficient  security  for  its  entering  and  filing 
in  said  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Northern  Division, 
within  thirty  days  from  the  date  of  filing  this  peti-j 
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tion,  a  certified  copy  of  the  recoi-d  in  this  action 
and  paying  all  costs  that  may  be  awarded  by  said 
District  Court,  if  said  District  Court  should  hold 
that  said  action  was  wrongfully  and  improperly 
removed  thereto. 

Wherefore,  your  petitioner  prays  that  this  hon- 
orable Court  to  proceed  no  further  herein  except 
to  accept  this  petition  and  surety  bond,  and  make 
an  order  staying  further  proceedings  herein,  and 
to  cause  the  record  herein  to  be  removed  to  the 
said  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Northern  Division. 

/s/  GERALD  E.  JOHNSON, 
JOHNSON,  WARE  AND 
DA  VIES, 

Attorneys  for  Defendant, 
Young  Iron  Works,  a  cor- 
poration. 

(Verification) 

[Endorsed] :  Filed  July  1,  194?!  [22] 
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In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  Sacramento 

Dept.  2— No.  75681 

LeROY  COWAN, 

Plaintiff, 
vs. 

YOUNG  IRON  WORKS,  a  corporation,  FIRST 
DOE,  SECOND  DOE  and  THIRD  DOE, 

Defendants. 

ORDER  FOR  REMOVAL  OF  CAUSE  TO 
UNITED  STATES  COURT 

Upon  reading  and  filing  the  petition  of  Young 
Iron  Works,  a  corporation,  the  defendant  in  the 
above  entitled  action,  and  upon  filing  the  bond,  and 
good  and  sufficient  sureties  having  been  offered  by 
said  defendant  in  the  premises,  and  the  same  being 
by  me,  the  Judge  of  said  Superior  Court,  duly 
accepted,  it  is  hereby  ordered  that  no  further  pro- 
ceedings be  had  in  this  cause,  and  the  removal  of 
the  same  to  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  Northern 
Division,  be,  and  the  same  is,  hereby  allowed  and 
ordered,  in  accordance  with  the  aforesaid  petition 
and  the  statute  of  the  United  States  in  such  case 
made  and  provided. 

Dated:   July  1,  1947. 

PETER  J.   SHIELDS, 

Judge  of  the  Superior  Courl 

[Endorsed] :  Filed  July  1,  1947.  [23] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  QUASH 
SERVICE  OF  SUMMONS 

To  LeRoy  Cowan,  the  above  named  plaintiff,  and 
to  his  attorneys  Archibald  D.  McDougall,  and 
Mento  and  Buchler: 

Please  take  notice  that  the  undersigned,  appear- 
ing specially  for  the  purpose  of  this  motion,  will 
move  this  Court,  at  the  Courtroom  of  said  Court, 
United  States  Post  Office  Building,  8th  and  "I" 
Streets,  Sacramento,  California,  on  the  1st  day 
of  September,  1947,  at  3:00  o'clock  in  the  after- 
noon of  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  quashing  the  attempted 
service  of  summons  herein  on  the  Young  Iron 
Works,  a  corporation,  defendant  in  the  above  en- 
titled cause,  on  the  following  grounds: 

1.  That  said  attempted  service  of  summons  upon 
defendant  Young  Iron  Works,  a  corporation,  was 
made  by  plaintiff  on  the  2nd  day  of  June,  1947, 
by  delivering  to  the  Secretary  of  State,  State  of 
California,  a  statement  of  the  address  of  the  above 
named  defendant  Young  Iron  Works,  a  corpora- 
tion, to  wit:  2959  First  Avenue,  South,  Seattle, 
Washington,  together  with  a  copy  of  the  Summons 
and  Complaint  issued  and  filed  in  the  case  of 

Cowan  vs.  Young  Iron  Works,  a  corpora- 
tion, et  al.,  No.  75681,  Department  2,  of  the 
Superior  Court  of  the  State  of  California, 
in  and  for  the  [24]  County  of  Sacramento, 
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with  instructions  to  said  Secretary  of  State  to  give 
notice  to  said  Young  Iron  Works  of  the  process 
served  upon  him  in  said  action,  and  to  forward  a 
copy  of  such  process  to  said  Young  Iron  Works,  \ 
at  said  address  in  accordance  with  the  provisions 
of  Section  406(a)  of  the  Civil  Code  of  California. 

2.  That  the  said  defendant  is  a  corporation  of  j 
the  State  of  Washington,  with  its  principal  place  ' 
of  business  in  Seattle,  State  of  Washington,  and 
was  not  on  the  2nd  day  of  June,  1947,  or  at  any  , 
time  during  the  year  1947,  or  at  any  time  prior  ' 
thereto,  and  is  not  now  a  resident  or  citizen  of  the 
State  of  California,  or  of  the  Northern  District 
of  California,  Northern  Division,  and  was  not  on 
the  2nd  day  of  June,  1947,  or  at  any  other  time 
during  said  year,  or  at  any  time  prior  thereto,  and 
is  not  now,  transacting  or  carrying  on  any  business 
within  the  State  of  California,  or  within  the  North- 
ern District  of  California,  Northern  Division,  as 
defined  by  Section  405  of  the  Civil  Code  of  Cali- 
fornia, and  is  not  now  subject  to  the  jurisdiction 
of  the  above  entitled  Court,  or  to  the  jurisdiction  of 
any  Court,  either  State  or  Federal,  within  the  State 
of  California ;  that  said  defendant  has  not  author- 
ized said  Secretary  of  State,  nor  any  deputy  of 
said  Secretary  of  State,  nor  any  other  person 
within  the  State  of  California,  to  receive  service 
of  process  or  summons  for  or  on  its  behalf,  and 
has  not  waived  service  or  process  herein  by  volun- 
tary appearance  or  otherwise. 

Said  motion  will  be  made  and  based  upon  this 
notice,  upon  affidavit  of  Paul  J.  Isaacson,  a  certi- 
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fied  and  authenticated  copy  of  vvhich  is  on  tile 
herein,  and  a  copy  of  which  was  heretofore,  to  wit, 
on  the  30th  day  of  June,  1947,  served  upon  you; 
upon  the  certificate  of  Frank  M.  Jordan,  Secretary 
of  State,  State  of  California,  dated  the  3rd  day  of 
July,  1947,  a  copy  of  which  is  served  herewith,  and 
upon  all  the  files  and  papers  in  said  cause.  [25] 

GERALD  R.  JOHNSON, 
JOHNSON,  WARE  AND 
DAVIES, 

By  /s/  GERALD  R.  JOHNSON, 

Attorneys  for  defendant.  Young  Iron  Works,  a  cor- 
poration, appearing  specially  and  for  the  pur- 
pose of  this  motion  only. 

In  the  opinion  of  counsel,  the  foregoing  motion 
is  well  taken  and  is  not  interposed  for  the  purpose 
of  delay. 

Dated:  July  28,  1947. 

/s/  GERALD  R.  JOHNSON. 

[Endorsed]:  Filed  July  29,  1947.  [26] 
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[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  LEAVE  TO 
TAKE  DEPOSITIONS 

In  appearing  to  the  satisfaction  of  the  Court  that 
the  above-named  defendant  Young  Iron  Works,  a 
corporation,  has  filed  herein  a  motion  to  quash  serv- 
ice of  summons  on  the  grounds  that  said  defendant  is 
a  foreign  corporation  and  is  not  doing  business 
in  the  State  of  California,  and  it  is  further  appear- 
ing that  plaintiff  is  desirous  of  taking  the  deposi- 
tions of  Thomas  H.  Lynn  and  Albert  S.  Weaver, 
Jr.,  for  the  purpose  of  obtaining  testimony  for 
use '  in  opposition  to  said  motion  and  to  disprove 
certain  of  the  allegations  contained  in  the  affidavit 
filed  herein  on  behalf  of  said  defendant  in  support 
of  said  motion ;  and  good  cause  appearing  therefor : 

It  is  hereby  ordered  that  said  plaintiff  be  and 
he  is  hereby  granted  leave  to  take  the  said  deposi- 
tion of  said  Thomas  H.  Lynn  and  Albert  S.  Weaver, 
Jr.,  upon  oral  examination  for  use  in  connection 
with  the  said  motion  hereinabove  referred  to. 

Dated  this  18th  day  of  August,  1947. 

DAL  M.  LEMMON, 

United  States  District  Court 
Judge. 

[Endorsed] :  Filed  Aug.  18,  1947.  [27] 
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[Title  of  District  Court  and  Cause.] 

OPINION  AND  ORDER 

This  case  was  transferred  to  this  court  ivoni  a 
state  court  upon  diversity  of  citizenship.  Young- 
Iron  Works  has  moved  under  rule  12(b),  Rules  of 
Civil  Procedure,  to  quash  service  of  summons 
upon  it. 

The  supporting  affidavit  states  that  the  defendant 
coi'poration  is  organized  under  the  laws  of  the 
State  of  Washington  and  that  it  is  engaged  in  a 
manufacturing  business  in  that  state.  It  has  no 
stock  of  goods  and  maintains  no  office  or  place  of 
business  in  Califonia.  The  customers  of  the  manu- 
factured products  are  dealers  who  handle  mining, 
quarrying,  logging  and  marine  equipment,  or  other 
users,  all  of  whom  place  their  orders  and  buy  direct 
for  their  own  accounts,  Shipments  are  made  from 
Washington  to  California  to  fill  these  orders.  The 
corporation  has  one  salesman  w^ho  resides  in 
Washington  and  who  visits  prospective  customers 
in  various  western  states  once  or  twice  a  year.  No 
installation,  engineering  or  maintenance  service  is 
performed  by  defendant  in  California.  No  sales  or 
transactions  are  made  in  this  state  for  the  account 
of  the  corporation.  Depositions  were  received  in 
evidence  of  two  officials  of  the  Weaver  Tractor 
Company,  a  California  corporation.  These  deposi- 
tions reveal  that  the  Weaver  concern  [28]  has  the 
exclusive  right  to  handle  defendant's  products  in 
what  is  loosely  referred  to  as  the  "Sacramento 
Valley  area"  and  that  catalogues  are  supplied  by 
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defendant  to  Weaver.  A  representative  of  defend- 
ant visits  Weaver's  place  of  business  in  California 
approximately  once  each  six  months,  and  "checks 
over"  the  Weaver  stock,  "discusses  some  of  the 
features  of  his  line  of  merchandise"  and  occasion- 
ally accompany s  the  Weaver  salesmen  when  they 
call  upon  the  "larger  logging  accounts."  If  a  cus- 
tomer claimed  the  product  defective,  Weaver  would 
send  it  to  defendant.  Defendant's  decision  as  to 
Avhether  a  credit  for  a  claimed  defect  is  to  be 
allowed  is  final. 

Service  may  be  made  upon  a  foreign  corpora- 
tion in  the  manner  prescribed  by  the  law  of  the 
state,  Rule  4(d)  (7)  F.R.C.P.  Whether  defend- 
ant was  doing  business  depends  upon  its  activities 
at  the  time  of  the  service  of  the  summons.  Jameson 
V.  Simonds  Saw  Co.  2  Cal.  App.  582.  They  were 
as  above  outlined. 

The  early  concept  was  that  before  a  foreign  cor- 
poration can  be  subjected  to  the  jurisdiction  of  a 
state,  the  corporation  must  have  consented  to  the 
jurisdiction.  Consent  might  be  implied  by  its  ac- 
tivities. The  "consent  theory"  has  given  away  to 
the  "corporate  presence  theory."  West  Publishing 
Co.  V.  Superior  Court,  20  Cal.  (2d)  720.  The  later 
theory  is  thus  expressed  in  Philadelphia  &  R.  R. 
Co.  V.  McKibbin,  243  U.  S.  264,  "a  foreign  corpo- 
ration is  amenable  to  process  to  enforce  a  personal 
liability,  in  the  absence  of  consent,  only  if  it  is 
doing  business  within  the  state  in  such  manner  and 
to  such  extent  as  to  warrant  the  inference  that  it 
is  present  there."    The  extent  and  nature  of  the 


Young  Iron  Works  33 

corporation's  activities  sufficient  to  ^-onstiliite  pres- 
ence is  often  a  perplexing  x^robleni.  In  attempting 
to  lay  down  a  more  explicit  guide  the  Snprerae 
Court  of  Oklahoma  in  Wills  v.  National  Mineral 
Co.,  55  P  (2d)  449  stated:  [29] 

"Business  is  largely  the  barter,  sale,  or  ex- 
change of  things  of  value,  usually  property. 
'Doing'  business  is  therefore  the  engaging  in 
such  pursuit.  The  doing  of  business  involves 
not  only  the  ownership,  possession,  or  control 
of  property,  but  such  functions  as  dealing  wdth 
others  in  reference  to  the  property,  the  exercise 
of  discretion,  the  making  of  business  decisions, 
the  execution  of  contracts.  It  includes  the 
functions  of  marketing  the  product,  by  ad- 
vertising and  solicitation,  and  of  collecting  for 
the  sold  product.  It  may  conservatively  be  said 
that  wherever  an  important  combination  of 
these  functions  is  being  performed,  business  is 
being  done.  A  corporation  moves  and  acts  only 
in  the  persons  of  its  agents,  be  they  officers  or 
otherwise,  within  the  scope  or  apparent  scope 
of  their  authority.  Therefore,  w^herever  the 
agent  is  performing  important  business  func- 
tions for  the  corporation,  involving  the  exer- 
cise of  discretion,  w^hereunder  contractual  rela- 
tionships are  by  his  efforts  established  between 
the  corporation  and  others  in  that  place,  the 
corporation  is  'present'  and  doing  business." 

The  functions  performed  by  the  defendants '  agent 
is  not  of  such  purport  to  constitute  doing  business. 
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Had  lie  been  in  the  state  simply  for  the  taking  of 
orders,  this  would  not  amount  to  doing  business. 
International  Harvester  Co.  v.  Comm.  of  Kentucky, 
234  U.  S.  579;  Roark  v.  Am.  Distilling  Co.,  97  F. 
(2d)  297;  cases  cited  in  146  A.  L.  R.  at  page  948. 
The  agent  did  not  take  orders.  He  merely  advised 
Weaver  as  to  his  stock  and  defendant 's  product.  On 
the  infrequent  and  irregular  occasions  he  accom- 
panied the  Weaver  salesmen  to  visit  Weaver  cus- 
tomers his  actions  were  a  courtesy  to  Weaver.  His 
principal  had  no  relations  with  those  customers. 
Defendant  was  not  making  sales  to  them  or  other- 
wise dealing  with  them  either  through  its  repre- 
sentatives or  through  Weaver.  Likewise  the  replace- 
ment of  parts  as  performed  by  defendant  is  insuffi- 
cient to  constitute  presence  within  the  state.  The 
replacements  are  made  pursuant  to  the  contractual 
relations  with  Weaver  and  are  of  no  greater  weight 
in  determining  the  issue  than  are  the  original  inter- 
state purchases.  [30] 

We  do  not  have  here  the  undertaking  to  service 
or  keep  in  repair  in  California  the  produce  sold 
which  would  make  the  corporation  amenable  to 
service  of  process  in  that  state.  Milbank  v.  Standard 
Motor  Construction  Co.  132  Cal.  App.  67;  Vilter 
Mfg.  Co.  V.  Rolaff,  110  F.  (2d)  491 ;  State  v.  Dis- 
trict Ct.,  57  P.  (2d)  772;  Gray  Co.  v.  Ward,  145 
S.  W.  (2d)  650;  or  the  plurality  of  transactions, 
"the  combination  of  which  would  constitute  doing 
business"  as  existed  in  Wells  v.  National  Mineral 
Co.  55  P.  (2d)  449  and  Dahl  v.  Collette,  279  N.  W. 
561.  The  situation  here   and  that  in  Carroll  Electric 
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c.  V.  Freed  Eisemanii  Radio  Corp.  50  F  (2d)  993 
and  Thew  Shovel  Co.  v.  Superior  Court,  35  Cal.  App. 
(2d)  183,  cases  upon  which  plaintiff  relies  heavily, 
are  quite  dissimilar.  In  the  Carroll  case  the  contract 
between  the  manufacturer  and  the  distributor  cre- 
ated a  "limited  agency."  "The  distributor  was  not 
an  independent  merchant  dealing  with  the  manu- 
facturer upon  its  own  initiative,  but  conducted  its 
business  in  the  District  of  Columbia  in  conformity 
with  the  stipulations  contained  in  the  contract." 
Here  Weaver  is  an  independent  merchant  and  is  in 
no  wise  under  the  control  or  discretion  of  defendant. 
The  quotation  from  the  Thew  case,  which  affords 
comfort  to  plaintiff,  must  be  read  in  the  light  of 
the  facts  to  which  it  relates.  Often  an  announced 
legal  principle  is  misleading  when  torn  from  its 
moorings.  Generalization,  must  be  valuated  in  the 
light  of  the  circumstances  which  gave  them  expres- 
sion. There  the  manufacturer  reserved  the  right  to 
make  sales  to  customers  of  certain  classes  without 
paying  discounts  or  commissions  to  the  distrib- 
utors, prices  and  conditions  of  sales  were  fixed  by 
the  manufacturer,  title  to  consigned  goods  w^as  re- 
tained by  the  manufacturer  and  contracts  for  the 
resale  and  notes  on  account  of  deferred  payments 
were  assigned  to  and  accepted  by  the  manufacturer, 
installation  service  was  provided  and  other  activi- 
ties performed  by  it. 

Defendant  exercised  no  control  over  Weaver.  [31] 
Weaver  bought  the  products  f.o.b.  Seattle.  Title  to 
the  purchased  goods  passed  to  Weaver  before  they 
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came  into  California.  Defendant  made  no  sales,  and 
neither  owned  nor  possessed  any  of  its  product  in 
that  state.  It  neither  installed  nor  serviced  the  man- 
ufactured articles.  Weaver  was  free  to  sell  as  it 
chose,  unhampered  by  direction  from  defendant. 
Defendant  did  not  make  the  business  decisions, 
market  its  product  there,  solicit  sales  on  its  ac- 
count, execute  contracts  of  sale  or  make  collections. 
The  facts  here  point  no  stronger,  if  as  strong,  to 
doing  business  as  those  found  in  McMillan  Process 
Co.  V.  Brown  33  Cal.  App.  (2d)  279  to  be  inade- 
quate. See  also  Hinchcliffe  Motors  v.  Willys  Over- 
land Motors  30  F.  Supp.  580  and  Davega  Inc.  v. 
Lincoln  Furniture  Mfg.  Co.  29  F.  (2d)  164. 

I  hold  that  the  facts  disclose  that  defendant  did 
not  engage  in  the  regular  continued  and  sustained 
course  of  business  in  California  necessary  to  con- 
stitute doing  business  there.  Rather,  its  activities 
were  casual  or  occasional.  Mueller  Brass  Co.  v. 
Alexander  Milburn  Co.  152  F.  (2d)  142. 

It  is  ordered  that  the  service  of  summons  upon 
the  defendant  be  and  it  is  quashed. 

Dated:  January  28,  1948. 

DAL  M.  LEMMON, 

United  State  District  Judge. 

[Endorsed] :     Filed  Jan.  28,  1948. 

Entered  in  Civil  Docket  Jan.  29,  1948.  [32] 
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United  States  District  Court  for  the  Northern 
District  of  California,  Northern  Division 

No.  5870 

LeROY  COWAN, 

Plaintiff, 

vs. 

YOUNG  IRON  WORKS,  a  corporation, 

Defendant. 

DISMISSAL  OF  ACTION  AS  TO  DEFEND- 
ANTS FIRST  DOE,  SECOND  DOE  AND 
THIRD  DOE 

To  the  Clerk  of  the  Above  Entitled  Court: 

The  above  entitled  action  is  hereby  dismissed  with- 
out prejudice  as  to  the  defendants  sued  herein  under 
the  fictitious  names  of  First  Doe,  Second  Doe  and 
Third  Doe. 

ARCHIBALD  D.  McDOUGALL, 
Attorney  for  Plaintiff. 

[Endorsed].     Filed  March  19,  1948.  [33] 
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CIVIL  DOCKET 


8/18/47— 
8/19/47— 


Date  Filings — Proceedings 

7/28/47 —  1     Filed  record  on  removal  (Clerk's  fees — Defend- 
ant, $15.00) 
Complaint 
7/29/47 —  2     Filed    notice    of    motion    to    quash    service    of 
summons 
Filed  order  granting  leave  to  take  depositions 
Filed  praecipe 
Issued  subpoena 

Filed  order  allowing  use  of  subp,  etc 
Filed  notice  of  time  &  place  of  taking  deposi- 
tions 
Filed   depositions   of    A.    S.    Weaver,    Jr.    and 

T.  H.  Lynn 
Ord  mo.  to  quash  service  of  summons  contd  Oct.  6 
Filed  notice  of  filing  depositions 
Ord    mo.    to    quash    service    of    summons    eon. 

Oct  13 
Ord  contd  Nov.  17 — notified  attys 
Filed  memo  of  auth's.  in  opposition  to  motion 

to  quash  service  of  summons 
Hearing;   ord  briefs   filed   in    10-10   days,    mo. 

to  quash  then  to  be  submitted 
Filed  reply  brief  of  deft  Young  Iron  Works 
Filed  pltf's  closing  memo  in  opposition  to  mo 

to  quash 
Ord  mo  to  quash  service  of  summons  submitted 
Filed  opinion  and  order 

Ord  mo  to  quash  service  of  summons  granted 
Entered  opinion  &  order,  Vol  13  #99 
-13     Filed    notice    of    order    quashing    service    of 
summons 
3/19/48 — 14     Filed   dismissal    as   to   defts   First,    Second    & 
Third  Does 

15  Filed    notice    of    appeal    to    CCA    from    order 

quashing   service   of   summons — notified   deft, 
(Clerk's  fee— Plaintiff,  $5.00) 

16  Filed  bond  on  appeal 

-17     Filed  stip  for  designation  of  record  on  appeal] 
-18     Filed  stip  &  order  for  transmission  of  origins 

depositions,  etc. 


9/  9/47—  7 

9/10/47— 

9/16/47—  8 
10/  6/47— 

10/16/47— 
11/15/47—  9 


11/17/47— 

11/28/47- 
12/20/47- 

12/31/47- 

1/28/48- 

1/29/48- 
2/  6/48- 


-10 
-11 


-12 


3/30/48- 
3/31/48- 
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[Title  of  District  Court  and  Cause.] 

NOTICE   OF  APPEAL  TO   CIRCUIT   COURT 
OF  APPEALS 

Notice  is  hereby  given  that  LeRoy  Cowan,  the 
above-named  plaintiff,  hereby  appeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  that  certain  order  made  on  January  28, 
1948  and  entered  on  January  29,  1948,  in  the  above 
entitled  action,  wherein  it  was  ordered  that  the 
service  of  summons  in  the  above  action  upon  the 
above  named  defendant  Young  Iron  Works,  a  cor^ 
poration,  be  quashed. 

ARCHIBALD  D.  McDOUGALL, 
Attorney  for  Appellate, 

LeRoy  Cowan. 
[Endorsed] :     Filed  March  19,  1948.  [35] 


[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL  FOR  COSTS 
Know  All  Men  by  These  Presents:  That  the 
undersigned.  Standard  Accident  Insurance  Com- 
pany, a  corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  Michigan,  and  duly 
authorized  to  transact  and  do  a  general  surety  busi- 
ness in  the  State  of  California,  is  held  and  firmly 
bound  unto  the  above  named  defendant.  Young  Inm 
Works,  a  corporation,  in  the  full  and  just  sum  of 
Two  Hundred  Fifty  and  No/100  ($250.00)  Dollars, 
to  the  payment  of  which  smn,  well  and  truly  to  be 
made,  the  said  Standard  Accident  Insurance  Com- 
pany, a  corporation,  binds  itself,  its  successors  and 
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assigns,    jointly    and    severally,    firmly    by    these 
j^resents. 

Whereas,  lately  at  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, Northern  Division,  in  a  suit  pending  in  said 
Court,  between  the  above  named  plaintiff,  LeRoy 
Cowan,  and  above  named  defendant,  Yoimg  Iron 
Works,  a  corporation,  a  certain  order  was  made  and 
entered  in  said  Court  [36]  on  or  a])out  January  29, 
1948,  quashing  service  of  summons  in  the  above 
action  on  said  defendant;  and 

Whereas,  said  above  named  plaintiff  LeRoy 
Cowan,  has  filed  a  notice  of  appeal  herein,  appealing 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  from  said  order  for  the  purpose 
of  reversing  the  same. 

Now,  Therefore,  the  condition  of  this  obligation 
is  such  that  if  the  said  above  named  plaintiff,  LeRoy 
Cowan,  shall  x>ay  all  costs  if  the  said  appeal  is  dis- 
missed or  the  said  order  affirmed,  or  such  costs  as 
the  appellate  court  may  award  if  the  said  order 
appealed  from  is  modified,  then  this  obligation  shall 
be  null  and  void,  otherwise  it  shall  remain  in  full 
force  and  effect.  In  Witness  Whereof,  the  said 
undersigned  surety  has  caused  these  presents  to  be 
executed  and  its  official  seal  attached  by  its  duly 
authorized  Attorney-in-Fact  at  Sacramento,  Cali- 
fornia, the  18th  day  of  March,  1948. 

[Seal]  STANDARD  ACCIDENT 

INSURANCE  COMPANY. 
By  /s/  S.  M.  SWANSON, 

Attorney-in-Fact. 

Premium  on  this  Bond  $10.00. 


_^lM 


Young  Iron  Works  41 

State  of  California, 
County  of  Sacramento — ss. 

On  this  18th  day  of  March  in  the  year  One  'Jhoii- 
sand  Nine  Hundred  and  Forty-eight  before  nie, 
Helen  S.  Bailey,  a  Notaiy  Public  in  and  for  the 
said  County  of  Sacramento,  residing  therein,  duly 
commissioned  and  sworn,  personally  appeared  S.  M. 
Swanson,  known  to  me  t(j  be  the  Attorney-in-fact 
of  the  Standard  Accident  Insurance  Co.,  the  Corpo- 
ration that  executed  the  within  instrument,  and 
known  to  me  to  be  the  person  who  executed  the  said 
instrument  on  behalf  of  the  Corporation  therein 
named  and  acknowledged  to  me  that  such  Corpora- 
tion executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  af&xed  my  official  seal  in  the  County  of  Sacra- 
mento the  day  and  year  in  this  certificate  first  above 
written. 

/s/  HELEX  S.  BAILEY, 
Notary  Public  in  and  for  the  County  of  Sacramento, 
State  of  California. 
My  commission  expires  October  13,  1948. 
[Endorsed] :  Filed  March  19,  1918.    [37] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  DESIGNATION  OF  CON- 
TENTS OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  Above  Entitled  Court : 

It  is  hereby  stipulated  by  and  between  the  above 
named  plaintiff,  LeRoy  Cowan,  and  the  above  named 
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defendant,  Young  Iron  Works,  a  corporation,  the 
parties  to  the  appeal  taken  herein  by  said  plaintiff, 
that  the  following  parts  of  the  record,  proceedings 
and  evidence  in  the  above  entitled  action  are  hereby 
designated  to  be  included  in  the  record  on  appeal 
herein,  and  that  when  so  included,  the  same  shall 
constitute  a  complete  record  for  use  on  said  appeal, 
to  wit: 

1.  The  following  documents  removed  from  the 
Superior  Court  of  the  State  of  California,  in  and 
for  the  County  of  Sacramento,  and  filed  in  the  above 
entitled  action  on  January  28,  1947: 

(a)  Complaint. 

(b)  Order  directing  service  of  summons  on  for- 
eign corporation  in  manner  prescribed  by 
Section  406(a)  of  the  California  Civil  Code. 

(c)  Affidavit  for  order  directing  service  of  process 
on  foreign  corporation  under  Section  406(a) 
of  the  California  Civil  Code. 

(d)  Affidavit  of  Paul  J.  Isaacson,  which  is  at- 
tached to  a  certain  document  removed  from 
said  Superior  Court  and  entitled  ''Notice  of 
Special  Appearance  and  Motion  to  Quash 
Summons  and  Service  Thereof." 

(e)  Petition  for  removal  of  cause  to  United  States 
District  Court. 

(f)  Order  for  removal  of  cause  to  United  States 
Court. 

2.  The  following  documents  and  records  origi- 
nally filed  in  the  above  entitled  Court  following  the 
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removal  of  tlie  above  action   from   said   Superior 
Court. 

(a)  Notice  of  inotioii  to  quash  service  of  sum- 
mons. 

(b)  Order  granting  leave  to  take  depositions. 

(c)  Depositions  (and  exhibits  attached  thereto) 
of  Albert  S.  Weaver,  Jr.,  and  Thomas  H. 
Lynn. 

(d)  Opinion  and  order  filed  on  January  28,  1948. 

(e)  Dismissal  of  action  as  to  defendants  First 
Doe,  Second  Doe  and  Third  Doe. 

(f)  A  list  of  entries  in  the  "Civil  Docket." 

(g)  Notice  of  appeal  with  date  of  filing  thereon, 
(h)  Bond  on  appeal. 

(i)   This  stipulation  of  the  parties  for  designation 

of  contents  of  record  on  appeal, 
(j)   Stipulation   and   order  for   transmission   of 

original  depositions  of  Albert  S.  Weaver,  Jr. 

and  Thomas  H.  Lynn  to  Appellate  Court  as 

part  of  record  on  appeal. 

ARCHIBALD  D.  McDOUGALL, 

Attorney  for  Plaintiff, 
LeRoy  Cowan. 

JOHNSON,  WARE  &  DA  VIES, 
By  EDMUND  DA  VIES, 

Attorneys  specially  appearing  for  defendant  Young 
Iron  Works,  a  corporation. 

[Endorsed]:  Filed  March  30,  1948.    [40] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  FOR  TRANS- 
MISSION OF  ORIGINAL  DEPOSITIONS 
OF  ALBERT  S.  WEAVER,  JR.,  AND 
THOMAS  H.  LYNN,  TO  APPELLATE 
COURT  AS  PART  OF  RECORD  ON 
APPEAL 

It  is  hereby  stipulated  that  the  original  deposi- 
tions of  Albert  S.  Weaver,  Jr.,  and  Thomas  H.  Lynn 
on  file  in  the  above-entitled  action  may  be  sent  by 
the  Clerk  of  the  above-entitled  Court  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  as  part  of 
the  record  on  appeal  herein,  in  lieu  of  a  copy 
thereof,  and  that  upon  completion  of  the  printed 
record  in  accordance  with  Rule  19  of  Rules  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  vsaid  original  depositions  may  be  re- 
turned to  the  above-entitled  Court. 

ARCHIBALD  D.  McDOUGALL, 
Attorney  for  Plaintiff. 

JOHNSON,  WARE  &  DA  VIES. 
By  EDMUND  DA  VIES, 

Attorneys  for  Defendant,  Young  Iron  Works,  a 
Corporation,  Appearing  Specially.  [41] 

•.1       ,  Order 

Pursuant  to  the  foregoing  stipulation,  it  is  hereby 
ordered  that  the  original  depositions  referred  to  in 
the  foregoing  stipulation  may  be  sent  by  the  Clerk 
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of  the  above-entitled  Court  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  as  i)art  of  the  record 
on  appeal  herein  in  lieu  of  a  copy  thereof,  and  that 
said  de])Ositions  shall  be  returned  to  the  above- 
entitled  Court  upon  completion  of  the  printing-  of 
said  record  on  said  appeal. 

DAL  M.  LEMMON, 

Judge  of  the  District  Court. 

[Endorsed] :     Filed  Mar.  31,  1948.  [42] 


CERTIFICATE  OF  CLERK,  U.  S,  DISTRICT 
COURT,  TO  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages, 
numbered  1  to  42,  inclusive,  contain  a  full,  true  and 
correct  transcript  of  certain  records,  and  proceed- 
ings in  the  case  of  LeRoy  Cov^an  vs.  Young  Iron 
Works,  a  corporation.  No.  5870,  as  the  same  no^v 
remain  on  tile  and  of  record  in  this  office ;  said  tran- 
script having  been  prepared  pursuant  to  and  in  ac- 
cordance with  the  Stipulation  for  Designation  of 
Contents  of  Record  on  Appeal,  copy  of  v/hich  is 
embodied  herein. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  Record  on  Appeal  is  the 
sum  of  Four  and  70/100  ($4.70),  and  that  the  same 
has  been  paid  to  me  by  the  attorney  for  the  appel- 
lant herein. 
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In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  the  official  seal  of  said  District  Court,  this 
20th  day  of  April,  A.D.  1948. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 
By  /s/  F.  M.  LAMPERT, 

Deputy  Clerk.  [43] 


United    States    District    Court    for   the    Northern 
District  of  California,  Northern  Division 

No.  5870 

LeROY  COWAN, 

Plaintiff, 
vs. 

YOUNG  IRON  WORKS,  a  Corporation,  FIRST 
DOE,  SECOND  DOE  and  THIRD  DOE, 

Defendants. 

Wednesday,  August  27,  1947 

Depositions  of  Albert  S.  Weaver,  Jr.,  and  Thomas 
H.  Lynn,  witnesses  produced  on  behalf  of  plain- 
tiff, taken  before  Elma  A.  Pipher,  a  Notary 
Public  in  and  for  the  County  of  Sacramento, 
State  of  California. 

Appearances : 

For  the  Plaintiff:  Archibald  D.  McDougall,  Esq., 
California  State  Life  Building,  Sacramento,  Cali- 
fornia; Lloyd  G.  Buchler,  Esq.,  Capital  National 
Bank  Building,  Sacramento,  California. 
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Counsel  Specially  Appearing  for  Defendant 
Young  Iron  Works :  Johnson,  Ware  &  Davies,  by 
Edmund  Davies,  Esq.,  California  State  Life  Build- 
ing, Sacramento,  California.  [1*] 

NOTICE  OF  TIME  AND  PLACE  OF  TAKING 
DEPOSITIONS 

To  the  Above-Named  Defendant,  Young  Iron 
Works,  a  corporation,  and  to  its  attorneys, 
Gerald  R.  Johnson,  and  Johnson,  Ware  and 
Davies : 

You  and  each  of  you  will  please  take  notice 
that  LeRoy  Cowan,  the  plaintiff  in  the  above- 
entitled  action,  will  take  the  depositions  of  Thomas 
H.  Lynn,  Sacramento,  California,  and  Albert  S. 
Weaver,  Jr.,  Sacramento,  California,  before  Elma 
A.  Pipher,  a  Notary  Public  in  and  for  the  County 
of  Sacramento,  State  of  California,  at  Room  710, 
California  State  Life  Building,  Sacramento,  Cali- 
fornia, on  the  27th  day  of  August,  1947,  at  the  hour 
of  10:00  o'clock  a.m.,  and  that  said  depositions  will 
be  taken  for  the  purpose  of  obtaining  testimony  for 
use  in  opposition  to  the  motion  filed  herein  by  said 
defendant  for  an  order  to  quash  service  of  sum- 
mons herein. 

You  are  hereby  further  notified  that  said  wit- 
nesses, Thomas  H.  Lynn,  and  Albert  S.  Weaver,  Jr., 
will  be  required  to  bring  and  produce  at  the  time 
and  place  of  the  taking  of  the  said  deposition  all 
of  the  records,  statements  of  account,  agreements, 


*  Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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contracts,  and  other  documents  in  the  possession  of 
Weaver  Tractor  Company,  located  at  19th  and  "T" 
Streets,  Sacramento,  California,  showing  the  ar- 
rangement under  which  said  Weaver  Tractor  Com- 
pany handles  the  distribution  and  sale  of  articles 
manufactured  by  said  defendant  Young  Iron 
Works,  the  [2]  volume  of  business  done  in  connec- 
tion therewith,  and  the  relationship  existing  be- 
tween said  Weaver  Tractor  Company  and  said  de- 
fendant Young  Iron  Works,  together  with  a  copy 
of  all  catalogues  furnished  said  Weaver  Tractor 
Company  by  said  Young  Iron  Works,  setting  forth 
the  various  kinds  of  mechanical  appliances  manu- 
factured by  said  Young  Iron  Works,  and  sold  to  the 
public  generally. 

Dated  this  19th  day  of  August,  1947. 

/s/  ARCHIBALD  D.  McDOUGALL, 

Attorney  for  Plaintiff, 
LeRoy  Cowan. 

Affidavit  of  Service 

State  of  California, 
County  of  Sacramento — ss. 

Harold  T.  King,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  and  was  at  the  time  of  the  service  of 
the  papers  herein ,  referred  to,  a  citizen  of  the 
United  States,  over  the  age  of  eighteen  years,  and 
not  a  party  to  the  within-entitled  action;  that  on 
the  19th  day  of  August,   1947,  he   [3]   personally 
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served  a  cojjy  of  the  foregoing  Notice  of  Time  and 
Place  of  Taking  Depositions  on  Edmund  Davies,  at- 
torney for  the  above-named  defendants,  by  deliver- 
ing to  and  leaving  with  the  said  Edmund  Davies,  at 
his  office  in  Suite  1100,  California  State  Life  Build- 
ing, a  copy  of  the  said  notice. 

HAROLD  T.  KING. 

Subscribed  and  sAvorn  to  before  me  this  I9th  da^ 
of  August,  1947. 

LLOYD  BUCHLER, 
Notary  Public  in  and  for  the   County  of  Sacra- 
mento, State  of  California.  [4] 

[Title  of  District  Court  and  Cause.] 

State  of  California, 
County  of  Sacramento — ss. 

I,  Elma  A.  Pi])her,  hereby  certify  that  I  am  an 
official  phonographic  reporter  of  the  Superior  Coui*t 
of  the  State,  of  California,  in  and  for  the  County  of 
Sacramento^  and  a  competent  phonographic  writer;- 
that  I  am  a  Notary  Public  in  and  for  the  County 
of  Sacramento,  State  of  California,  and  that  I  am 
not  related  to  nor  connected  with  any  of  the  par- 
ties to  the  above-entitled  action  nor  their  counsel, 
and  am  not  in  any  manner  interested  in  the  event 
of  said  action. 

That  pursuant  to  written  notice  to  take  deposi- 
tion, subpoena  and  affidavit  of  service  in  support 
thereof,  filed  with  the  United  States  District  Court 
for  the  Northern  District  of  California,  Northern 
Division,  a  copy  of  which  is  hereto  attached  and 
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made  a  part  of  this  certificate,  upon  this  Wednes- 
day, the  twenty-seventh  day  of  August,  1947,  at  the 
hour  of  10:00  o'ck)ck  in  the  morning  of  said  day, 
at  Room  710,  California  State  Life  Building,  Sacra- 
mento, California,  personally  appeared  before  me 
Albert  S.  Weaver,  Jr.,  and  Thomas  H.  Lynn,  wit- 
nesses produced  and  whose  depositions  w^ere  noticed 
to  be  taken  on  behalf  of  plaintiff  in  the  above-enti- 
tled action ;  also  appeared  Archibald  D.  McDougall, 
Esq.,  and  Lloyd  G.  Buchler,  [5]  Esq.,  counsel  on 
behalf  of  plaintiff;  also  appeared  Edmund  Da  vies, 
Esq.,  of  counsel  specially  appearing  for  defendant 
Young  Iron  Works  in  said  action. 

Pursuant  to  said  written  notice,  a  copy  of  which 
is  hereto  annexed  and  made  a  part  of  this  certifi- 
cate, the  said  witnesses,  Albert  S.  Weaver,  Jr.,  and 
Thomas  H.  Lynn,  were  by  me  first  duly  and  regu- 
larly sworn  to  testify  the  truth,  the  whole  truth  and 
nothing  but  the  truth  in  the  matter  of  their  said 
depositions,  and  the  taking  thereof  then  proceeded, 
upon  direct  examination,  conducted  by  Archibald 
D.  McDougall,  Esq.,  of  counsel  on  behalf  of  said 
plaintiff,  and  cross-examination  conducted  by  Ed- 
mund Davies,  Esq.,  of  counsel  specially  appearing 
for  defendant  Young  Iron  Works. 

That  said  depositions,  including  all  questions  pro- 
pounded to  and  answers  given  by  said  witnesses,  all 
objections  of  counsel  in  respect  of  questions  pro- 
pounded, all  motions  of  counsel  in  respect  of  testi- 
mony given,  and  all  matters  incident  to  the  taking  of 
said  depositions  were  by  me  taken  down  in  phono- 
graphic writing,  and  I  thereafter  caused  my  said 
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phonographic  writing  to  be  transcribed  into  long- 
hand typewriting  for  submission  to  the  said  wit- 
nesses for  their  perusal,  correction  and  signature. 
That  said  transcrii)tion  is  a  true  and  correct  rec- 
ord, and  is  in  the  words  and  figures  following,  to 
wit : 

Mr.  Davies:  Before  the  witness  is  sworn,  Mrs. 
Pipher,  I  would  like  to  say  for  the  record  that  we 
are  appearing  specially  for  the  Young  Iron  Works, 
who  have  filed  a  motion  to  quash  service  with  sum- 
mons. That  special  appearance  is  being  made  now, 
and  we  reserve  at  this  time  and  throughout  the  tak- 
ing of  Mr.  Weaver's  deposition  as  well  as  that  of 
Mr.  Lynn.  I  also  want  to  state  for  the  purpose  of 
the  record  that  we  are  appearing  specially  in  this 
matter,  pursuant  to  notice  of  the  taking  of  the 
depositions  of  Mr.  Weaver  and  Mr.  Lynn,  which 
notice  was  [6]  made  pursuant  to  an  order  of  the 
Federal  Court  permitting  the  taking  of  the  deposi- 
tions in  connection  only  with  the  motion  that  I 
have  just  referred  to. 


Testimony  of 

ALBERT  S.  WEAVER,  JR. 
witness    produced    on    behalf    of   plaintiff    herein; 
sworn. 

Direct  Examination 

By  Archibald  D.  McDougall,  Esq.,  of  counsel  on  be- 
half of  plaintiff: 

Q.     Your  name  in  full  is  Albert  S.  Weaver,  Jr., 
is  it  not?  A.     Yes. 

Q.    Where  do  you  reside,  Mr.  Weaver? 
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A.     1445  Forty-fifth  Street,  Sacramento. 

Q.     What  is  your  business? 

A.     Tractor  dealer. 

Q.  Are  you  connected  with  Weaver  Tractor 
Company  ?  A.     Yes. 

Q.     Is  Weaver  Tractor  Company  a  corporation? 

A.     Yes. 
.  Q.     And  what  is  your  official  capacity! 

A.     President. 

Q.  And  as  president  are  you  personally  familiar 
with  the  various  ramifications  of  the  business  of  the 
Weaver  Tractor  Company?  A.     Fairly  so. 

Q.  And  where  is  the  place  of  business  of  Weaver 
Tractor  Company?  A.     1900  T  Street. 

Q.  How  long  has  it  been  in  business  at  that 
address?  A.     About  six — about  seven  years. 

Q.  Does  the  Weaver  Tractor  Company  have  any- 
thing to  do  with  products  manufactured  by  Young 
Iron  Works'?  A.     We  sell  them. 

Q.  Young  Iron  Works  is  a  corporation  located 
in  the  State  of  Washington,  is  it  not  ? 

A.     We  believe  so.  [7] 

Q.  I  mean  there  is  nothing  to  the  contrary  as  far 
as  you  Icnow  in  respect  to 

A.  (Interposing) :  It  is  the  State  of  Washing- 
ton.  I  believe  it  is  a  corporation. 

Q.     You  know  it  is  in  Washington? 

A.     Yes. 

Q.  Seattle  is  their  place  of  business,  is  that 
correct  ?  A.     Yes. 
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Q.  What  does  Weaver  Tractor  Company  do 
with  respect  t(»  tlir  liandling  of  Young  Iron  Works 
products  ? 

Mr.  Davies:  I  object  to  any  questions  relating  to 
what  disposition  Weavei'  Tractor  Company  does 
with  the  products  that  you.  allege  to  be  that  of 
Young-  Iron  Works.  This  dis])osition  is  being  taken 
for  the  ]>urpose  of  showing  the  nature  of  the  busi- 
n(^ss  relationship  between  Weaver  Tractor  Com- 
pany and  Young  Iron  Works. 

Mr.  McDougall:     Is  that  all  ? 

Mr.  Davies:     That  is  all. 

Mr.  McDougall :  Would  you  read  the  question  to 
the  witness,  please,  Mrs.  Pipher? 

(The  question  was  read  by  the  I'eporter.) 

A.  (By  the  Witness) :  We  maintain  a  stock  of 
them,  of  their  products.  As  sales  are  made  or  the 
stock  is  depleted  we  issue  purchase  orders  from 
time  to  time,  and  they  are  then  shipped  to  us.  We 
display  them  and  sell  them  to  the  trade. 

Q.  (By  Mr.  McDougall)  :  In  other  words,  it  is 
true,  is  it  not,  that  Weaver  Tractor  Company  han- 
dles products  manufactured  by  Young  Iron  Works  ? 

A.     Yes. 

Q.  And  generally  s^Deaking,  what  type  of  prod- 
ucts are  they"? 

A.  Our  end  of  it  is  logging  rigging.  They  have 
other  products,  I  believe. 

Q.  Now,  when  you  say  your  end  of  it  is  logging 
and  rigging,  by  that  do  you  mean  that  3^our  firm 
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handles   meclianical   appliances    [8]    pertaining   to 
logging  and  rigging,  such  as  swivel  bolts,  and  vari- 
ous other  commodities  of  that  kind? 

A.     Yes. 

Q.  Now,  how  long  has  Weaver  Tractor  Com- 
pany been  handling  products  manufactured  by 
Young  Iron  Works  f 

A.     In  a  fairly  large  way  since  1945. 

Q.  And  prior  to  that  time  to  your  personal 
knowledge  was  there  any  other  firm  in  Sacramento 
handling  their  products?  A.     Yes. 

Q.     What  firm  was  it? 

A.     Capital  Tractor. 

Q.  And  were  they  handling  Young  Iron  Works 
products  as  far  as  you  know  along  the  same  lines 
as  you  now  are  handling  them? 

A.     I  believe  so. 

Q.  Under  the  same  arrangement  as  you  now 
dispose  of  them,  is  that  right?  A.     Yes,  sir. 

Mr.  Davies:     That  is,  if  you  know. 

Mr.  McDougall:  I  am  merely  asking  of  your 
own  knowledge. 

Witness :  Oh,  I  do  not  know  what  their  deal  was 
with  Young,  but  I  presume  it  was  the  same  as  ours. 

Q.  (By  Mr.  McDouj^all)  :  Now,  can  you  tell 
me,  Mr.  Weaver,  how  it  came  about  that  Weaver 
Tractor  Company  commenced  handling  the  products 
manufactured  by  Young  Iron  Works? 

A.  There  is  a  logging  congress  which  has  a 
meeting  of  all  the  loggers  and  suppliers.  That  takes 
place  once  a  year.  One  of  our  men  was  up  there,  saw 
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the  Younj^  display,  and  entered  into  negotiations  so 

that  we  handled  their  account. 

Q.  Now,  do  you  personally  happen  to  be  fa- 
miliar with  the  arrangement  under  which  you  han- 
dle their  account  in  California  f 

A.     Yes,  I  think  so. 

Q.     Will  you  tell  me  what  it  is? 

A.  We  have  what  we  call  an  exclusive  arrange- 
ment for  the  Sacramento  trade  area,  which  they 
market  through  no  people  other  [9]  than  ours.  We 
buy  it  from  them,  sell  it  to  the  trade,  and  that  is 
about  it.  There  is  a  rather  complicated  discount 
procedure,  and  I  don't  know  what  the  exact  dis- 
counts are  at  the  present  time. 

Q.  Now,  you  mention  an  exclusive,  or  rather  an 
arrangement  for  the  exclusive  handling  of  their 
products  in  the  Sacramento  area.  What  do  you 
mean  by  that,  Mr.  Weaver? 

A.  That  if  a  competitor  or  a  user  of  their  prod- 
ucts that  lived  in  this  trade  area,  which  is  roughly 
the  Sacramento  Valley,  sent  an  order  in  to  Young 
Iron  Works,  it  w^ould  be  referred  to  us  to  be  filled. 

Q.  By  that  you  mean  that  the  only  concern  in 
the  Sacramento  area,  which  comprises,  we  will  say, 
the  Sacramento  Valley,  from  whom  officially  in  this 
area  could  be  purchased  Young  Iron  Works  prod- 
ucts would  be  the  Weaver  Tractor  Company? 

A.  The  Sacramento  Valley  is  too  large  an  area, 
but  otherwise  it  is  correct. 

Q.  Can  you  give  me  a  little  more  restricted  defi- 
nition of  the  area,  that  is  by  counties?  Do  you  hap- 
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pen  to  know  offhand  what  connties  you  think  this 

exclusive  arrangement  is  over? 

A.  It  is  pretty  loose.  I  think  this  will  illustrate 
your  point:  When  this  started,  Stockton  was  pre- 
sumed to  be  part  of  the  Sacramento  trade  area. 
Some  places  they  asked  us  if  we  objected  to  their 
appointing  a  dealer  in  Stockton.  We  said  no,  we 
couldn't  handle  it  that  far  to  the  south,  and  probably 
around  the  Grass  Valley  area,  which  at  the  present 
time  is  the  northern  boundary. 

Q.     Well,  how  far  north  would  you  go? 

A.     About  Grass  Valley. 

Q.  That  would  be  generally  speaking  the  Ne- 
vada County,  Sacramento  County,  Yolo  County 

A.     Yes,  Eldorado,  Amador. 

Q.     Eldorado  and  Amador  Counties? 

A.     Yuba.  [10] 

Q.  And  within  that  particular  area  then  it  is 
true,  is  it  not,  Mr.  Weaver,  that  the  only  concern 
that  is  handling  Young  Iron  Works  products  is 
the  Weaver  Tractor  Company,  of  which  you  are 
president  ? 

A.     Yes,  as  far  as  its  logging  hardware,  yes,  yes. 

Q.  And  if  any  consumer  desires  to  purchase  any 
of  the  Young  Iron  Works  products,  that  is  neces- 
sary, under  your  arrangement  with  the  Young  Iron 
Works,  for  the  consumer  to  purchase  the  product 
from  your  firm  ?        A.     Weaver  Tractor  Company. 

Mr.  Davies:  We  object  to  the  question  on  the 
grounds  it  is  calling  for  an  answer  that  has  to  do 
with  the  relationship  dealings  between  the  Weaver 
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Tractor  Company  and  Young  Iron  Works,  and  that 

is  not  the  question  involved. 

Mr.  MeDouii-all :  Would  you  read  the  question, 
Mrs.  Pipher? 

(The  question  was  read  by  the  reporter.) 

A.  (By  the  Witness) :  No.  He  can  go  to  other 
dealers,  Stockton,  Grass  Valley,  Redding. 

Q.  (By  Mr.  McDougall) :  I  am  referring  to 
purchasing  in  the  area  over  which  you  have  the  ex- 
clusive agency.  A.     Yes. 

Q.  In  other  words,  your  answer  would  be  yes 
to  my  previous  question'? 

A.     If  he  buys  it  here. 

Q.  That  is  what  I  am  getting  at.  And  that  was 
the  understanding  that  you  had  with  Young  Iron 
Works  when  you  started  handling  their  products  in 
this  area'?  A.     Yes. 

Q.  And  has  that  arrangement  been  in  existence 
since  the  year  1945  when  you  started  handling  their 
products'?  A.     Yes,  sir. 

Q.  Do  you  happen  to  have  any  correspondence 
or  memoranda  or  agreement  with  reference  to  your 
arrangement,  Mr.  Weaver*?  A.     Yes. 

Q.     May  I  see  what  you  have  in  that  regard  *? 

A.  (Presenting  Letter  to  Mr.  McDougall)  : 
That  is  the  orio-inal  letter  [11]  from  Grady. 

Q.  And  to  identify  Mr.  Grady,  he  is  connected 
with  Weaver  Tractor  Company  *? 

A.     He  is  our  logging  salesman,  yes. 

Q.  Now,  have  you  other  correspondence  beside 
this*? 
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A.     (Presenting  letter  to  Mr.  McDongall.) 
Q.     Now,  you  have  shown  me,  Mr.   Weaver,   a 
letter  dated  January  18,  1945,  addressed  by  Weaver 
Tractor  Company  to  Young  Iron  Works,  Seattle, 
Washington.   Is  this  the  office  copy?  A.     Yes. 

Q.     Of  that  letter?  A.     Yes. 

Q.  And  the  original  was  deposited  in  the  mail 
and  sent  to  Young  Iron  Works'?  A.     Yes. 

Mr.  McDougall :  We  offer  this  letter  in  evidence 
and  ask  to  have  the  same  marked  as  Plaintiff's  Ex- 
hibit 1  in  connection  with  this  deposition. 

Mr.  Davies:  We  object  to  the  offer  upon  the 
ground  the  proper  foundation  has  not  been  laid. 

(The  paper  to  which  reference  last  is  made 
was  marked  Plaintiff's  Exhibit  1  and  is  hereto 
attached  and  made  a  part  of  this  deposition.) 
Q.     (By  Mr.  McDougall)  :     Does  this  letter  come 
from  the  files  of  Weaver  Tractor  Company  ? 
A.     Yes. 

Q.     And  did  you  procure  it  from  the  files? 
A.     Yes,  our  office. 

Q.     Of  the  Weaver  Tractor  Company? 
A.     I  did,  yes. 

Mr.  McDougall:  It  will  probably  expedite  the 
matter  if  I  read  these  as  we  proceed.  Letter  dated 
January  18,  1945,  addressed  to  Young  Iron  Works, 
Seattle,  Washington : 

"Gentlemen:  During  my  recent  trip  to  the 
Logging  Congress,  I  called  upon  the  Interstate 
Tractor  Co.  in  Portland,  Oregon,  and  was  very 
much  impressed  by  your  line  of  logging  blocks, 
butt  hooks,  clevises  and  so  forth. 
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"We  carry  a  rather  extensive  line  of  lo^i^- 
ging-  supplies  in  Sacramento  and  service  the 
pine  area  in  this  region,  and  in  the  past  have 
enjoyed  a  very  nice  business  in  this  area.  How- 
ever, I  [12]  believe  we  could  improve  our  po- 
sition materially  with  your  line. 

"Will  you  please  let  us  know  if  you  are  in  the 
position  to  service  us.  If  such  is  the  case,  with- 
out any  further  correspondence  from  us,  will 
you  send  us  150  of  your  catalogues  so  that  we 
can  incorporate  them  in  a  loose  leaf  catalogue 
that  we  will  put  out  for  distribution  to  the  log- 
ging industry  throughout  this  area. 

"Yours  very  truly.  Weaver  Tractor  Com- 
pany, Frank  B.  Grady." 

Q.  (By  Mr.  McDougall) :  Now,  Mr.  Weaver, 
who  is  Frank  B.  Grady? 

A.     He  is  our  logging  salesman. 

Q.  And  at  the  time  this  letter  was  written  on 
January  18,  1945,  was  he  connected  with  Weaver 
Tractor  Company  f 

A.     In  that  capacity,  yes. 

Q.     As  a  logging  salesman?  A.     Yes. 

Q,  And  he  is  the  gentleman  that  wrote  this  let- 
ter, is  that  correct? 

Mr.  Da  vies:  We  will  make  the  same  objection 
upon  the  ground  that  the  proper  foundation  has  not 
been  laid. 

Q.  (By  Mr.  McDougall)  :  Now,  you  have  pro- 
duced, Mr.  Weaver,  a  letter  from  Young  Iron 
Works,  dated  January  24,  1945,  addressed  to  Mr. 
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Frank    B.    Grady,    Weaver    Tractor    Co.,    1900    T 
Street,  Sacramento,  California.   Was  that  letter  re- 
ceived ])\'  Weaver  Tractor  Company'? 
A.    Yes. 

Q.     And  that  is  the  original  of  the  letter,  is  it? 
A.     Yes. 

Q.  And  that  letter  was  obtained  by  yon  from 
your  files,  that  is  Weaver  Tractor  Company  files, 
for  the  purpose  of  having  same  produced  at  this 
deposition,  was  it  not?  A.     Yes. 

Mr.  McDougall :  We  offer  this  letter  in  evidence 
and  desire  to  have  the  same  marked  as  Plaintiff's 
Exhibit  next  in  order. 

Mr.  Davies:  We  make  the  objection  that  the 
proper  foundation  has  not  been  laid. 

(The  paper  to  which  reference  last  is  made 

was  marked  Plaintiff's  Exhibit  2,  and  is  hereto 

attached  and  made  a  part  of  this  deposition.) 

Mr.    McDougall:     The   letter   reads    as   follows: 

This    is    on    the    [13]    letterhead    of   Young    Iron 

Works,  dated  January  24,  1945,  addressed  to  Mr. 

Frank    B.    Grady,    Weaver    Tractor    Co.,    1900    T 

Street,  Sacramento,  California: 

"Dear  j^lr.  Grady:  We  wish  to  thank  you 
very  kindly  for  your  letter  of  January  eight- 
eenth and  contents  noted.  We  are  only  sorry 
that  the  writer  did  not  have  the  opportunity 
to  make  your  acquamtance  at  Seaside,  Oregon. 
However,  we  are  glad  that  you  stopped  at  the 
Interstate  in  Portland  and  saw  the  job  that  they 
are  doing  for  us  in  Oregon. 
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"We  wish  to  advise  you  that  we  are  very 
iTincli  interested  in  having  you  as  our  rei3re- 
sentative  in  your  territory  for  our  line  of 
blocks,  tools  and  mans^anese  hooks.  Under  sepa- 
I'ate  cover  we  are  sending  you  one  of  our  new 
catalogues.  We  also  wish  to  advise  that  in  the 
next  few  days  we  will  have  our  new  circular  out 
on  our  line  of  new  manganese  butt  hooks  and 
choker  hooks,  as  well  as  butt  rigging. 

"You  ask  in  your  letter  if  we  are  in  a  posi- 
tion to  take  care  of  you,  and  we  wish  to  advise 
you  that  we  are.  You  wall  note  that  the  cata- 
logue we  are  sending  you  is  bound,  and  as  you 
mentioned  that  you  wanted  catalogues  for  a 
loose  leaf  binder,  please  let  us  know  if  you 
want  us  to  send  you  150  more  of  these. 

"Also  enclosed  herewith  is  one  of  our  dis- 
count sheets  for  distributors.  Its  prices  are 
f.o.b.  Seattle. 

"For  your  information  we  wish  to  advise 
you  that  we  have  had  a  tentative  arrangement 
with  the  Capitol  Tractor  and  Equipment  Com- 
pany, but  we  are  canceling  them  out  as  of 
today. 

"The  writer  will  be  anxious  to  call  on  you 
the  first  time  he  gets  do\Mi  in  your  territory. 

"Thanking  you  very  kindly,  we  wish  to  re- 
main very  truly  yours,  Young  Iron  Works." 
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Signed  in  ink,  "Paul  Isaacson,"  and  then  signed 
in  type,  "Paul  Isaacson,  President." 

Q.  (By  Mr.  McDougall) :  Now,  Mr.  Weaver, 
you  have  also  shown  me  a  [14]  letter  dated  Janu- 
ary 30,  1945,  addressed  to  Young  Iron  Works  and 
signed,  "A.  S.  Weaver,  Jr." 

A.     That  is  correct. 

Q.     Is  that  letter  written  by  you  personally? 

A.     No.  It  is  written  by  Grady  and  signed  by  me. 

Q.  You  wrote  this  letter  at  the  time  it  was  sent 
out,  I  take  it?  A.    Yes. 

Q.  In  other  words,  it  was  signed  by  you  after 
you  read  it?  A.     Yes. 

Q.  So  that  you  have  personal  knowledge  of  this 
particular  letter?  A.     Yes. 

Mr.  McDougall :  We  offer  this  letter  in  evidence 
as  Plaintiff's  Exhibit  next  in  order. 

Mr.  Davies:  We  object  to  the  admission  of  this 
letter  upon  the  ground  that  the  proper  foundation 
has  not  been  laid. 

(The  paper  to  which  reference  last  is  made 
was  marked  Plaintiff's  Exhibit  3,  and  is  hereto 
attached  and  made  a  part  of  this  deposition.) 

Mr.  McDougall:  A  letter  dated  Sacramento  5, 
California,  January  30,  1945. 

"Young    Iron    Works,    2959    First    Avenue 

South" 

it  is  abbreviated 
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"Seattle,  Washington.  Attention:  Mr.  Paul 
Isaacson,  (lentlenien:  We  wish  to  thank  you 
for  your  letter  of  January  twenty-fourth,  ap- 
pointing- us  representative  of  your  line  in  this 
territory,  and  assure  you  that  we  will  do  every- 
thing possible  to  make  our  relationship  very 
happy  and  profitable.  We  would  appreciate  it 
if  you  would  send  us  four  additional  copies  of 
your  very  well  gotten  up  catalogue.  In  addi- 
tion to  these,  we  would  appreciate  your  send- 
ing sufficient  material  for  125  more  catalogs 
that  we  can  include  in  our  loose  leaf  binders 
that  we  will  distribute  to  the  logging,  mining, 
and  contracting  industries  in  our  area. 

*'We  would  also  like  a  like  number  of  your 
new  circular  on  the  manganese  butt  hooks  and 
choker  hooks,  and  butt  rigging.  We  would  also 
like  to  have  four  additional  discount  sheets. 

"Very  truly  yours,  Weaver  Tractor  Co."  [15] 

Typed  in,  "A.  S.  Weaver,  Jr." 

Q.  (By  Mr.  McDougall) :  This  letter  that  I 
have  just  read,  Mr.  Weaver,  is  your  office  copy, 
is  it?  A,     Yes. 

Q.  And  the  original  was  mailed  to  Young  Iron 
Works,  is  that  right?  A.     Yes,  sir. 

Q.  And  did  you  obtain  this  from  your  files  pre- 
liminary to  coming  to  the  deposition? 

A.     Yes. 

Mr.  McDougall:     Did  I  offer  this? 

Mr.  Davies:     Yes,  you  did. 
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Q.  (By  Mr.  McDougall) :  Now,  the  next  letter 
you  have  shown  me,  Mr.  Weaver,  is  a  letter  on 
letterhead  of  Young  Iron  Works,  dated  February 
8,  1945,  signed  "Young  Iron  Works,  by  Paul  Isaac- 
son," addressed  to  Weaver  Tractor  Company.  Do 
you  remember  receiving  this  letter  from  Young 
Iron  Works  in  response  to  your  letter  of  January 
30,  1945?  A.     Yes. 

Q.  Upon  receipt  of  this  letter  was  the  same 
placed  in  your  file,  that  is  the  tile  of  the  Weaver 
Tractor  Company?  A.     Yes. 

Q.  And  was  it  from  that  file  that  you  obtained 
same  for  production  at  the  deposition  today? 

A.    Yes. 

Mr.  McDougall :  We  offer  this  letter  in  evidence 
as  Plaintiff's  Exhibit  next  in  order. 

Mr.  Davis:  We  object  to  the  admission  of  the 
letter  upon  the  grounds  the  proper  foundation  has 
not  been  laid. 

(The  paper  to  which  reference  last  is  made 
was  marked  Plaintiff's  Exhibit  4,  and  is  hereto 
attached  and  made  a  part  of  this  deposition.) 

Mr.  McDougall:  A  letter  on  the  letterhead  of 
Young  Iron  Works,  Seattle,  dated  February  8, 
1945,  addressed  to  Weaver  Tractor  Company, 
Sacramento  5,  California. 

"Attention:  A.  S.  Weaver,  Jr.  Gentlemen: 
Wisli  to  thank  you  very  kindly  for  your  letter 
of  Januaiy  thirtieth  in  reply  to  our  letter  of 
January  twenty-fourth,  appointing  you  as  our 
representative   in  your  territory.    From   your 
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reputation  we  feel  satisfied  that  you  people  will 
do  a  very  good  job  for  us,  and  that  our  relation- 
ship will  be  very  happy  and  of  [!()]  imitual 
benefit. 

"We  sincerely  appreciate  the  nice  order  re- 
ceived from  yon  for  initial  stock  and  we  will 
do  everything  to  get  this  out  as  soon  as  pos- 
sible. We  may  not  be  able  to  ship  it  all  at  once, 
and  trust  it  will  be  satisfactory  with  you  to 
make  partial  shipments.  Just  for  your  infor- 
mation, we  wish  to  advise  you  that  we  are,  and 
have  been  for  the  past  three  or  four  years,  ex- 
tremely busy  with  Government  contracts;  espe- 
cially with  IT.  S.  Maritime,  but  it  is  our  desire 
and  hope  to  take  care  of  your  requirements  sat- 
isfactorily, and  we  hope  within  the  next  three 
or  four  months  that  our  position  will  be  greatly 
changed. 

"We  wish  to  advise  you  that  we  do  not  have 
any  loose  leaf  catalogues,  but  we  are  sending 
down  to  you  nine  bundles  of  catalogues,  fifteen 
in  each  bundle,  and  you  can  have  the  covers 
taken  off,  and  the  sheets  punched  to  fit  your 
loose  leaf  binder. 

"Enclosed  herewith  are  four  additional  dis- 
count sheets,  also  with  the  catalogues  we  will 
send  you  approximately  250  folders  on  our  new 
silver  lined  manganese  choker  and  butt  hooks. 
You  can  have  your  name  stamped  on  them  as 
distributors.  We  are  making  up  the  necessary 
rigging  for  manganese  butt  rigging,  and  will 
have  this  information  to  you  very  shortly. 
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"We  assure  you  of  our  100  per  cent  cooper- 
ation, and  please  do  not  hesitate  to  call  upon 
us  at  any  time. 

"Would  it  be  of  any  help,  and  would  you 
think  it  necessary,  to  have  our  field  engineer 
come  down  and  go  over  the  territory  with  your 
men?  If  so,  please  advise  us  and  we  would  be 
pleased  to  send  Mr.  Herb  Nelson  down. 

"Thanking  you  very  kindly,  we  wish  to  re- 
main, very  truly  yours.  Young  Iron  Works." 

Signed  in  ink,  "Paul  Isaacson,"  and  then 
signed  in  type,  "Paul  Isaacson,  President." 

Q.  (By  Mr.  McDougall) :  And  attached  to  this 
letter — by  the  way — strike  that.  Mr.  Weaver,  I 
note  attached  to  this  letter  [17]  are  three  sheets, 
apparently  mimeographed.  A  heading,  "Young 
Iron  Works  Discount  Sheet,  Catalog  No.  44.  Num- 
ber 4421- A.  Effective  February  1,  1944."  The  same 
heading  appearing  on  all  three  sheets.  Are  these 
sheets  that  I  have  just  referred  to  the  sheets  that 
were  attached  to  the  original  letter  in  the  same  way 
received  by  Weaver  Tractor  Company? 

A.     Yes. 

Q.  And  do  those  three  sheets  represent  the  dis- 
count sheets  referred  to  in  the  letter? 

A.    Yes. 

Mr.  McDougall :  In  case  my  original  offer  of  the 
letter  did  not  include  the  discount  sheets  attached 
to  the  letter,  I  now  offer  the  sheets  attached. 

Mr.  Davies :  We  object  to  the  admission  of  the 
sheets  just  referred  to  upon  the  ground  that  it  is 


Young  Iron  Works 


67 


(Deposition  of  Albert  S.  Weaver,  Jr.) 

irrelevant,   inconipoteiit,  and   immaterial,  and  that 

no  proper  foundation  has  been  laid. 

Mr.  McDongall :     This  is  off  the  record.   *   *   *   * 

(The  three  identical  papers  to  which  refer- 
ence last  is  made  were  marked  Plaintiff's  Ex- 
hibit 5,  collectively,  and  are  hereto  attached 
and  made  a  part  of  this  deposition.  The  same 
are  in  words  and  figures  following,  to  wit: 

*' Young  Iron  Works,  Discount  Sheet,  Catalog 

No.  44,  No.  4421- A.    Effective   February  1, 

1944. 

"Block  Section,  Pages  5  to  49 30    -20% 

"Tool  Section:— 

Page  52— No.  198  121/2-201/2 

"     52— No.  117  121/2-25% 

"     53— No.  256    121/2-20% 

"     53— No.  250  121/2-25% 

Pages  54  to  57  121/2-25% 

Pages  58  to  61  121/2-20% 

Page  62  121/2-25% 

' '     63  121/2-20% 

Pages  64  to  66  121/2-25% 

Page  67— Ferrules,  No.  188 121/2-20% 

67— Babbitting  Tools 121/0-25% 

68— Nos.  123,  331  and  332 121/^-20% 

68— No.  121  121/2-25% 

69— Entire  Page  121/2-20% 

70— Entire  Page  121/2-25% 

71— Nos.  50,  51  and  54 121/2-25% 

71— No.  55  121/2-20% 

72— Nos.  259,  266,  261  121/2-25% 

72— No.  254  121/2-20% 

Pages  73  and  74 — Entire  Page  121/2-25% 

Page  75— Nos.  107  and  111  1214-25% 

"     75— No.  67  121/0-20% 

Pages  79  to  84  121/2-25% 

Pages  86  to  89 — See  Separate  Price  Lists") 
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Q.  (By  Mr.  McDougall) :  Now,  Mr.  Weaver, 
do  the  letters  that  I  have  read  and  offered  in  evi- 
dence constitute  the  only  correspondence  you  have 
with  Young  Iron  Works  with  relation  to  your  rep- 
resenting them  ill  this  areaf  A.     Yes. 

Q.  And  with  respect  to  the  discount  sheets  at- 
tached to  the  letter  of  Young  Iron  Works  dated 
February  8,  1945,  are  those  the  discount  sheets  on 
the  basis  of  which  you  thereafter  represented  Young 
Iron  Works  in  this  area? 

A.  There  have  been  many  changes  since  that 
time. 

Q.     In  what  respect? 

A.  Price  adjustments  and  new  items  in  the  line, 
and  so  forth. 

Q.  By  that  you  mean,  do  you  not,  Mr.  Weaver, 
that  the  discount  percentages  have  been  changed 
from  time  to  time  with  respect  to  [19]  various 
articles;  is  that  right? 

A.  The  percentages  and  prices  and  all  the  figures 
that  are  on  that  sheet  have  probably  been  changed 
considerably. 

Q.  Then  these  discount  sheets  are  more  or  less 
merely  illustrative  of  the  basis  upon  which  you  did 
business  at  the  time  you  started  to  represent  them? 

A.     Cori'ect,  yes. 

Q.  And  is  it  true  that  your  same  arrangement 
with  reference  to  representing  Young  Iron  Works 
in  the  area  you  have  designated  is  the  same,  with 
the  exception  that  the  discounts  and  the  prices  have 
been  changed?  A.     Essentiallv  so. 
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Q.     Tliat  is  the  only  cbarige'? 

A.     (Nods  yes.) 

Q.  So  that  your  arraiig-crnent  witli  reference  to 
the  manner  of  your  representation  has  been  the 
same  at  all  times  from  1945  up  to  the  present  time? 

A.    Yes. 

Q.  Now,  do  you  personally  know  of  any  verbal 
discussions  or  conversations  had  wdth  any  official 
or  representative  of  the  Young  Iron  Works  with 
reference  to  the  arrangement  under  which  Weaver 
Tractor  Company  represented  Young  Iron  Works  in 
the  area  of  the  Sacramento  Valley? 

A.    There  have  been  several. 

Q.     Supplementing  these  letters? 

A.  There  have  been  several  tying  in  and  more 
or  less  clarifying  the  situation  as  to  small  details. 

Q.  Are  you  personally  familiar  with  the  verbal 
arrangements  ?  A.     Yes. 

Q.  Will  3^ou  tell  us  when  they  were  consummated 
and  with  whom? 

A.  I  can't  give  you  the  dates  at  all,  but  from 
time  to  time  their  representative  would  come  down 
through  there,  and  we  would  discuss  the  situation. 

Q.  Just  a  minute.  By  "come  down  through 
there"  you  mean  come  to  [20]  Sacramento? 

A.     Come  to   Sacramento,  yes. 

Q.  To  Weaver  Tractor  Company's  place  of 
business  ? 

A.  Yes.  And  we  worked  out  there  supplement- 
ing the  letters  the  arrangement  which  I  told  you 
before. 
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Q.  That  is  with  reference  to  Weaver  Tractor 
Company  being  the  excUisive  distributor  in  this 
area;  is  that  what  you  mean?  A.     Yes. 

Q.     For  the  Young  Iron  Works  products'? 

A.     (Nods  yes.) 

Q.  Now,  do  you  happen  to  have  any  of  the  Young 
Iron  Works  catalogs'?  A.     Yes. 

Q.  You  have  shown  me  a  catalog,  Mr.  Weaver, 
bound  with  a  folder,  on  the  outside  of  which  ap- 
pears the  words,  "Young — Seattle,"  and  at  the 
bottom,  "Young  Iron  Works,  Seattle."  By  whom 
were  you  supplied  with  this  catalog'? 

A.  I  believe  they  came  direct  from  the  factory 
by  express. 

Q.  By  "factor}^"  you  mean  Young  Iron  Works 
at  Seattle'?  A.    Yes. 

Q.     Washington — is  that  correct*? 

A.     Correct. 

Q.     Is  this  the  current  catalog  *?  A.     Yes. 

Q.  And  I  notice  in  the  correspondence  mention 
is  made  of  catalogs,  that  is  in  this  correspondence 
dated  1945.  Do  you  recall  whether  they  sent  Weaver 
Tractor  Company  catalogs  at  that  time? 

A.     Yes,  they  did. 

Q.  And  following  that  correspondence  did 
Young  Iron  Works  send  to  Weaver  Tractor  Com- 
pany additional  catalogs  also  from  time  to  time? 

A.     Yes. 

Q.  The  catalogs  contain  a  list  of  the  various 
types  of  appliances  manufactured  by  Young  Iron 
Works  and  the  prices,  do  they  not? 

A.     I  don't  know  about  the  prices,  but 
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Q.     Well,  I  notice  that  mmv  of  the  pajies  I  have 
cheeked,  the  [21]   prices  are  shown. 
A.     Yes,  they  do. 

Q.     Now,  the  prices  shown  there  are  the  prices 
to  the  ultimate  consumer,  is  that  correct? 
A.     I  don't  know. 

Q.  Do  you  recall  that  from  time  to  time  during 
the  last  two  years  Young  Iron  Works  would  send 
down  catalogs  from  time  to  time?  A.     Yes. 

Q.     That  was  to  keep  ahreast  of  the  current  pric- 
ing of  their  products,  is  that  right?  A.     Yes. 
Q.     And  also  to  include  items  that  might  be  of 
new  design  or  manufacture  that  were  not  included 
in  previous  catalogs,  is  that  right?            A.     Yes. 

Q.  With  reference  to  the  catalog,  would  they 
send  you  down  a  number? 

A.  I  am  not  familiar  with  the  details  of  the 
catalogs. 

Q.  Do  you  know  how  the  trade  throughout  your 
area  is  supplied  with  catalogs? 

Mr.  Davies:     I  object  to  the  question  upon  the 

ground 

Mr.  McDougall :  I  will  strike  that  and  re- 
frame  it. 

Mr.  Davies:  We  object  to  the  question — Ex- 
cuse me. 

(The  question  was  read  by  the  reporter.) 
Q.  (By  Mr.  McDougall):  Do  you  know,  Mi. 
Weaver,  whether  or  not  loggers  and  consumers  of 
products  such  as  manufactured  by  Young  Iron 
Works,  whether  they  are  supplied  with  catalogs 
put  out  by  Young  Iron  Works? 
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Mr.  Davies:  We  object  to  the  question  upon  the 
ground  it  is  incompetent,  irrelevant  and  immate- 
rial, and  outside  the  scope  of  the  order  authorizing 
the  taking  of  the  examination.  This  goes  to  the 
relationshij:)  between  Young  Iron  Works  and 
Weaver  Tractor  Company. 

Mr.  McDougall:     Will  you  read  the  question? 
(The  question  was  read  by  the  reporter.) 

Witness:     We  have  issued  a  good  many  of  them. 

Q.  (By  Mr.  McDougall) :  You  say  "we."  You 
mean  Weaver  Tractor  Company  ?  A.     Yes,  sir. 

Q.  And  when  you  say  you  have  issued  a  good 
many  of  them  you  mean  that  you  have  distributed 
a  good  many  of  the  Young  Iron  Works  catalogs  to 
loggers  and  other  consumers  of  Young  Iron  Works 
products,  is  that  right  ?  A.     Yes. 

Mr.  Davies :  We  still  object  to  the  question  upon 
the  ground  it  is  incompetent,  irrelevant  and  imma- 
terial, and  not  within  the  scope  of  the  order  author- 
izing the  taking  of  this  deposition. 

Q.  (By  Mr.  McDougall)  :  Mr.  Weaver,  where 
are  these  catalogs  obtained  by  Weaver  Tractor 
Company!  A.     From  Young  Iron  Works. 

Q.  And  can  you  state  how  they  were  obtained? 
In  other  words,  briefly,  what  was  the  arrangement 
under  which  you  obtained  the  catalogs? 

A.  We  requested  them,  and  they  sent — honored 
the  request. 

Q.    What  is  that? 

A.  We  requested  them,  and  they  honored  the 
request. 
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Q.  And  sent  you  down  a  number  for  distribution 
to  the  trade,  is  that  correct  ? '  A.     Yes. 

Q.  And  is  that  more  or  less  of  a  common  occur- 
rence since  the  time  you  started  representing  Young 
Iron  Works  uj)  to  tlie  i3resent,  namely,  the  obtain- 
ing of  catalogs  from  them  and  giving  them  to  the 
trade  generally?  A.     Yes. 

Q.     Do  they  charge  you  for  the  catalogs? 

A.     I  dcm't  know.   I  think  not. 

Q.  Do  you  know,  personally,  Mi*.  Weaver, 
whether  there  have  been  any  occasions  when  the 
Young  Iron  Works  sent  catalogs  to  Weaver  Tractor 
Company  without  any  request  on  the  part  of 
Weaver  [23]  Tractor  Company? 

A.     I  don't  know. 

Q.  Now,  you  mentioned  something,  Mr.  Weaver, 
about  a  representative  coming  down  and  supple- 
menting the  arrangement  outlined  in  those  letters 
that  have  been  introduced  in  evidence.  Do  you  hap- 
pen to  know  who  that  was? 

A.     Usually  Herb  Nelson. 

Q.  Well,  you  state  usually.  Were  there  instances 
where  some  other  gentleman  from  Young  Iron 
Works  would  come  to  see  Weaver  Tractor  Com- 
pany? A.     Yes. 

Q.     Who? 

A.  One  of  the  Isaacsons.  I  have  forgotten  which 
one  it  is. 

Q.  Do  you  know  that  of  your  own  knowledge? 
Do  you  know  what  connection  the  Isaacsons  have 
with  the  Young  Iron  Works? 
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Mr.  Davies:  Object  to  the  question  upon  the 
ground  it  is  too  general,  as  referring  to  the  Isaac- 
sons only. 

Q.  (By  Mr.  McDougall)  :  Do  you  happen  to 
know  whether  the  gentleman  you  referred  to  is 
named  Paul  J.  Isaacson?  A.     No. 

Q.  You  don't  know  whether  that  is  his  first  name 
or  not?  A.     No. 

Q.     Did  you  meet  him  personally  when  he  came? 

A.     Yes. 

Q.  And  do  you  know  when  the  first  time  was 
following  the  making  of  the  arrangement  outlined 
in  the  letters  it  was  that  Mr.  Isaacson  came  to  see 
you  in  Sacramento  ? 

A.  He  was  only  through  here  once,  and  I  believe 
it  was  approximately  a  year  after  this  exchange  of 
correspondence. 

Q.     Did  he  come  to  Weaver  Tractor  Company  ? 

A.     He  stopped,  yes. 

Q.     And  did  you  see  him  personally  ? 

A.     Yes. 

Q.     Talked  to  him?  A.     Yes.   [24] 

Q.  And  did  your  discussion  have  to  do  with  your 
arrangement 


Mr.  Da  vies :     We  object  to  the  question 

Q.  (By  Mr.  McDougall,  continuing) :  un- 
der which  you  were  representing 

Mr.  Davies:  We  object  to  the  question  upon  the 
ground  it  is  irrelevant,  incompetent  and  immaterial. 
It  has  not  been  shown  what  relationship  existed  be- 
tween the  Mr.  Isaacson  referred  to  and  Young  Iron 
Works. 
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Q.  (By  Mr.  McDougall)  :  Tell  me  the  discus- 
sion you  had  with  liiui  when  lie  came  there? 

A.  Oh,  it  was  just  one  of  these  casual  sort  of 
things.  The  gist  of  it  was  we  liked  the  Young  line, 
and  they  liked  the  sales  that  we  were  making  of 
their  products,  and  it  was  working  out  quite  well 
with  both  sides,  and  everybody  was  very  happy. 

Q.  Did  this  Mr.  Isaacson  that  called  on  you  dis- 
cuss Young  Iron  Works  products  ? 

A.     Oh,  yes. 

Q.  Did  he  inform  you  that  he  was  representing 
the  Yoimg  Iron  Works  ? 

Mr.  Davies:  We  make  the  same  objection  upon 
the  ground  that  it  has  not  been  shown  what  Mr. 
Isaacson's  connection  was  with  the  Young  Iron 
Works,  and  what  his  authority  was  to  make  agrees 
ments  of  any  sort. 

Mr.  McDougall:  You  may  answer  the  question. 
Will  you  read  it,  Mrs.  Pipher? 

(The  question  was  read  by  the  reporter.) 

Witness:     I  dtm't  recall. 

Q.  (By  Mr.  McDougall) :  Do  you  remember 
how  it  was  that  you  knew  he  w^as  from  the  Young- 
Iron  Works? 

A.  The  Isaacsons — it  is  a  rather  large  family — 
owned  the  Isaacson  Iron  Works,  and  also  the  Young 
Iron  Works.  It  is  a  very  close  tie-in  up  there,  as 
we  have  been  led  to  believe,  and  [25]  it  is  a  very 
loose  arrangement.  Any  of  the  Isaacsons  seemed  to 
act  impartially  and  completely  for  both  concerns  at 
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that  time.   Therefore,  we  handled  the  Isaacson  Iron 
Works  products,  we  handled  Young  products,  so  we 
just  went  over  the  whole  thing  in  general. 

Q.     In  other  words 

Mr.  Davies:     Excuse  me,  Mr.  McDougalL 

Mr.  McDougall:     Sure. 

Mr.  Davies :  We  move  the  answer  go  out  as  being 
non-responsive  and  only  hearsay,  as  to  matters  not 
within  the  knowledge  of  Mr.  Weaver. 

Q.  (By  Mr.  McDougall)  :  Is  it  time  that  during 
your  discussion  with  him  that  the  Yomig  Iron 
Works  was  mentioned  ?  A.     Yes. 

Q.  Now,  do  you  recall  any  other  individual  pur- 
porting to  be  from  Young  Iron  Works  calling  on 
Weaver  Tractor  Company,  other  than  this  Herb 
Nelson  you  spoke  of  ?  A.     No. 

Q.  Now,  can  you  give  me  some  idea,  Mr.  Weaver, 
of  the  volume  of  business  done  by  you  in  connection 
with  the  sale  in  your  area  of  Young  Iron  Works 
products  ? 

A.  No.  We  don't  keep  our  records  so  that  we 
have  our  sales  of  this  particular  line  by  years.  I 
can  give  you  purchases  made  by  us  from  Young  by 
years. 

Q.     Will  you  do  that? 

A.  (Reading  from  paper)  :  1945,  it  would  be 
about  $10,715.00.  1946,  $10,647.00.  To  date  in  1947, 
$6,052.00. 

Q.  Now,  would  you  give  us  the  details  on  how 
you  receive  and  distribute  the  Young  Iron  Works 
products  ?  j 
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Mr.  Davies :  We  object  to  the  question  in  so  far 
as  it  has  to  do  with  the  distribution  of  the  products 
upon  the  ground  that  it  is  not  an  examination  within 
the  scope  of  the  order. 

Mr.  McDougall :     Will  you  read  the  question? 
(The  question  was  read  by  the  reporter.) 

Witness :  We  issue  i3urdiase  orders  from  time 
to  time  to  Yoimg  Iron  Works.  They  ship  us  the 
merchandise  and. bill  us  on  open  account.  ;,; 

Q.  (By  Mr.  McDougall)  :  And  is  there  any  dis- 
count allowed  in  connection  with  your  purchase  from 
Young?  [ 

A.     I  think  they  go  to  us  on  a  net  billing.  :' 

Q.     How  often  do  they  bill  you ?  :■■.       , ■ 

A.     Once  a  month. 

Q.  So  is  it  true  that  purchases  so  made  run  dur- 
ing the  month,  and  as  a  regular  thing  at  the  end  of 
the  month  or  beginning  of  the  month  they  send  «i 
billing  to  you  for  the  amount  of  the  purchases;  is 
that  right?  A.     Yes. 

Q.  Now,  with  reference  to  this  arrangement 
under  which  you  handle  those  products,  will  you 
state  what  routine  is  followed  when  an  ultimate  con- 
sumer, a  customer  to  whom  you  have  sold  Young- 
Iron  Works  products  returns  the  same  to  you, 
claiming  that  it  is  faulty  or  defective? 

Mr.  Davies :  We  object  to  the  question  upon  the 
grounds  heretofore  stated,  that  the  question  calls  for 
an  answer  relating  to  the  relationship  between  the 
Weaver  Tractor  Company  and  the  consumers.   It  is 


78  LeEoy  Cowan  vs. 

(Deposition  of  Albert  S.  Weaver,  Jr.) 
irrelevant,  incompetent  and  immaterial  in  so  far  as 
the  subjc'ct  of  the  present  deposition  is  concerned  as 
specified  in  the  order  permitting  the  taking  of  it. 

Mr.  McDougall :  Will  you  read  the  question  and 
let  Mr.  Weaver  give  us  the  answer? 

(The  question  was  read  by  the  reporter.) 
'    Witness:     The  article  is  returned  to  Young,  who 
analyze  it,  and  make  such  adjustment  as  they  deem 
in  order,  and  that  information  received  by  us  we 
pass  back  to  the  customer. 

Q.  (By  Mr.  McDougall) :  Is  it  true  that  before 
the  customer  is  given  credit  that  Young  Iron  Works 
has  the  last  say  in  determining  whether  the  com- 
plaint   A.    Yes.  [27] 

Q.     (Continuing):    is  justified? 


A 

Q 


Yes. 

Now,  you  mentioned  a  man  by  the  name  of 


Dick — or  is  it  Herb  Nelson  ?  A.     Herb  Nelson. 

Q.     And  you  know  him  personally,  do  you  ? 

A.    Yes. 

Q.     And  do  you  know  what  his  status  is  % 

A.     Not  officially. 

Q.     Do  you  know  by  whom  he  is  employed  ? 

A.     Young  Iron  Works. 

Q.  Do  you  know  what  name  he  goes  by,  that  is 
with  reference  to  his  representative  capacity  for 
Young  ?  A.     No. 

Q.  I  notice  in  one  of  these  letters  that  he  is  re- 
ferred to  as  a  field  engineer. 

A.  That  could  be.  He  is  in  the  sales  department. 
What  his  capacity  is  I  don't  know. 
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Q.  Have  you  ever  heard  him  referred  to  as  a 
field  engineer  for  the  Young  Iron  Works  ? 

A.     Just  in  that  letter. 

Q.  Well,  that  is  the  letter  of  February  8,  where 
they  referred  to  Mr.  Herb  Nelson  as  the  field  engi- 
neer.  Now,  has  he  called  on  your  firm  ? 

A.     Yes. 

Q.     At  Sacramento?  A.     Yes. 

Q.     And  do  you  know  how  often? 

A.     Probably  about  once  every  six  months. 

Q.  And  do  you  see  him  personally  when  he 
comes?  A.     Yes,  usually. 

Q.  Do  you  know  what  he  does  when  he  comes 
here  to  see  you  or  your  firm? 

A.  Checks  over  the  stock,  discusses  some  of  the 
features  of  his  line  of  merchandise,  once  in  a  great 
while  rides  with  our  salesmen. 

Q.  Wlien  he  rides  with  your  salesmen  where 
does  he  go  ?  A.     Larger  logging  accounts.  [28] 

Q.  And  do  you  know  wdiat  he  does  when  lie  goes 
to  visit  those  accounts  with  your  salesmen? 

Mr.  Davies:     If  you  know? 

Witness :     I  never  have  been  wath  him. 

Q.  (By  Mr.  McDougall)  :  Did  you  ever  discuss 
with  him  what  he  did  when  he  visited  these  ac- 
counts ?  A.     Yes. 

Q.     Will  you  state  what  he  informed  you  he  did  ? 

Mr.  Davies :  We  object  to  the  question  upon  the 
ground  it  is  not  shown  that  any  statements  made  by 
Mr,  Nelson  are  binding  at  all  upon  Young  Iron 
Works. 
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Mr.  McDougall:  You  can  answer  the  question, 
Mr.  Weaver. 

A.  They  discussed  with  the  various  officials  of 
the  logging  concern,  and  advantages  in  using  Young 
rigging. 

Q.  And  can  you  give  us  some  idea,  Mr.  Weaver, 
of  the  length  of  Mr.  Nelson's  visits  to  the  Sacra- 
mento area? 

A.     Usually  they  are  for  a  matter  of  hours. 

Q.  And  are  there  times  when  his  visits  are 
longer?  A.     A  day  or  two. 

Q.  And  would  it  be  during  the  longer  visits  that 
he  would  make  these  trips  with  your  salesmen? 

A.     Yes. 

Q.  Have  you  ever  been  out  with  Mr.  Nelson, 
away  from  your  place  of  business,  Weaver  Tractor 
Company  ?  A.     No. 

Q.  Do  you  know  whether  he  has  ever  provided 
any  of  your  salesmen  or  any  of  the  accounts  with 
which  you  deal  in  your  area  with  entertainment  of 
any  kind?  A.     No. 

Q.     You  don't  know  that?  A.     (Nods  no.) 

Q.  Have  you  any  arrangement  with  Young  Iron 
Works  with  reference  to  advertising  your  products  ? 

A.     No. 

Q.  I  am  referring  to  other  than  the  catalog 
business.  A.     No.  [29] 

Q.  Do  you  know  whether  Young  Iron  W^orks 
products  are  advertised  in  your  area? 

A.  I  imagine  through  certain  trade  journals,  al- 
though I  don't  know. 
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Q.  Do  you  recall  ever  having  observed  any  of 
their  advertisements  in  trade  journals  in  your  area  ? 

A.     Not  detlnitely. 

Q.  Do  you  personally  know  anything  at  ail  al)out 
their  medium  of  advertising  in  your  area? 

A.     Most  of  it — you  mean  from  themf 

Q.     Yes.  A.     No. 

Mr.  McDougall :     I  think  that  is  all,  Mr.  Weaver. 

Cross-Examination 

By  Edmund  Davies,  Esq.,  of  counsel  specially  ap- 
pearing for  defendant  Young  Iron  Works : 

Q.  You  just  stated  in  your  examination  that  you 
maintained  a  stock  of  the  Yoimg  Iron  Works  prod- 
ucts. Who  does  that  stock  belong  to? 

A.     Weaver  Tractor  Company. 

Q.     How  did  you  get  it? 

A.     They  filled  our  purchase  requisitions. 

Q.     Then  you  made  out  a  requisition  or  order? 

A.     Yes, 

Q.     For  this  stock?  A.     Yes. 

Q.     And  w^hat  did  you  do  with  the  order? 

A.     Mailed  it  to  them. 

Q.     And  then  what  did  they  do  ? 

A.     Acknowledged  it  and  sent  us  the  merchandise. 

Q.     And  where  was  the  order  sent  to? 

A.     Seattle. 

Q.  And  is  that  where  the  merchandise  came 
from?  A.     Yes.  [30] 

Q.     And  was  it  billed  to  you?  A.     Yes. 

Q.     That  is  to  your  company?  A.     Yes. 
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Q.     And  was  it  sent  on  consignment  I 

A.     No. 

Q.     Was  your  company  billed  later  for  it? 

A.     Yes. 

Q.  And  that  is  true  of  all  the  merchandise  that 
you  have  purchased  from  Young  Iron  Works? 

A.     Yes. 

Q.  Now,  in  the  course  of  your  examination  you 
have  frequently  used  the  word  "representing"  and 
there  has  been  some  mention  of  representation. 
What  in  the  trade  is  meant  by  representing  a  manu- 
facturer? A.     Selling  his  products. 

Q.  Do  you  receive  any  pay  from  Young  Iron 
Works  for  any  of  your  activities?  A.     No. 

Q.  You  just  receive  merchandise  that  you  order 
and  pay  for,  is  that  correct?  A.     Yes. 

Q.  And  when  you  spoke  a  while  ago  about  mate- 
rials that  were  returned  to  you,  and  that  you  sent 
them  on  to  Seattle  to  the  Young  Iron  Works,  that 
they  had  the  last  say  as  to  whether  a  credit  would 
be  made,  if  the  Young  Iron  Works  did  not  give  a 
credit  for  any  material  that  they  thought  was 
faulty,  who  would  suffer  the  loss? 

A.  Usually  the  customer,  if  there  is  a  loss  in- 
volved. 

Q.     And    with    reference    to    the    visits    of    Mr. 
Nelson,  he  does  not  take  orders  from  you,  does  he? 
A.     No. 

Q.     Your  orders  are  all  by  requisition? 
A.     By  requisition. 
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Q.  And  he  does  not  have  anything  to  do  witli 
repairing  items  that  are  sent  down  here  by  his  com- 
pany, does  he?  A.     No. 

Q.  And  when  you  mention  an  exchisive  arrange- 
ment, to  you  people  in  the  trade  that  means  that  you 
simply  are  the  only  dealers  in  a  particular  area  who 
sell  products  of  that  mamif acturer ;  is  [31]  that 
correct?  A.     Yes. 

Mr.  Davies:     That  is  all. 

Mr.  McDougall :     That  is  all,  Mr.  Weaver. 

Mr.  Davies:     One  more  question,  if  I  might. 

Q.  Mr.  Weaver,  the  Young  Iron  Works  don't 
direct  you  in  connection  with  any  of  your  activities, 
do  they  ?  A.     No. 

Q.  And  you  take  no  orders  from  them  with  ref- 
erence as  to  how  you  are  conducting  your  business? 

A.     No,  sir. 

Mr.  Davies :     That  is  all. 

/s/  ALBERT  S.  WEAVER,  JR. 

And  I  Further  Certify  that  the  said  transcription 
was  by  the  said  witness,  Albert  S.  Weaver,  Jr., 
thereafter  read  over,  corrected  and  signed  and  by 
the  said  witness  declared  to  be  his  deposition  in  the 
above  entitled  action. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  at  my  office  in  the  County 
of  Sacramento,  State  of  California,  this  8th  day  of 
September,  1947. 

[Seal]         /s/  ELMA  A.  PIPHER, 
Notary  Public  in  and  for  the  County  of  Sacramento, 
State  of  California. 

My  Commission  Expires  January  30,  1950.  [32] 
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Mr.  Da  vies:  We  make  the  same  statement  for 
the  record  that  we  made  in  connection  with  the  testi- 
mony of  Mr.  Weaver,  that  is  that  we  are  appearing 
specially  in  connection  with  a  motion  to  quash  serv- 
ice which  has  heretofore  been  filed  in  this  matter, 
and  our  appearance  is  also  special  in  connection 
with  a  notice  of  the  taking  of  this  deposition  under 
an  order  of  the  Court  specifying  that  it  is  only  in 
connection  with  the  motion  to  quash  that  is  now  on 
file. 

Testimony  of 

THOMAS  H.  LYNN 
witness  produced  on  behalf  of  plaintiff;  sworn. 

Direct  Examination 

By  Archibald  D.  McDougall,  Esq.,  of  counsel  on 
behalf  of  plaintiff: 

Q.     Mr.  Lynn,  where  do  you  reside? 

A.     Route  6,  Box  3330,  Sacramento. 

Q.     What  is  your  business? 

A.  I  am  located  with,  the  Weaver  Tractor  Com- 
pany. 

Q.     What  is  your  capacity? 

A.     Assistant  sales  manager. 

Q.  How  long  have  you  been  connected  with 
Weaver  Tractor  Company? 

A.     About  four  and  a  half  years. 

Q.  Do  you  know^  whether  or  not  Weaver  Tractor 
Company  handle  Young  Iron  Works  products? 

A.     Yes,  they  do. 
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Q.  And  do  you  know  how  long  they  have  been 
handling  those  products'? 

A.     Oh,  I  would  say  about  two  years. 

Q.  You  were  here  when  Mr.  Weaver  testified, 
were  you  not  ?  A.     Yes. 

Q.  Now,  do  you  have  any  knowledge  of  the  ar- 
rangement under  which  Weaver  Tractor  Company 
handles  the  Young  Iron  Works  products'? 

A.     Some. 

Q.  Would  you  inform  us  of  the  information  that 
you  yourself  know  on  that  subject '? 

Mr.  Davies :  We  object  to  the  question  as  it  calls 
for  an  answer  that  is  purely  hearsay.  [33] 

Witness:  We  are  the  retail  outlet  for  their  log- 
ging supplies  in  this  area. 

Q.  (By  Mr.  McDougall)  :  Is  there  any  other 
firm  in  this  area  that  handles  their  products'? 

A.     Not  in  the 

Mr.  Davies:  We  object  to  that  upon  the  ground 
it  is  incompetent,  irrelevant  and  immaterial,  com- 
pletely outside  the  scope  of  the  order  permitting  the 
taking  of  this  deposition. 

Mr.  McDougall :  You  can  read  the  question,  Mrs. 
Pipher,  and  he  can  answer  it. 

(The  question  was  read  by  the  reporter.) 

Witness:  There  is  none  in  the  immediate 
vicinity. 

Q.  (By  Mr.  McDougall)  :  And  when  I  refer  to 
area,  I  mean  the  area  supplied  by  Weaver  Tractor 
Company. 

A.     Yes. 
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Q.  Do  yon  know  how  it  is  that  Weaver  Tractor 
Company  happens  to  be  the  only  firm  in  the  Sacra- 
mento Valley  area  that  handle  Young  Iron  Works 
l)roducts  ? 

Mr.  Davies:     If  you  know. 

Witness :  Well,  yes,  it  is  quite  customary  in  the 
particular  line  of  work  that  our  organization  and 
others  of  their  type  follow  to  not  handle  anything 
unless  an  exclusive  is  given.  It  is  not  good  business. 

Q.  (By  Mr.  McDougall)  :  When  you  say,  "ex- 
clusive is  given,"  what  do  you  mean  by  that? 

A.  That  we  will  be  the  only  outlet  in  a  par- 
ticular described  area. 

Q.     For  the  manufacturer? 

A.     For  their  products,  yes. 

Q.  When  you  are  referring  to  their  products  you 
mean  Young  Iron  Works  products? 

A.     Or  any  products  which  we  represent. 

Q.  Do  you  personally  know  of  any  discussion 
had  between  any  [34]  representative  of  Young  Iron 
Works  and  Weaver  Tractor  Company  concerning 
this  exclusive  arrangement  made  which  is  referred 
to?  A.     No,  I  don't. 

Mr.  Davies :  We  object  to  that  question  upon  the 
grounds  it  calls  for  an  answ^er  that  is  hearsay. 

Mr.  McDougall:  He  has  answered  it.  He  said 
he  doesn't  know. 

Mr.  Davies:     Very  well. 

Q.  (By  Mr.  McDougall)  :  In  other  words,  you 
are  not  personally  familiar  with  it? 

A.     That  is  right. 
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Q.  Have  you  personally  ever  had  any  discussion 
with  any  representative  of  the  Young  Iron  Works 
concerning"  the  exclusive  arrangement  imder  which 
"Weaver  Tractor  Company  handles  their  products? 

A.     No. 

Q.  Do  you  know  any  of  the  officials  or  any  of 
the  representatives  of  the  Young  Iron  Works'? 

A.  I  have  met  Mr.  Nelson,  and  one  of  the  Isaac- 
sons when  they  were  in  Sacramento. 

Q.     Do  you  know  what  Isaacson  it  was? 

A.     No,  I  don't. 

Q.     Where  did  you  meet  Mr.  Isaacson"? 

A.     At  the  Weaver  Tractor  Company. 

Q.     And  about  when  was  it? 

A.     Oh,  about  a  year  and  a  half  ago. 

Q.  Were  you  present  during  that  conversation 
in  which  he  participated?  A.     No,  I  wasn't. 

Q.     You  weren't  there  personally?  A.     No. 

Q.     Did  you  talk  to  Mr.  Isaacson? 

A.     Yes,  when  I  was  introduced  to  him. 

Q.  When  he  was  introduced  can  you  state 
whether  the  introduction  identified  him  with  Young 
Iron  Works  in  any  way? 

Mr.  Davies:  We  object  to  that  question  as  not 
being  proper  upon  the  ground  it  calls  for  an  answer 
that  is  hearsay,  and  there  [35]  is  no  evidence  that 
the  Mr.  Isaacson  to  whom  he  refers  has  any  connec- 
tion with  Young  Iron  Works,  or  anything  that  he 
said  would  be  binding. 

Mr.  McDouo'all :     Will  you  answer  the  question? 

A.     Yes.  I  knew  that  he  was  from  there. 
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Q.     How  did  you  know  that? 

A.  When  he  was  introduced  I  was  told  that  he 
was  visiting  from  Seattle,  and  down  in  connection 
with  the  Young  Iron  Works. 

Q.  Is  that  the  only  time  you  ever  saw  him  at 
Weaver  Tractor  Company? 

A.     Yes,  it  is. 

Q.  Did  you  ever  see  anyone  else  from  Young 
Iron  Works  at  Weaver  Tractor  Company? 

A.     Herb  Nelson. 

Q.     Do  you  know  who  Herb  Nelson  is? 

A.  He  is  a  representative  of  their  sales  depart- 
ment. • 

Q.  And  have  you  seen  him  personally  when  he 
comes  to  Weaver  Tractor  Company?  A.     Yes. 

Q.     Have  you  talked  personally  with  him? 

A.     On  occasions,  yes. 

Q.     Do  you  know  about  how  often  he  comes? 

A.     Oh,  I  would  say  about  every  six  months. 

Q.  And  during  the  times  that  you  personally 
have  talked  to  him,  can  you  give  us  in  substance 
what  the  nature  of  your  discussion  was? 

A.     Well,  primarily 

Mr.  Davies:  We  object  to  that  as  calling  for  a 
conversation  with  some  one  who  purports  to  be  from 
Young  Iron  Works,  and  it  is  not  shown  that  any- 
thing that  he  said  or  might  say  would  be  binding 
upon  the  company. 

Mr.  McDougall:     You  may  answer. 

A.  Usually  the  sales  were  discussed,  the  amount 
of  ])usiness  that  we  were  doing  with  their  line,  and 
that  is  about  the  extent  of  it. 
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Q.  I  take  it  from  your  answers  that  you  didn't 
personally  talk  [36]  to  him  every  time  he  came? 

A.     No,  that's  true. 

Q.  Would  there  be  occasions  when  you  saw  him 
there  but  didn't  talk  to  him? 

A.     I  don't  recall  any. 

Q.  How  did  you  happen  to  know  that  Mr.  Herb 
Nelson  w^as  from  Young  Iron  Works? 

A.  Oh,  he  was  introduced  to  me  as  being  a  sales 
representative  from  Young  Iron  Works. 

Q.  And  during  your  personal  discussions  with 
him  was  the  name  Young  Iron  Works  products 
mentioned  ? 

A.  In  the  discussion  regarding  sales  of  their 
products  and  others,  yes. 

Q.  Do  you  know  w^hether  any  other  individual, 
outside  of  Mr.  Isaacson  and  Mr.  Nelson,  has  called 
at  Weaver  Tractor  Company? 

A.     I  don't  know  of  any. 

Q.  Do  you  happen  to  know  w^hat  the  title  of  Mr. 
Nelson  is? 

A.  No,  I  don't.  I  know^  that  he  is  a  representa- 
tive of  their  sales  department.  Other  than  that,  I 
couldn't  say. 

Q.     Have  you  ever  taken  any  trips  with  him? 

A.     No. 

Q.  Do  you  happen  to  know,  Mr.  Lynn,  whether 
Young  Iron  Works  ever  ships  any  of  their  products 
to  the  ultimate  consumer  direct  in  the  area  covered 
by  Weaver  Tractor  Company? 

Mr.  Davies:     If  you  know  they  do. 

The  Witness ;     I  know^  they  don 't. 
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Q.     (By  Mr.   McDougall)  :     How   do  you  know 
that? 

A.     Perhaps  I  should  amend  that.   To  my  knowl- 
edge, they  don't. 

Q.  Now,  will  you  amplify  that"?  You  were 
going  to. 

A.  Well,  we  are  the  distributor  or  retail  outlet 
for  their  products  here,  and  to  the  best  of  my  knowl- 
edge whenever  an  order  or  an  inquiry  is  sent  to 
the  Young  Iron  Works  in  Seattle  from  the  area 
which  we  serve,  it  is  referred  to  us.  There  is  a  [37] 
letter  written  to  the  ultimate  consumer  stating  that 
we  are  the  retail  distributor  of  their  products  for 
that  area,  and  that  they  should  contact  us  regarding 
purchase  of  that  item,  and  a  carbon  copy  of  the  let- 
ter is  then  mailed  to  us  for  a  follow-up  so  that  we 
can  call  on  the  party. 

Q.  And  as  far  as  you  know  the  ultimate  dis- 
tributor— or  the  ultimate  consumer  will  then  call 
on  Weaver  Tractor  Company 

A.     To  the  best  of  my  knowledge,  yes. 

Q.     (Continuing)  :     to  make   a   purchase   of 

whatever  he  wants?  A.     That  is  correct. 

Mr.  McDougall :     That  is  all. 

Cross-Examination 

By  Edmund  Da  vies,  Esq.,  of  counsel  specially  ap- 
pearing for  Young  Iron  Works: 

Q.  Mr.  Lynn,  when  you  refer  to  having  an  exclu- 
sive sale  of  products,  you  mean  by  that,  don't  you, 
that  you  are  merely  the  only  one  in  this  area ■ 

A.     That  is  right. 
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Q.     (Continuing) : that     is     handling     the 

products  of  the  particular  manufacturer,  is  that  cor- 
rect   A.     Yes. 

Q.     (Continuing):     that  you   sell  here? 

A.     That  is  correct. 

Q.  And  when  you  referi'ed  to  ''their  products" 
you  meant  by  that,  didn't  you,  that  they  were  prod- 
ucts manufactured  by  Young  Iron  Works,  but 
which  belonged  to  you  after  you  purchased  them 
and  sold  them'? 

A.     That  is  correct,  yes,  sir. 

Q.  And  did  Young  Iron  Works  direct  you  in 
connection  with  any  of  your  activities'? 

A.     None  whatsoever.  ■ 

Q.  And  the  stock  that  you  maintain  of  the  prod- 
ucts manufactured  by  Young  Iron  Works  belongs 
to  whom?  [38] 

A.     To  the  Weaver  Tractor  Company. 

Q.     Belongs  to  the  Weaver  Tractor  Company? 

A.     That  is  right. 

Q.  And  as  far  as  you  know  they  maintain  no 
stock  of  goods  in  Sacramento  from  which  they  fill 
orders?  A.     They  do  not. 

Q.  When  you  want  products  of  Young  Iron 
Works  you  send  an  order  by  mail  to  Seattle? 

A.     That  is  correct. 

Q.     And  they  are  returned  to  you? 

A.     Yes,  sir. 

Q.     And  you  pay  for  them? 

A.     That  is  correct. 

Q.     And  then  they  belong  to  you  ?  A.     Yes. 

Mr  Davies:     That  is  all. 
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Redirect  Examination 

By  Archibald  D.  McDougall,  Esq.,  of  counsel  on 
behalf  of  plaintiff: 

Q.  With  reference  to  the  payment,  Mr.  Lynn, 
can  you  tell  us  what  the  arrangement  is,  how  the 
amount  to  be  paid  by  you  is  fixed? 

A.  Do  you  mean  from  Young  Iron  Works,  when 
they  ship  their  products'? 

Q.  From  Young  Iron  Works  to  Weaver  Tractor 
Company. 

A.  Yes.  At  the  time  of  shipment  we  are  billed 
for  the  item  shipped.  There  is  an  invoice  sent  the 
same  day.  It  goes  through  our  records  to  be  posted 
and  entered  when  it  is  received,  and  the  first  of 
the  month  they  send  a  statement  covering  their 
shipments  for  that  month,  against  which  these  in- 
voices are  checked,  and  they  are  paid  at  that  time. 

Q.  Now,  there  has  been  a  letter  introduced  in  evi- 
dence, annexed  to  which  are  some  discount  sheets. 
Can  you  give  us  what  the  situation  is  concerning 
the  allowance  of  discount  in  fixing  the  amount  you 
pay? 

Mr.  Davies:  We  object  to  that  as  being  incom- 
petent, irrelevant  and  immaterial.     [39] 

Witness:  I  am  not  too  familiar  with  the  dis- 
count schedules.  I  believe  they  are  billed  to  us  at 
a  net  figure.  I  think  that  the  discount  basis  is 
taken  into  consideration  by  the  Young  Iron  Works 
at  the  time  that  we  are  billed. 
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Q.  (By  Mr.  McDoiigall) :  By  that  yon  mean 
that  the  Yonng  Iron  Works  makes  the  allowance 
of  the  diseonnt  when  they  bill  yon? 

A.     I  believe  that  is  correct. 

Q.  And  they  bill  yon  for  the  net  after  the  dis- 
count has  been  deducted?  A.     That  is  correct. 

Q.  And  do  the  discounts  vary,  different  percent- 
ages, in  other  words,  for  different  appliances'? 

A.     I  really  couldn't  say. 

Mr.  McDougall :  That  is  all.  And  in  case  1  over- 
looked it,  I  desire  to  offer  in  evidence  this  (catalog 
of  Young  Iron  Works  that  was  identified  during 
the  testimony  of  Mr.  Weaver. 

Mr.  Davies:  We  object  to  the  admission  of  the 
catalog  upon  the  ground  the  proper  foundation  has 
not  been  laid. 

/s/  THOMAS   H.  LYNN. 

And  I  further  certify  that  the  said  transcription 
was  by  the  said  witness,  Thomas  H.  Lynn,  there- 
after read  over,  corrected  and  signed,  and  by  the 
said  witness  declared  to  be  his  deposition  in  the 
above  entitled  action. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  at  my  office  in  the  County 
of  Sacramento,  State  of  California,  this  6th  day 
of  September,  1947. 

[Seal]        /s/  ELMA  A.  PIPHER, 
Notary  Public  in  and  for  the   County  of   Sacra- 
mento, State  of  California. 

My  Commission  expires  January  30,  1950.  [40] 
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January  18,  1945. 
Young  Iron  Works 
Seattle,  Washington 

Gentlemen : 

During  my  recent  trip  to  the  Logging  Congress, 
I  called  upon  the  Interstate  Tractor  Co.  in  Port- 
land, Oregon,  and  was  very  much  impressed  by 
your  line  of  logging  blocks,  butt  hooks,  clevises  and 
so  forth. 

We  carry  a  rather  extensive  line  of  logging  sup- 
plies in  Sacramento,  and  service  the  pine  area  in 
this  region,  and  in  the  past  have  enjoyed  a  very 
nice  business  in  this  area.  However,  I  believe  we 
could  improve  our  position  materially  with  your 
line. 

Will  you  please  let  us  know  if  you  are  in  the  posi- 
tion to  service  us.  If  such  is  the  case,  without  any 
further  correspondence  from  us,  will  you  send  us 
one-hundred  and  fifty  (150)  of  your  catalogues  so 
that  we  can  incorporate  them  in  a  loose  leaf  cata- 
logue that  we  will  put  out  for  distribution  to  the 
logging  industry  throughout  this  area. 

Yours  very  truly, 

WEAVER  TRACTOR 
COMPANY. 

FRANK  B.  GRADY. 
FBG/mja 


PAUL  J.  laAACaON  A.*».    M»N««N  r.  THCO.   ISAACI 


YOUNG  IRON  WORKS 


2059    IIT.  AVE.   SO. 


Cable  aodmcbi 

s^""*""'  TIMKEN  ROLLER  BEARING  BLOCKS  -.vounq" 

LOGGING  EQUIPMENT 

Seattle 
January  2A,  1945 

Mr.  Frank  B.  Grady 
Wearar  Traotor  Co. 
1900  T.  Street 
Saeraaentoy  Callfomla 

Daar  Mr.  Grady t 

la  wish  to  thank  you  very  kindly  for  yoiir  letter  of  January  18th, 
and  oontenta  noted,  re  are  only  sorry  that  the  writer  did  not 
hare  the  opportnnity  to  make  your  acquaintance  at  Seaside,  Oregon. 
Howerer,  we  are  glad  that  you  stopped  at  the  Interstate  in  Portland 
and  saw  the  Job  that  they  are  doing  for  us  in  Oregon. 

We  wish  to  advise  you  that  we  are  very  auoh  interested  in  having 
you  aa  our  representatiTe  in  your  territory  for  otrr  line  of  blocks, 
toola  and  oanganese  hooks.  Ihider  seperate  cover  we  are  sending 
you  one  of  our  new  catalogues.  We  also  wish  to  advise  that  in  the 
next  few  days  we  will  have  our  new  circular  out  on  ovor  line  of 
new  Banganese  butt  hooks  and  choker  hooks,  as  well  as  butt  rig- 
ging. 

3  aJdM*>^»'   Yon  gglc  ijj  yoy,  letter  if  we  are  in  a  position  to  take  care  of 
»V  <-aT*/»<^f      jovi,   and  we  wish  to  advise  you  that  we  are.  Tou  will  note  that 
^p^^       the  catalogue  we  are  sending  you  is  bound,  and  as  you  aentioned 
that  you  wanted  catalogues  for  a  loose  leaf  binder,  please  let 
//^j^   U8  know  if  you  want  us  to  send  you  1^0  ■ore  of  these. 

J   Also  enclosed  herewith  is  one  of  otn*  discount  sheets  for  distri- 
^jj^'^r^   bntors.  Its  prices  are  f.o.b.  Seattle, 

^^,    ir.  trr^  Fbr  your  inforaation  we  wish  to  advise  you  that  we  have  had 
'        a  tentative  arrangeaent  with  the  Capitol  Traotor  and  Equipaent 
Coapany,  but  we  are  canceling  then  out  as  of  today. 

The  writer  will  be  anxious  to  call  on  you  the  first  tiae  he 
gets  down  in  your  territory. 

T^f nVi  rg  you  very  kindly,  we  wish  to  reaaln 

Teiy  truly 

I  0  DJMfJi  R  Q^ik  Works 


PAUL  ISAACSOI 
Pl/ae  President 

enolt  1 


^U.^M'^^'^ 


1 
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PLAINTIFF'S  EXHIBIT  No.  3 

Saci'aniento  5,  California 
January  30,  1945 
Yoimg  Iron  Works 
2959  First  Aveiuie  So. 
Seattle,  Washington 

Attention:   Mr.  Paul  Isaacson 
Gentlemen : 

We  wish  to  thank  you  for  youi'  letter  of  Janu- 
ary 24  appointing  us  representitive  of  your  line 
in  this  territory,  and  assure  you  that  we  will  do 
everything  possible  to  make  our  relationship  very 
happy  and  profitable. 

We  would  appreciate  it  if  you  would  send  us  four 
additional  copies  of  your  very  well  gotten  up  cato^ 
logue.  In  addition  to  these,  we  v/ould  appreciate 
your  sending  sufficient  material  for  125  more  cato- 
logues  that  we  can  include  in  our  loose  leaf  binders 
that  we  will  distribute  to  the  logging,  mining,  and 
contracting  industries  in  our  area. 

We  would  also  like  a  like  number  of  your  new 
circular  on  the  manganese  butt  hooks  and  chooker 
hooks,  and  butt  rigging.  We  would  also  like  to 
have  four  additional  discount  sheets. 

Very  truly  yours, 

WEAVER  TRACTOR  CO. 
A.  S.  WEAVER,  Jr. 

f  bg  :sh 
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PLAINTIFF'S  EXHIBIT  No.  4 

[Letterhead  Young  Iron  Works] 
[Stamped]:  Received  Feb.  9,  1945. 

February  8,   1945 

Weaver  Tractor  Company 
Sacramento  5,  California 

Attention:    A.  S.  Weaver,  Jr. 
Gentlemen : 

Wish  to  thank  you  very  kindly  for  your  letter 
of  January  30th  in  reply  to  our  letter  of  January 
24th,  appointing  you  as  our  representative  in  your 
territory.  From  your  reputation  we  feel  satisfied 
that  you  people  will  do  a  very  good  job  for  us,  and 
that  our  relationship  will  be  very  happy  and  of 
mutual   benefit. 

We  sincerely  appreciate  the  nice  order  received 
from  you  for  initial  stock  and  we  will  do  everything 
to  get  this  out  as  soon  as  jjossible.  We  may  not  be 
able  to  ship  it  all  at  once,  and  trust  it  will  be  satis- 
factory with  you  to  make  partial  shipments.  Just 
for  your  information,  we  wish  to  advise  you  that 
we  are,  and  have  been  for  the  past  three  or  four 
.vears,  extremely  busy  with  government  contracts; 
especially  with  LT.  S.  Maritime,  but  it  is  our  desire 
and  hope  to  take  care  of  your  requirements  satis- 
factorily, and  we  hope  within  the  next  three  or  four 
months  that  our  position  will  be  greatly  changed. 

We  wish  to  advisd  you  that  we  do  not  have  any 
loose  leaf  catalogues,  but  we  are  sending  down  to 
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you  9  bundles  of  catalogues  (15  in  each  bundle) 
and  you  can  have  the  covers  taken  off,  and  the 
sheets  punched  to  fit  your  loose  leaf  binder. 

Enclosed  herewith  are  four  additional  discount 
sheets,  also  with  the  catalogues  we  will  send  you 
approximately  250  folders  on  our  new  silvei'  lined 
manganese  choker  and  butt  hooks.  You  can  have 
your  name  stamped  on  them  as  distributors.  We 
are  making  up  tjje  necessary  rigging  for  man- 
ganese butt  rigging,  and  will  have  this  information 
to  you  very  shortly. 

We  assure  you  of  our  one  hundred  per  cent  coop- 
eration and  please  do  not  hesitate  to  call  upon  us 
at  any  time. 

Would  it  be  of  any  help,  and  would  you  think 
it  necessary,  to  have  our  field  engineer  come  down 
and  go  over  the  territory  with  your  men?  If  so, 
please  advise  us  and  we  would  be  pleased  to  send 
Mr.  Herb  Nelson  down. 

Thanking  you  very  kindly,  we  wish  to  remain 

Very  truly  yours, 

YOUNG  IRON  WORKS, 
/s/  PAUL  ISAACSON, 
President. 
Pl/mc 

end:  4 
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[Endorsed]:  No.  11906.  United  States  Circuit 
of  Appeals  for  the  Ninth  Circuit.  LeRoy  Ck>\van, 
Appellant,  vs.  Young  Iron  Works,  a  corporation, 
Appellee.  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Northern  Divi- 
sion. 

Filed:  April  22,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11906 

LeROY  COWAN, 

Appellant, 
vs. 

YOUNG  IRON  WORKS,  a  corporation, 

Respondent. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  AND 
DESIGNATION  OF  RECORD  FOR  CON- 
SIDERATION THEREOF 

To  the  Clerk  of  the  above  entitled  court : 

You  are  hereby  notified  that  the  above  named 
appellant  intends  to  rely  on  the  follov^ing  point  in 
connection  with  the  appeal  herein,  to  wit: 
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The  trial  court  erred  in  granting  the  motion 
of  the  above  named  respondent  to  quash  serv- 
ice of  summons  on  the  ground  that  said  re- 
spondent was  not  doing  business  in  the  State 
of  California  so  as  to  subject  it  to  the  service 
of  process  in  said  state. 

and  said  appellant  hereby  designates  the  whole 
record  on  appeal  herein  (including  the  depositions 
filed)  as  necessary  for  the  consideration  of  said 
point  on  appeal  above  mentioned;  and  it  is  re- 
quested that  the  whole  of  said  record  be  printed. 

Dated  this  28th  day  of  April,  1948. 

/s/  ARCHIBALD  D.  McDOUGALL, 
Attorney  for  Appellant. 

Receipt  of  a  copy  of  the  foregoing  Statement  of 
Points  and  Designation  of  Record  is  hereby  ad- 
mitted this  29th  day  of  April,  1948. 

JOHNSON,  WARE  AND 
DAVIES, 

By  /s/  EDMUND  DAVIES, 

Attorneys  for  Respondent, 
Specially  appearing  for 
Respondent. 

[Endorsed] :  Filed  April  30,  1948. 
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No.  11,906 


IN   THE 

United  States  Circuit  Court  of  Appeals 

For  the  Nmth  Circuit 


LeRoy  Cowan, 

Appellant, 
vs. 

Young  Iron  Works  (a  corporation), 

Appellee. 


^ 


APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  PLEADINGS  AND  FACTS  DISCLOSING 
BASIS  FOR  JURISDICTION  OF  DISTRICT  COURT  AND 
OF  THIS  COURT  TO  REVIEW  THE  ORDER  APPEALED 
FROM. 

In  the  above  action,  which  was  commenced  by  the 
filing  of  a  complaint  on  May  29,  1947,  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the  County 
of  Sacramento,  plaintiff  seeks  damages  in  the  sum 
of  $54,832.22  from  defendant  by  reason  of  certain 
personal  injuries  sustained  by  plaintiff  on  August  12, 
1946.  The  action  is  based  on  the  alleged  negligence 
of  defendant  which  is  a  corporation  engaged  in  the 
business  of  manufacturing  logging  equipment  and 
appliances,  in  manufacturing  and  placing  on  the 
market  for  sale  a  certain  device  used  in  lumbering 


operations  and  known  as  a  swivel  bolt,  and  in  conse- 
quence of  which,  while  being  used  by  plaintiff's  em- 
ployer, near  Georgetown,  County  of  El  Dorado,  State 
of  California,  for  the  purpose  for  which  it  was  in- 
tended in  conducting  logging  operations,  said  swivel, 
because  of  certain  defects  therein,  burst  asunder  and 
caused  the  load  being  carried  thereby  to  be  precipi- 
tated do\vnward  and  fall  upon  the  head  of  plaintiff 
with  the  result  that  plaintiff  was  caused  to  receive 
severe  injuries  to  his  skull  and  brain.  In  plaintiff's 
complaint,  which  is  set  forth  commencing  on  page  2 
of  the  printed  record,  it  is  also  alleged,  in  addition  to 
the  foregoing  facts,  that  at  all  times  therein  referred 
to  the  defendant.  Young  Iron  Works,  was  and  still 
is  a  corporation,  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Washington,  and 
that  at  all  of  said  times,  said  defendant  was  and  still 
is  doing  business  in  the  State  of  California. 

On  June  2,  1947,  process  in  the  action  was  served 
on  said  defendant  by  deliA^ery  thereof  to  the  Secre- 
tary of  State  of  California  in  the  manner  prescribed 
by  Section  406(a)  of  the  California  Civil  Code.  There- 
after, on  July  1,  1947,  defendant  filed  a  petition  in 
said  Superior  Court  for  the  removal  of  the  action  to 
the  United  States  Disti'ict  Court  for  the  Northern 
District  of  California,  Northern  Division,  on  the 
ground  of  diversity  of  citizenship  in  that  plaintiff  was 
a  resident  of  said  district  and  that  defendant  was  a 
citizen  of  the  State  of  Washington.  The  petition  for 
such  removal  is  set  forth  on  page  22  of  the  printed 
record.  In  accordance  vnth.  this  petition  an  order  for 


removal  was  made  })y  the  state  court  on  July  1,  1947 
(Rec,  p.  26),  and  the  record  in  the  cause  was  there- 
upon filed  in  said  United  States  District  Court  on 
July  28,  1947.  (Rec,  p.  38.)  Thereafter,  on  July  29, 
1947,  defendant  filed  in  said  District  Court  a  motion 
to  quash  sei'vice  of  summons  on  the  ground  defendant 
was  a  foreign  corporation  and  was  not  transacting  or 
carrying  on  business  in  the  State  of  California  and 
was  consequently  not  subject  to  the  jurisdiction  of 
any  Court,  either  state  or  federal,  within  the  State 
of  California.  (Rec,  p.  27.)  After  hearing  on  this 
motion,  an  order  was  made  by  the  District  Court  on 
January  29,  1948,  ordering  that  service  of  summons 
on  said  defendant  be  quashed.  (Rec,  p.  31.)  It  is 
from  this  order  quashing  service  of  summons  that  the 
present  appeal  is  taken.    (Rec,  p.  39.) 

The  District  Court  has  jurisdiction  to  entertain  the 
above  action  on  the  ground  that  the  matter  in  contro- 
versy exceeded  $3,000.00  and  was  between  citizens  of 
different  states  (28  U.S.C.A.  Sec  41(1);  28  U.S.C.A. 
Sec.  71)  ;  and  this  Court  has  jurisdiction  to  review 
the  order  of  the  District  Court  quashing  service  of 
summons,  such  order  being  a  final  decision  and  appeal- 
able to  this  Court  within  the  purview  of  subdivisions 
(a)  and  (d)  of  Section  225,  Title  28  U.S.C.A.  {Rosen- 
berg Bros.  V.  Curtis  Brotvn  Company,  260  U.  S.  516, 
67  L.  ed.  372;  E.  T.  Du  Pont  Be  Nemours  d-  Co.  v. 
Byrnes,  101  Fed.  (2d)  14.) 


STATEMENT  OF  THE  CASE. 

Defendant,  which  is  a  corporation  organized  under 
the  laws  of  Washington,  is  engaged  in  the  business  of 
manufacturing  and  selling  to  the  general  public 
various  mechanical  devices  such  as  blocks,  tongs, 
hooks,  swivels,  sockets,  shackles,  and  clevises.  Its 
plant  is  located  at  Seattle,  Washington  from  where 
orders  are  filled  from  stock  or  there  manufactured. 
Sales  are  made  in  California  to  dealers  w^ho  handle 
mining,  quarrying,  logging  and  marine  equipment. 

The  device  manufactured  by  defendant  known  as  a 
swivel  is  used  for  the  purpose  of  supporting  cables 
utilized  in  lifting  or  pulling  heavy  loads  by  means  of 
a  derrick,  and' among  other  purposes  is  used  in  con- 
nection with  logging  operations.  On  August  12,  1946, 
plaintiff,  while  working  for  the  Eldo  Lumber  Com- 
pany in  connection  with  logging  operations  conducted 
near  Georgetown,  El  Dorado  County,  California,  was 
severely  injured  as  a  result  of  the  bursting  asunder 
of  a  swivel  manufactured  by  defendant,  and  which 
only  a  short  while  before  had  been  obtained  by  plain- 
tiff's employer  from  defendant  by  means  of  an  order 
placed  with  defendant's  dealer  located  at  Sacramento, 
California,  and  to  whom  defendant  had  given  the 
exclusive  privilege  of  selling  defendant's  products  in 
the  Sacramento  area,  including  the  County  of  El 
Dorado.  In  plaintiff's  complaint,  it  is  alleged  that  the 
breaking  of  the  swivel  which  caused  plaintiff's  injury 
was  due  to  defects  existing  in  the  metal  thereof  which 
resulted  from  the  carelessness  and  negligence  of  de- 
fendant in  manufacturing  said  swivel  and  in  failing 


to  use  flawless  material  therein  or  to  properly  forge 
or  weld  the  same  and  in  failing  to  properly  inspect  or 
test  the  swivel  for  defects  and  tensile  strength.  It  is 
also  alleged  that  at  the  time  said  swivel  was  manu- 
factured by  defendant  and  delivered  by  it  to  its 
dealer  at  Sacramento,  defendant  knew  the  swivel 
would  be  apt  to  bo  used  by  the  purchaser  thereof  from 
said  dealer  to  support  cables  utilized  in  lifting  or 
pulling  heavy  loads  by  a  derrick  in  connection  with 
logging  operations. 

Upon  the  service  of  process  on  defendant  through 
the  medium  of  the  Secretary  of  State  of  California, 
in  the  manner  prescribed  by  Section  406(a)  of  the 
California  Civil  Code,  defendant  moved  to  quash 
service  of  summons  on  the  ground  it  was  not  doing 
business  in  California.  The  motion  was  supported  by 
an  affidavit  of  defendant's  president,  Paul  J.  Isaac- 
son (Rec,  p.  18).  the  substance  of  which  is  set  forth 
in  the  opinion  of  the  District  Court  (Rec,  p.  31),  as 
follows : 

'^The  supporting  affidavit  states  that  the  defend- 
ant corporation  is  organized  under  the  laws  of 
the  State  of  Washington  and  that  it  is  engaged 
in  a  manufacturing  business  in  that  state.  It  has 
no  stock  of  goods  and  maintains  no  office  or  place 
of  business  in  California.  The  customers  of  the 
manufactured  products  are  dealers  who  handle 
mining,  quarrjdng,  logging  and  marine  equip- 
ment, or  other  users,  all  of  whom  place  their 
orders  and  buy  direct  for  their  own  accounts. 
Shipments  are  made  from  Washington  to  Cali- 
fornia to  fill  these  orders.    The  corporation  has 


one  salesman  who  resides  in  Washington  and  who 
visits  prospective  customers  in  various  western 
states  once  or  twice  a  year.  No  installation,  engi- 
neering or  maintenance  service  is  perfoimed  by 
defendant  in  California.  No  sales  or  transac- 
tions are  made  in  this  state  for  the  account  of  the 
corporation. ' ' 

In  opposition  to  the  motion  to  quash,  plaintiff,  i)ur- 
suant  to  leave  granted  by  order  of  court,  took  the 
depositions  of  Albert  S.  Weaver,  Jr.  and  Thomas  H. 
Lynn,  who  were  officials  of  Weaver  Tractor  Company, 
a  California  corporation,  and  which  has  been  the  ex- 
clusive dealer  of  defendant's  products  in  the  Sacra- 
mento Valley  area  since  1945.  These  depositions  (com- 
mencing at  p.  51  of  the  record)  show  the  following 
uncontradicted  facts,  which,  along  with  the  other 
circumstances  involved,  plaintiff  contends  are  amply 
sufficient  to  impel  the  holding  that  defendant  is  doing 
business  in  California  within  the  purview  and  intent 
of  the  process  statute. 

The  deposition  of  Albert  S.  Weaver,  Jr.,  who  was 
president  of  Weaver  Tractor  Company,  shows  his  firm 
handles  the  products  of  defendant  pertinent  to  logging 
such  as  swivels,  and  that  such  products  have  been 
thus  handled  "in  a  fairly  large  way  since  1945"  prior 
to  which  time  defendant's  products  were  handled  hy 
another  Sacramento  firm  known  as  "Capital  Tractor". 
(Rec,  p.  54.)  The  deposition  also  shows  the  products 
of  defendant  are  handled  under  an  arrangement 
whereby  Weaver  Tractor  Company  was  accorded  the 
privilege  of  purchasing  such  products  from  defendant 


under  a  rather  complicated  discount  procedure  for  the 
purpose  of  resale  (Rec,  p.  55),  and  that  this  is  done 
by  Weaver  Tractor  Company  issuing  purchase  orders 
on  defendant  for  merchandise  which  is  shipped  and 
billed  monthly  on  open  account  on  the  l)asis  of  a  bill- 
ing less  the  discount.  (Rec,  pp.  77,  93.)  It  also  ap- 
pears that  under  its  arrangement  with  Weaver  Trac- 
tor Company,  defendant  agreed  that  the  latter  should 
have  the  exclusive  right  to  handle  defendant's  prod- 
ucts in  the  Sacramento  Valley  trade  area,  embracing 
the  counties  of  Sacramento,  Nevada,  Yolo,  El  Dorado, 
Yuba  and  Amador;  that  defendant  agreed  it  would 
not  market  its  products  through  any  other  concern  in 
that  area;  and  that  if  a  user  of  defendant's  products 
in  such  area  sent  an  order  to  defendant  direct,  it  would 
be  referred  to  Weaver  Tractor  Company  to  be  filled, 
the  latter  being  the  only  concern  in  such  area  from 
which  defendant's  products  could  be  purchased.  (Rec, 
pp.  55,  56,  57.) 

In  this  latter  regard,  the  deposition  of  Thomas  H. 
Lynn  shows: 

"Q.     Do    you    happen    to    know,    Mr.    Lynn, 
whether  Yoimg  Iron  Works  ever  ships  any  of 
their  products  to  the  ultimate  consumer  direct  in 
the  area  covered  by  Weaver  Tractor  Company? 
Mr.  Davies.     If  you  know  they  do. 
The  Witness.     I  know  they  don't. 
Q.     (by  Mr.  McDougall).     How  do  you  know 

that? 

A.     Perhaps    I    should   amend   that.      To   my 
knowledge,  they  don't. 


8 


Q.  Now,  will  you  amplify  that?  You  were 
going  to. 

A.  Well,  we  are  the  distributor  or  retail  out- 
let for  their  products  here,  and  to  the  best  of  my 
knowledge  whenever  an  order  or  an  inquiry  is 
sent  to  the  Young  Iron  Works  in  Seattle  from  the 
area  which  we  serve,  it  is  referred  to  us.  There  is 
a  letter  written  to  the  ultimate  consumer  stating 
that  we  are  the  retail  distribiUor*  of  their  prod- 
ucts for  that  area,  and  that  they  should  contact 
us  regarding  purchase  of  that  item,  and  a  carbon 
copy  of  the  letter  is  then  mailed  to  us  for  a  fol- 
low-up so  that  we  can  call  on  the  party. 

Q.  And  as  far  as  you  know  the  ultimate  dis- 
tributor— or  the  ultimate  consumer  will  then  call 
on  Weaver'  Tractor  Company 

A.     To  the  best  of  my  knowledge,  yes. 

Q.   (continuing).    to  make  a  purchase  of 

whatever  he  wants? 

A.     That  is  correct." 

(Rec,  pp.  89,  90.) 

Under  the  arrangement,  it  also  appears  merchandise 
returned  by  customers  was  handled  as  follows : 

"Q.  Now,  with  reference  to  this  arrangement 
under  which  you  handle  those  products,  will  you 
state  what  routine  is  followed  when  an  ultimate 
consumer,  a  customer  to  whom  you  have  sold 
Young  Iron  Works  products  returns  the  same  to 
you,  claiming  that  it  is  faulty  or  defective?  *  *  * 

Witness.  The  article  is  returned  to  Young, 
who  analyze  it,  and  make  such  adjustment  as 
they  deem  in  order,  and  that  information  re- 
ceived by  us  we  pass  ))ack  to  the  customer. 


*Italics  herein  ours,  unk>ss  othcnvise  noted. 


Q.  (by  Mr.  McDoiigall).  Is  it  true  that  be- 
fore the  customer  is  given  credit  that  Young  Iron 
Works  has  tlie  last  say  in  determining  whether 
the  complaint 

A.    Yes. 

Q.  (continuing).    is  justified? 

A.    Yes." 

(Rec,  pp.  77,  78.) 

"Q.  And  when  you  spoke  a  while  ago  about 
materials  that  were  returned  to  you,  and  that  you 
sent  them  on  to  Seattle  to  the  Young  Iron  Works, 
that  they  had  the  last  say  as  to  whether  a  credit 
would  be  made,  if  the  Young  Iron  Works  did  not 
give  a  credit  for  any  material  that  they  thought 
was  faulty,  who  would  suffer  the  loss? 

A.  Usually  the  customer,  if  there  is  a  loss  in- 
volved. ' ' 

(Rec,  p.  82.) 

When  the  above-mentioned  arrangement  was  first 
consummated  by  defendant  with  Weaver  Tractor 
Company,  Stockton  was  presumed  part  of  the  Sacra- 
mento trade  area,  but  defendant  asked  Weaver  Trac- 
tor Company  if  the  latter  had  any  ol^jection  to  de- 
fendant appointing  a  dealei*  there  and  was  advised  it 
could  do  so.  (Rec,  p.  56.)  There  were  also  dealers 
located  at  Glrass  Valley  and  Redding.    (Rec,  p.  57.) 

The  depositions .  also  disclose  that  the  above-men- 
tioned arrangement,  which  has  been  in  existence  since 
1945  (Rec,  p.  57),  had  its  inception  in  correspondence 
between  Weaver  Tractor  Company  and  defendant 
commencing  with  January  18,  1945,  when  the  former 
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wrote  defendant  making  inquiry  if  the  latter  would 
be  interested  in  having  Weaver  Tractor  Company 
handle  its  products  in  the  Sacramento  area.  (Rec, 
p.  58;  and  Pltf.  Ex.  1,  Rec,  p.  94.)  The  president  of 
defendant,  Paul  J.  Isaacson,  replied  to  this  letter  on 
January  24,  1945,  and  among  other  things  stated : 

''We  wish  to  advise  you  that  we  are  very  much 
interested  in  having  you  as  our  representative  in 
your  territory  for  our  line  of  blocks,  tools  and 
manganese  hooks  *  *  * 

Also  enclosed  herewith  is  one  of  our  discount 
sheets  for  distributors.  Its  prices  are  f.o.b. 
Seattle. 

For  your  information  we  wish  to  advise  you 
that  we  have  had  a  tentative  arrangement  with 
the  Capitol  Tractor  and  Equipment  Company,  but 
we  are  canceling  them  out  as  of  today. 

The  writer  will  be  anxious  to  call  on  you  the 
first  time  he  gets  down  in  your  territory." 
(Rec,  p.  61;  Pltf.  Ex.  2,  Rec,  p.  95.) 

Weaver  Tractor  Company  replied  to  the  foregoing 
letter  on  January  30,  1945,  and  stated  in  part: 

"We  wish  to  thank  you  for  your  letter  of  Janu- 
ary 24  appointing  us  repi''esentative  of  your  line 
in  this  territory,  and  assure  you  that  we  will  do 
everything  possible  to  make  our  relationship 
very  happy  and  profitable." 

(Rec,  p.  63;  Pltf.  Ex.  3,  Rec,  p.  97.) 

On  February  8,  1945,  defendant,  through  its  presi- 
dent, Paul  J.  Isaacson,  wrote  Weaver  Tractor  Com- 
pany replying  to  the  latter 's  letter  of  January  30, 
1945.  Defendant's  letter  in  part  reads: 
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''Wish  to  thank  you  very  kindly  for  your  letter 
of  January  30th  in  reply  to  our  letter  of  January 
24th,  appointing  you  as  our  representative  in 
your  territor//.  From  your  reputation  we  feel 
satisfied  tliat  you  people  will  do  a  very  good  job 
for  us,  and  that  our  relationsliip  will  be  very 
happy  and  of  mutual  benefit.  *  *  * 

Enclosed  herewith  are  four  additional  discount 
sheets,  also  witli  the  catalogues  we  will  send  you 
approximately  250  folders  on  our  new  silver  lined 
manganese  choker  and  butt  hooks.  You  can  have 
your  name  stamped  on  them  as  distributors.  *  *  * 

We  assure  you  of  our  one  hundred  per  cent 
cooperation  and  please  do  not  hesitate  to  call 
upon  us  at  any  time. 

Would  it  be  of  any  help,  and  would  you  think 
it  necessary,  to  have  our  field  engineer  come  down 
and  go  over  the  territory  with  your  men?  If  so, 
please  advise  us  and  we  would  be  pleased  to  send 
Mr.  Herb  Nelson  down." 

(Rec,  pp.  64,  65,  66;  Pltf.  Ex.  4,  Rec,  p.  98.) 

In  addition  to  the  foregoing  letters  appointing 
Weaver  Tractor  Company  distributor  of  defendant's 
products,  it  appears  defendant's  representatives  would 
from  time  to  time  come  to  Weaver  Tractor  Company's 
place  of  business  at  Sacramento,  California,  for  the 
purpose  of  working  on  and  supplementing  the  ar- 
rangement under  which  the  latter  represented  defend- 
ant as  its  exclusive  distributor  in  the  Sacramento 
Valley  area.  (Rec,  pp.  69,  70.)  The  representative 
usually  calling  was  a  Mr.  Herb  Nelson  (Rec,  p.  73), 
who  was  the  field  engineer  of  defendant  (see  Pltf. 
Ex.  4,  Rec,  p.  99),  but  there  were  instances  when  a 
Mr.  Isaacson  called.  (Rec,  pp.  73-76;  p.  87.)  ,,; 
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It  also  appears  from  the  depositions  that  defendant 
furnished  Weaver  Tractor  Company  on  numerous 
occasions  with  catalogues  for  distribution  to  the  trade 
(Rec,  pp.  70-73) ;  and  it  likewise  appears  that  the 
field  engineer  of  defendant,  Mr.  Herb  Nelson,  called 
at  the  place  of  business  of  Weaver  Tractor  Company 
at  Sacramento,  California,  about  once  every  six 
months.  (Rec,  p.  79.)  In  that  regard  the  testimony 
of  Mr.  Weaver  shows : 

''Q.     Well,  that  is  the  letter  of  February  8, 
where  they  referred  to  Mr.  Herb  Nelson  as  the 
field  engineer.   Now,  has  he  called  on  your  firm? 
A.    Yes. 

Q.     At  Sacramento? 
A.    Yes. 

Q.     And  do  you  know  how  often  ? 
A.     Probably  about  once  every  six  months. 
Q.    And  do  you  see  him  personally  when  he 
comes  ? 
A.    Yes,  usually. 

Q.  Do  you  know  what  he  does  when  he  comes 
here  to  see  you  or  your  firm? 

A.  Checks  over  the  stock,  discusses  some  of 
the  features  of  his  line  of  merchandise,  once  in  a 
great  while  rides  with  our  salesmen. 

Q.  When  he  rides  with  your  salesmen  where 
does  he  go? 

A.     Larger  logging  accounts. 
Q.     And  do  you  know  what  he  does  when  he 
goes  to  visit  those  accounts  with  your  salesmen? 
Mr.  Davies.     If  you  know? 
Witness.     I  never  have  been  with  him. 
Q.     (by  Mr.  McDougall).     Did  you  ever  dis- 
cuss with  him  what  he  did  when  he  visited  these 
accounts  ? 
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A.    Yes, 

Q.  Will  you  state  what  he  informed  you  he 
did? 

Mr.  Davies.  We  object  to  the  question  upon 
the  ground  it  is  not  shown  that  any  statements 
made  by  Mr.  Nelson  are  binding  at  all  upon 
Young  Iron  Works. 

Mr.  McDougall.  You  can  answer  the  question, 
Mr.  Weaver. 

A.  They  discussed  with  the  various  officials  of 
the  logging  concern,  and  advantages  in  using 
Young  rigging/' 

(Rec,  pp.  79-80.) 

Mr.  Lynn,  an  official  of  Weaver  Tractor  Company, 
stated  with  respect  to  discussions  taking  place  when 
Mr.  Herb  Nelson  called  on  this  firm: 

'^A.     Usually    the    sales    were    discussed,    the 
amount  of  business  that  we  were  doing  with  their 
line,  and  that  is  about  the  extent  of  it." 
(Rec,  p.  88.) 

It  also  appears  from  the  depositions  that  the  ar- 
rangement above  mentioned  under  which  Weaver 
Tractor  Company  had  the  exclusive  privilege  of  han- 
dling the  products  of  defendant  in  the  Sacramento 
trade  area,  has  been  in  existence  and  followed  since 
1945  (Rec,  pp.  57,  69) ;  and  that  as  a  result  thereof, 
defendant  has  realized  on  a  substantial  volume  of  l)usi- 
ness  in  the  Sacramento  trade  area  on  account  of  mer- 
chandise sold  through  Weaver  Tractor  Company,  the 
purchases  made  by  Weaver  Tractor  Company  imder 
its  discount  arrangement  with  defendant  being  $10,- 
715.00  for  1945;  $10,647.00  for  1946;  and  $6,052.00  for 
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1947,  up  to  the  time  Weaver's  deposition  was  taken  on 
August  27,  1947.    (Rec,  p.  76.) 

Having  made  its  order  quashing  service  of  summons 
in  the  instant  case  on  the  ground  that  the  foregoing 
facts  do  not  constitute  a  sufficient  showing  that  de- 
fendant was  "doing  business"  in  California,  the  sole 
question  involved  on  this  appeal  is  whether  the  Court 
erred  in  that  regard  and  whether  the  nature  of  the 
activities  carried  on  by  defendant  in  California  are 
such  as  to  constitute  ''doing  business  in  this  state" 
within  the  purview  of  subdivision  (2)  of  Section  411 
of  the  California  Code  of  Civil  Procedure,  which  deals 
exclusively  with  the  matter  of  service  of  process  on  a 
foreign  corporation. 


SPECIFICATION  OF  ERROR. 

The  order  of  the  District  Court  quashing  service  of 
summons  on  the  basis  of  the  finding  that  defendant 
was  not  ''doing  business"  in  California  is  erroneous 
in  that  its  decision  is  based  on  the  outmoded  corporate 
presence  theory;  in  that  it  failed  to  take  cognizance 
of  the  well-recognized  distinction  between  doing  busi- 
ness sufficient  to  make  a  foreign  corporation  amenable 
to  service  of  process  and  doing  business  sufficient  to 
subject  it  to  state  regulation;  and  in  that  it  failed  to 
take  cognizance  of  a  number  of  material  and  uncon- 
tradicted facts  and  misapplied  the  law  to  the  facts 
here  presented. 
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ARGUMENT. 
SUMMARY. 

The  ^'coi'porate  presence  theory"  is  no  longer 
the  guide  post  for  determining  whether  a  foreign 
corporation  is  amenable  to  process,  particularly, 
where,  as  here,  the  cause  of  action  sued  on  is  con- 
nected with  the  activities  which  establish  contacts 
with  the  state  of  the  forum  so  as  to  make  it  reason- 
able and  just  that  the  corporation  be  required  to 
defend  an  action  commenced  there;  and  in  such  a 
situation,  the  matter  of  amenability  to  process  is 
not  to  be  judged  })y  the  requirements  applicable 
where  it  is  sought  to  subject  a  foreign  corporation 
to  the  licensing  or  regulatory  statutes  of  la  state. 
Where,  as  here,  a  foreign  corporation,  for  the  pur- 
pose of  enhancing  the  sales  of  its  products  in  this 
state  and  availing  itself  of  a  substantial  volume  of 
business  here,  makes  exclusive  dealer  arrangements 
calling  for  favorable  discoimts  with  business  con- 
cerns of  this  state,  designates  such  concerns  as  its 
representative  and  authorizes  them  to  hold  them- 
selves out  to  the  general  public  as  distributors  of 
defendant's  products,  consults  with  such  dealers  as 
to  the  propriety  of  appointing  other  dealers,  sup- 
plies them  with  discount  sheets,  catalogues  for  dis- 
tribution to  the  trade,  and  sends  its  representatives 
into  this  state  for  the  purpose  of  discussing  and 
supplementing  the  distributorship  arrangements  as 
well  as  for  the  i3urpose  of  sohciting  business,  check- 
ing over  the  stock  of  dealers,  discussing  features  of 
defendant's  line  of  merchandise,  and  visiting  accounts 
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of  such  dealers  in  this  state  for  the  purpose  of  point- 
ing out  the  advantages  of  using  defendant's  rigging 
— all  these  activities,  coupled  with  the  fact  that  in- 
jury has  resulted  in  this  state  from  the  negligent 
manufacture  of  a  product  which  is  sold  in  this  state 
in  consequence  of  such  activities,  make  it  reasonable 
and  just  in  accordance  with  our  traditional  concept 
of  ''fair  play  and  substantial  justice"  that  defendant 
should  be  subject  to  service  of  process  in  any  suit 
filed  in  this  state  on  account  of  such  injury. 


I. 

THE  "CORPORATE  PRESENCE  THEORY",  WHICH  WAS 
ADOPTED  AND  FOLLOWED  BY  THE  DISTRICT  COURT  IN 
MAKING  ITS  ORDER  QUASHING  SERVICE  OF  SUMMONS, 
IS  NOT  NOW  THE  CORRECT  RULE  FOR  DETERMINING 
WHETHER  A  FOREIGN  CORPORATION  IS  DOING  BUSINESS 
IN  SUCH  MANNER  AS  TO  MAKE  IT  AMENABLE  TO  SERV- 
ICE OF  PROCESS. 

From  the  opinion  of  the  District  Court,  it  would 
appear  the  order  quashing  service  of  summons  is 
based  solely  on  the  theory  that  it  is  only  where  a 
foreign  corporation  "is  doing  business  within  the 
state  in  such  manner  and  to  such  extent  as  to  war- 
rant the  inference  that  it  is  present  there",  that  it 
can  be  said  to  be  amenable  to  service  of  process 
there.  The  theory  thus  adopted  and  upon  which 
the  order  was  made  is  no  longer  the  hard  and  fast 
rule  previously  prevailing  in  the  decisions  on  the 
matter  of  what  constitutes  doing  business  in  a  state. 
Although  cited  to  the  District  Court,  it  apparently 
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overlooked  the  recent  holding  in  International  Shoe 
Co.  V.  Washiufjton,  et  aL,  326  U.  S.  310,  66  S.  Ct. 
154,  162,  90  L.  ed.  95,  which  casts  aside  the  '*  corporate 
presence  theory",  as  generally  understood,  as  a  pre- 
requisite to  making  a  foreign  corporation  amenable 
to  process.  In  holding  that  solicitation  of  orders  by 
salesmen,  was  alone  an  activity  sufficient  to  permit 
service  of  process,  the  court  said: 

''Historically  the  jurisdiction  of  courts  to  render 
judgment  in  personam  is  grounded  on  their  de 
facto  power  over  the  defendant's  person.  Hence 
his  presence  within  the  territorial  jurisdiction 
of  a  court  was  prerequisite  to  its  rendition  of 
a  judgment  personally  binding  him.  Pennoyer 
V.  Neff,  95  U.  S.  714,  733,  24  L.  ed.  565,  572.  But 
now  that  the  capias  ad  respondendum  has  given 
way  to  personal  service  of  summons  or  other 
form  of  notice,  due  process  requires  only  that 
in  order  to  subject  a  defendant  to  a  judgment 
in  personam,  if  he  be  not  present  within  the 
territory  of  the  forum,  he  have  certain  minimum 
contacts  with  it  such  that  the  maintenance  of 
the  suit  does  not  of  end  'traditional  notions 
of  fair  play  and  substantial  justice.'  *  *  * 

Since  the  corporate  personality  is  a  fiction, 
although  a  fiction  intended  to  be  acted  upon  as 
though  it  were  a  fact,  *  *  *  it  is  clear  that  unlike 
an  individual  its  'presence'  without,  as  well  as 
within,  the  state  of  its  origin  can  be  manifested 
only  by  activities  carried  on  in  its  behalf  by 
those  who  are  authorized  to  act  for  it.  To  say 
that  the  corporation  is  so  far  'present'  there  as 
to  satisfy  due  process  requirements,  for  purposes 
of  taxation  or  the  maintenance  of  suits  against 
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it  in  the  courts  of  the  state,  is  to  heg  the  ques- 
tion to  be  decided.  For  the  terms  'present'  or 
'presence'  are  used  merely  to  symbolize  those  ac- 
tivities of  the  corporation's  agent  within  the  state 
which  courts  will  deem  to  be  sufficient  to  satisfy 
the  demands  of  due  process.  L.  Hand,  Circuit 
Judge,  in  Hutchinson  v.  Chase  &  Gilbert  (CCA 
2d)  45  F2d  139,  141.  Those  demands  may  be 
met  by  such  contacts  of  the  corporation  with 
the  state  of  the  forum  as  make  it  reasonable,  in 
the  context  of  our  federal  system  of  government, 
to  require  the  corporation  to  defend  the  particu- 
lar suit  tvhich  is  brought  there.  *  *  * 

'Presence'  in  the  state  in  this  sense  has  never 
been  doubted  when  the  activities  of  the  corpora- 
tion there  have  not  onl}^  been  continuous  and 
systematic,  but  also  give  rise  to  the  liabilities 
sued  on,  even  though  no  consent  to  be  sued  or 
authorization  to  an  agent  to  accept  service  of 
process  has  been  given.  *  *  * 

It  is  evident  that  the  criteria  by  which  we 
mark  the  boundary  line  between  those  activities 
which  justify  the  subjection  of  a  corporation  to 
suit,  and  those  which  do  not,  cannot  be  simply 
mechanical  or  quantitative.  The  test  is  not  merely, 
as  has  sometimes  been  suggested,  whether  the 
activity,  which  the  corporation  has  seen  fit  to 
procure  through  its  agents  in  another  state,  is 
a  little  more  or  a  little  less.  St.  Louis  S.  W.  R. 
Co.  V.  Alexander,  supra,  (227  U.  S.  228,  57  L. 
ed.  489,  33  S.  Ct.  245,  Ann.  Cas.  1915B  77) ;  Inter- 
national Harvester  Co.  v.  Kentucky,  supra  (234 
U.  S.  587,  58  I.,  ed.  1482,  34  S.  Ct.  944).  Whether 
due  process  is  satisfied  must  depend  rather  upon 
the  quality  and  nature  of  the  activity  in   rcla- 
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tion  to  the  fair  and  orderly  administration  of 
the  laws  which  it  was  the  purpose  of  the  due 
process  clause  to  insure.  That  clause  does  not 
contemplate  that  a  state  may  make  binding  a 
.judgment  in  personam  against  an  individual  or 
corporate  defendant  with  which  the  state  has 
no  contracts,  ties,  or  relations.  Cf.  Pennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  ed.  565,  supra ;  Minne- 
sota Commercial  Men's  Asso.  v.  Benn,  261  U.  S. 
140,  67  L.  ed.  573,  43  S.  Ct.  293. 

But  to  the  extent  that  a  corporation  exer- 
cises the  privilege  of  conducting  activities  within 
a  state,  it  enjoys  the  benefits  and  protection  of 
the  laws  of  that  state.  The  exercise  of  that  priv- 
ilege may  give  rise  to  o])ligations,  and,  so  far  as 
those  obligations  arise  out  of  or  are  connected 
tvith  the  activities  within  the  state,  a  procedure 
which  requires  the  corporation  to  respond  to  a 
suit  brought  to  enforce  them  can,  in  most  in- 
stances, hardly  be  said,  to  be  undue.'' 

The  departure  from  the  "corporate  presence 
theory"  is  also  recognized  in  Wooster  v.  Trimont 
Mfg.  Co.  (Mo.),  203  S.  W.  (2d)  411,  where  the  Court, 
in  reversing  an  order  quashing  service  of  summons 
in  a  case  involving  facts  similar  to  those  presented 
in  this  case,  said  at  page  413: 

''The  ruling  in  the  International  Harvester 
Company  case  and  prior  rulings  of  the  kind  have 
proceeded  under  the  doctrine  of  what  is  termed 
presence  in  the  state,  but  the  recent  ruling  in 
International  Shoe  Co.  v.  State  of  Washington, 
et  al,  326  U.  S.  310,  66  S.  Ct.  154,  162,  90  L.  ed. 
95,  161  A.  L.   R.   1057,  has   been  considered  a 
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departure  from  such  doctrine  and  a  move  to  the 
principle  of  **  'fair  play'  and  sul^stantial  'jus- 
tice'." See  34  Calif.  Law  Rev.  331.  The  article 
in  the  California  Law  Review  is  by  the  Honorable 
J.  P.  McBaine,  professor  of  law.  University  of 
California,  and  former  dean  of  the  law  school 
of  Missouri  Uuivei-sity.  Speakiiig  of  the  depar- 
ture from  the  presence  doctrine,  the  article  says: 
"Rejection  of  the  'presence'  theory  obviously 
compelled  annomicement  of  a  suitable  alteraa- 
tive  and,  as  was  to  be  expected,  another  theory 
was  amiounced  as  furnishinir  a  better  solution 
of  this  perplexinc:  problem.  The  new  theory 
seemingly  is  that  the  demands  of  due  process  are 
met  1)1/  thi  activities  of  the  agent  or  agents  in 
the  forum  if  it  is  'reasonable  in  the  content  of 
our  federal  system  of  government,  to  require 
the  corporation  to  defend  the  particular  suit 
irhich  is  brought  therein/  '' 

In  the  light  of  these  latest  expressions  on  the 
subject  of  what  is  sufficient  to  constitute  doing  busi- 
ness so  as  to  make  a  foreign  corj^oration  amenable 
to  process,  it  is  ol^vious  that  the  District  Coiu-t  erred 
in  leasing  its  order  quashing  ser^^ice  of  smiimons 
lierein  on  the  superseded  doctrine  of  corporate 
presence. 
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II. 

THE  DISTRICT  COURT  OVERLOOKED  THE  DISTINCTION  BE- 
TWEEN THE  MEANING  OF  •DOING  BUSINESS"  AS  RE- 
LATED TO  THE  MATTER  OF  SERVICE  OF  PROCESS  AND 
THE  MATTER  OF   STATE   REGULATION. 

At  the  time  the  alxjve  action  was  commenced 
section  411  (2)  of  the  California  Code  of  Civil  Pro- 
cedure pro\'ided  that  ''if  the  suit  is  against  a  for- 
eign corporation  *  *  *  doing  business  in  this  state" 
summons  shall  be  serv^ed  in  the  manner  provided  by 
section  406  (a)  of  the  Civil  Code.  Section  406  (a) 
uf  said  Ci^-il  Code  authorizes  service  on  the  Secretary 
of  State  of  California,  where  the  foreign  corporation 
to  be  ser^'ed,  has  filed  no  designation  of  agent  for 
service  of  process  and  where  the  corporation  has  no 
officers  in  this  state.  Service  of  process  on  defend- 
ant in  the  above  action  was  made  by  delivery  of 
such  process  to  the  Secretaiy  of  State  in  accordance 
^vith  the  provisions  of  said  section. 

Section  405  of  the  CalifoiTua  Civil  Code  provides 
that  '"no  foreign  corporation  shall  ti'ansact  intra- 
state business"  in  California  unless  it  files  a  copy 
of  its  articles  with  the  Secretary  of  State  and  a 
designation  of  agent  for  service  of  process.  Section 
408  and  succeeding  sections  of  said  Civil  Code  pro- 
vides that  a  foreign  corporation  traiLsacting  "intra- 
state business"  in  California  without  complying  with 
the  provisions  of  law  relative  to  filing  a  copy  of  its 
articles  and  a  designation  of  agent,  shall  be  subject 
to  various  penalties  and  prohibitions.  As  will  pres- 
ently be  s^een.  there  is  a  vital  difference  in  a  case 
of  this  kind  between  what  constitutes  "doin^  busi- 
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iiess"  for  purposes  of  i)i'ocess  and  what  constitutes 
tmnvsactino-  ''intrastate  Inisiness"  so  as  to  make  a 
foreign  corporation  amenable  to  the  regulatory 
statutes  of  the  CiAdl  Code.  Tlie  District  Court,  how- 
ever, by  adverting  to  the  case  of  McMillan  Process 
Co.  V.  Broivv,  33  Cal.  App.  (2d)  279,  91  Pac.  (2d) 
613,  in  support  of  its  statement  that  ''the  facts  here 
point  no  stronger,  if  as  strong,  to  doing  business  as 
those  found"  in  the  McMillan  case  "to  be  inade- 
quate", indicates  it  must  have  been  confused  with 
relation  to  the  law  applicable  here  on  the  matter  of 
what  constitutes  doing  j^usiness  for  process  purposes, 
and  failed  to  take  cognizance  of  the  fact  that  a  for- 
eign corporation  may  })e  doing  business  in  a  state 
so  as  to  make  it  amenable  to  service  of  process,  yet 
not  be  doing  business  to  such  an  extent  as  would 
entitle  a  state  to  impose  conditions  or  restrictions 
upon  the  right  of  a  foreign  corporation  to  transact 
business  within  a  state.  It  was  this  latter  situation 
that  was  dealt  with  in  the  McMillan  case  and  which 
is  heavly  relied  on  by  the  District  Court  in  discount- 
ing the  sufficiency  of  the  facts  here  presented  to  show 
defendant  was  doing  l)usiness  in  this  state. 

The  distinction  in  a  case  of  this  kind  between  the 
respective  matters  of  ]>]'ocess  and  state  regulation 
with  relation  to  what  constitutes  doing  business  is 
important,  and  must  he  recognized  in  order  to  prop- 
erly decide  a  question  that  relates  only  to  the  process 
aspect.  This  is  made  crystal  clear  by  the  decision 
of  this  Cou7-t  in  Liquid  V nicer  Corp.  v.  Srnncklcr 
(9th    CCA),    90    Fed.    (2d)     196,    which    has    been 
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adopted  as  a  leading  case  on  the  subject  throughout 
the  country,  and  wherein,  it  is  said,  at  page  202: 

'*A  foreign  corporation  may  be  doing  lousiness 
in  a  state  to  bring  it  within  the  jurisdiction  of 
the  court  and  amenable  to  its  ])rocess  and  yet 
not  o])tain  a  status  to  be  regulated  by  a  state 
statute  or  ))ring  it  within  the  statutory  provision 
requiring  a  license  for  operation  of  such  foreign 
corporation. ' ' 

Another  case  squarely  in  point  is  The  Thew  Shovel 
Co.  V.  Superior  Court,  35  Cal.  App.  (2d)  183,  95  Pac. 
(2d)  149,  w^here,  in  dealing  mth  the  distinction  be- 
tween the  various  code  sections  of  California  bear- 
ing on  the  matter  of  service  of  process  on  a  foreign 
corporation  and  on  the  right  of  that  state  to  impose 
regulations  on  the  right  to  do  business  there,  the 
Court  said,  commencing  at  page  185: 

''It  (the  term  'doing  business'  as  used  in  sec- 
tion 411  of  the  Code  of  Ci^dl  Procedure)  is  not, 
however,  to  be  confused  with  the  same  term  when 
used  in  statutes  (section  405  of  the  Civil  Code) 
having  a  different  purpose  or  in  proceedings 
involving  difference  issues.  *  *  *  'If  the  question 
relates  to  the  right  to  serve  process  upon  the 
corporation,  *  *  *  a  different  proposition  is 
presented  than  is  presented  where  it  relates  to 
the  right  and  power  of  the  State  to  impose  con- 
ditions or  restrictions  upon  the  right  of  a  for- 
eign corporation  to  do  business  here.'  " 

On  page  188,  the  (Jourt  also  said: 

"It  appears  that  petitioner's  desire  not  to  be 
involved   in   intrastate   business   arose    from  its 
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unwillingness  to  take  out  a  license  and  to  comply 
with  attending  tax  regulations.  Whether  it 
succeeded  in  legally  attaining  its  object  is  not 
necessary  to  pass  upon  in  this  proceeding.  Suffice 
to  say  that  whether  the  business  conducted  was 
interstate  or  intrastate  makes  no  difference  if 
petitioner  was  'doing  business'  in  the  State  of 
California  within  the  meaning  of  that  term  as 
used  in  section  411,  Code  of  Civil  Procedure." 

Another  case,  where  the  distinction  above  referred 
to  is  directly  involved  and  made  manifest  is  State 
V.  Ford  Motor  Co.  (S.  C),  38  S.  E.  (2d)  242.  There, 
the   precise    question   was   presented   w^hether,    in    a 
suit  to  enforce*  statutory  penalties  for  failure  of  a 
foreign  corporation  to  comply  with  regulatory  stat- 
utes, the  activities  of  such  corporation  made  it  amen- 
able to  process  and  also  to  the  liabilities  imposed  by 
statute    for    non-compliance.     In    holding    that    the 
activities   of  the   foreign  corporation   involved   were 
such  as  to  make  it  amenable  to  process  under  the 
broadened  rule  laid  down  in  International  Shoe  Co. 
V.  State  of  Washington,  supra,  but  were  not  sufficient 
to  subject  the  corporation  to  liability  for  the  penalties 
sought  to  be  collected,  the  Court  said  at  page  248: 
''The  distinction  is  now  well  defined,  and  appli- 
cable here,  })etween  doing  lousiness  by  a  foreign 
corporation  within   a   state   sufficient  to   subject 
it  to  the  jurisdiction  of  the  latter 's  courts,  and 
the   doing   of  intrastate   business   therein    which 
su))jects  it  to  the  requirement  of  domestication 
and  the  conse(iuent  burdens  of  state  regulation 
and  taxation." 
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There  can  be  no  doubt,  therefore,  that  the  District 
Court  was  clearly  in  error  in  judging  the  facts  of 
the  instant  case  in  the  light  of  decisions  involving 
solely  the  question  of  whether  the  activities  of  a 
foreign  corporation  were  sufficient  to  subject  it  to 
matters  of  statutory  regulation  only. 


III. 

THE  FACTS  OF  THE  INSTANT  CASE  ARE  SUCH  AS  TO  MAKE 
IT  REASONABLE  AND  JUST  THAT  DEFENDANT  BE  HELD 
AMENABLE  TO  PROCESS  AND  REQUIRED  TO  DEFEND  THE 
PRESENT  ACTION. 

While  it  is  true  that  prior  to  the  decision  of  the 
Supreme  Court  in  International  Shoe  Company  v. 
Washington,  su])ra,  there  were  decisions  holding  mere 
solicitation  alone  was  not  sufficient  to  render  a  for- 
eign corporation  amenable  to  process,  there  were 
also  cases  holding  that  very  little  more  than  ''mere 
solicitation"  was  required  to  bring  about  that  result 
(Frene  v.  LoHisviUe  Cement  Co.,  134  Fed.  (2d)  511). 
Here,  defendant's  own  affidavit  in  support  of  the 
motion  to  quash,  admits  one  of  its  salesmen  "visits 
prospective  customers  in  various  western  states  ap- 
proximately twice  a  year  to  solicit  orders",  and  from 
the  uncontradicted  facts  contained  in  the  depositions 
herein,  it  must  be  inferred  that  included  in  the  west- 
ern states  thus  visited  for  purposes  of  solicitation 
is  California.  In  addition  to  such  solicitation,  how- 
ever, it  appears  without  contradition  that  other  activ- 
ities were  carried  on  by  defendant  in  this  state.    The 
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record  shows  defendants  made  arrangements  with 
local  concerns,  which  were  undou])tedly  contractual 
in  nature,  and  under  the  terms  of  which  they  should 
have  the  exclusive  privilege  of  being  dealers  of 
defendant's  i)roducts  in  i)articular  areas;  that  these 
dealers  were  allowed  to  i)urchase  merchandise  on  a 
discount  basis  and  were  specifically  designated  by 
defendant  ''as  our  representative''  in  the  territory 
assigned;  that  defendant  consulted  its  dealer  in  the 
Sacramento  area  relative  to  obtaining  consent  to  the 
appointment  of  another  dealer  in  Stockton;  that  the 
dealer  appointed  for  the  Sacramento  area.  Weaver 
Tractor  Company,  was  specifically  authorized  to 
stamp  its  name*  on  catalogues  furnished  by  defendant 
showing  it  was  acting  as  a  distrUmtor  of  defendant's 
products;  that  at  least  part  of  the  arrangements  for 
the  representation  of  defendant  was  made  in  Cali- 
fornia by  representatives  of  defendant  coming  here 
for  the  purpose  of  supplementing  other  portions  of 
the  arrangement  made  by  mail;  that  defendant 
referred  all  orders  for  its  products  coming  from  the 
area  assigned,  to  the  dealer  located  therein,  with  the 
explanation  that  such  dealei*  was  defendant's  dis- 
tributor for  its  products  in  that  area;  that  all  prod- 
ucts proving  defective  would  be  returned  for  adjust- 
ment to  defendant,  which  had  the  final  say  as  to 
whether  a  credit  would  be  given;  that  dealers  were 
furnished  with  discount  sheets  and  with  catalogues 
for  distribution  to  the  trade ;  that  defendant  arranged 
for  its  field  engineer  to  call  on  its  dealer  in  the  Sacra- 
mento area,  at  least  once  each  six  months,  and  who, 
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upon  his  arrival,  would  check  the  stock  of  the  dealer, 
discuss  features  of  defendant's  line  of  merchandise 
and  also  ride  with  the  dealer's  salesmen  to  the  larger 
logging  accounts  of  the  dealer  for  the  purpose  of 
discussing  the  advantage  of  using  defendant's  prod- 
ucts; and  that  in  consequence  of  the  foregoing  activ- 
ities defendant  was  able  to  realize  in  the  Sacramento 
area  alone  a  volume  of  business  running  into  approx- 
imately $10,000.00  per  year.  Under  these  circum- 
stances, it  would  seem  unquestionable  that  there  is 
here  more  than  ^^mere  solicitation"  and  more  than 
merely  casual  or  occasional  activities  in  the  fostering 
of  defendant's  business  in  this  state,  and  that  even 
if  it  were  not  for  the  rule  enunciated  in  the  Interna- 
tional Shoe  Co.  case,  defendant  should,  nevertheless, 
be  considered  as  doing  business  in  this  state  so  as  to 
make  it  amenable  to  process  here. 

Prior  to  the  International  Shoe  Co.  case,  there  were 
many  decisions  holding  that  the  selection  of  dealers 
or  the  creation  of  distributorships  was  sufficient  to 
constitute  doing  business  for  purposes  of  process. 
(The  Theiv  Shovel  Co.  v.  Superior  Court,  35  Cal. 
App.  (2d)  183,  95  Pac.  (2d)  149;  Moore  Machinery 
Co.  V.  Steward-Warner  Corp.,  27  Fed.  Supp.  526; 
Knapp  V.  Bullock  Tractor  Co.,  242  Fed.  543;  Bendix 
Home  Appliances  v.  Radio  Accessories  Co.,  129  Fed. 
(2d)  177,  181;  LaPorte  Heinekamp  Motor  Co.  v. 
Ford  Motor  Co.,  24  Fed.  (2d)  861;  Carroll  Electric 
Co.  V.  Freed-Eiseman  Radio  Corp.,  50  Fed.  (2d)  993; 
Vilter  Mfg.  Co.  v.  Rolaff,  110  Fed.  (2d)  491). 
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In  the  case  of  the  Thew  Shovel  Co.  v.  Superior 
Court,  35  Cal.  App.  (2d)  183,  95  Pac.  (2d)  149,  the 
only  test  for  determining  whether  a  foreign  corpora- 
tion is  ''doing  bnsiness"  in  California  under  section 
411  of  the  Code  of  Civil  Procedure  is  prescribed  at 
page  185  as  follows: 

"The  term  'doing  ])usiness'  as  used  in  section  411 
of  the  Code  of  Civil  Procedure,  means  the  entry 
of  a  corporation  into  a  state  other  than  that 
wherein  it  is  incorporated  for  the  purpose  of 
transacting  some  substantial  part  of  its  ordinary 
business  or  exercising  some  of  the  functions  for 
which  it  was  created/' 

Certainly,  the  defendant  in  the  instant  case  made 
its  exclusive  distributor  agreements  with  California 
firms,  solicited  business  here,  and  sent  its  agents  here 
solely  "for  the  purpose  of  transacting  some  substan- 
tial part  of  its  ordinary  business  or  of  exercising 
some  of  the  functions  for  which  it  was  created"; 
and,  surely,  under  the  circumstances  here  presented, 
defendant  enjoys  the  same  advantages  in  selling  its 
products  in  California,  as  it  would  have  in  the  event 
branch  offices  were  actually  maintained  by  defend- 
ant in  this  state,  and  it  would  indeed  ])e  an  analomy, 
if  defendant  was  considered  as  not  doing  business 
in  this  state  merely  because  it  had  seized  on  the  device 
of  arranging  the  sale  and  distribution  of  its  products 
in  this  state  through  the  medium  of  a  number  of 
locally  owned  firms,  each  of  whom  handles  defendant's 
products  only  because  they  are  given  the  exclusive 
right  to  do  so  in  a  designated  area  and  because  of  a 
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special  discount  arrangement  made  with  them  by 
defendant.  There  is  as  much  reason  for  holding 
defendant  amenable  to  process  in  the  present  action 
as  existed  in  the  cases  cited  above,  for  in  each  in- 
stance, the  ultimate  ol)ject  of  the  manufacturer  is 
the  same,  namely,  the  procuring  of  business  in  an- 
other state  by  means  of  a  local  arrangement  and 
stimulating  such  ))usiness  by  the  rendition  of  assist- 
ance over  a  period  of  years  by  the  manufacturer's 
agents  in  this  state  to  the  local  distributors  obtaining 
such  business. 

Furthermore,  there  would  seem  little  doubt  but 
that,  even  under  the  old  rule,  the  activities  of  defend- 
ant's representatives  in  this  state  were  certainly  such 
as  to  constitute  a  continuous  effort  to  stimulate  the 
sale  of  its  pi'oducts  here.  This  is  indicated  not  only 
by  defendant's  exclusive  arrangements  with  dealers, 
heretofore  referred  to,  Init  by  its  correspondence  and 
by  its  action  in  sending  its  representatives  into  this 
state  for  the  purpose  of  soliciting  orders,  checking 
over  its  dealers'  stock,  discussing  features  of  its  line 
of  merchandise,  and  making  visits  upon  logging 
accounts  for  the  purpose  of  pointing  out  the  advan- 
tages of  using  defendant's  products.  These  latter 
activities  would  alone  seem  sufficient  to  constitute 
doing  business  in  this  state.  A  case  in  point  is 
Milhank  v.  Stmidard  Motor  Co.,  132  Cal.  App.  67, 
22  Pac.  (2d)  271,  which  involves  the  validity  of  serv- 
ice of  process  on  a  foreign  corporation  under  section 
411  of  the  California  Code  of  Civil  Procedure,  as  it 
formerly  read.   There,  the  point  at  issue  was  whether 
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the  foreign  corporation  was  doing  business  in  Cali- 
fornia ])y  virtue  of  sending  one  of  its  employees 
into  this  state  to  service  machinery  sold  by  the  manu- 
facturer in  interstate  commerce.  In  holding  that 
such  service  arrangement  was  alone  sufficient  to  luring 
the  defendant  manufacturer  within  the  category  of 
a  foreign  corporation  doing  business  in  California, 
the  court  said  at  page  70 : 

''Directing  our  attention  to  the  activities  of 
defendant  in  this  state,  we  are  of  the  opinion  that 
they  were  sufficient  in  character  to  constitute 
'doing  business'  for  the  purpose  of  the  service  of 
summons.  The  continuous  endeavor  to  service 
the  engines  of  customers  in  order  to  correct  their 
mechanical  defects  and  increase  their  efficiency 
was  a  substantial  and  important  branch  of  its 
ordinary  business.  It  is  apparent  that  the 
maintenance  of  such  a  ser\dce  does  not  logically 
fall  within  the  category  of  a  merely  casual  or 
incidental  activity  of  defendant.  (Cone  v.  New 
Britain  Machine  Co.,  20  Fed.  (2d)  593,  595; 
Beach  v.  Kerr  Turbine  Co.,  243  Fed.  706.)." 

Obviously,  a  foreign  corporation  which  sends  its 
representatives  into  this  state  to  consummate  exclu- 
sive dealer  arrangements,  and  which,  over  a  period 
of  years,  and  at  least  once  every  six  months,  sends 
its  field  engineer  to  California  for  the  i)urpose  of 
checking  the  stock  of  its  distributors,  discussing 
features  of  his  employer's  merchandise,  and  riding 
with  the  distributor's  salesmen  in  making  visitations 
upon  large  logging  accounts  for  the  purpose  of  point- 
ing out  the  advantages  of  using  products  manuf ac- 
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tured  by  the  foreign  corporation,  is  engaging  in  an 
activity  which  is  as  much  '^a  substantial  and  im- 
portant branch"  of  the  ''ordinary  business"  of  such 
corporation,  as  was  the  servicing  activity  constituting 
the  basis  for  the  holding  in  the  case  just  cited. 

Regardless  of  any  question  which  might  previously 
have  existed  with  reference  to  the  foregoing,  any 
doubt  in  that  regard  is  now  laid  at  rest  by  the  ruling 
in  International  Shoe  Co.  v.  Washington,  supra,  and 
decisions  announced  subsequent  thereto  have  also 
definitely  recognized  the  deviation  from  what  might 
have  theretofore  ):)een  the  law  on  the  subject  of  what 
constitutes  doing  business  in  a  state.  A  case  squarely 
in  point,  and  involving  the  activities  of  a  foreign 
corporation  in  stimulating  sales  made  by  dealers  to 
whom  defendant's  products  were  sold  under  a  dis- 
count arrangement,  for  resale  to  the  ultimate  con- 
sumer in  specified  areas,  is  Wooster  v.  Trimont  Mfg. 
Co.,  203  S.  W.  (2d)  411.  There,  an  order  quashing 
service  of  summons  was  reversed  and  the  ruling  in 
that  regard  was  based  squarely  on  the  principles  an- 
nounced in  the  case  of  J nter national  Shoe  Co.  v.  State 
of  Washington,  supra.  After  recognizing  that  orders 
placed  by  a  dealer  in  Missouri  for  defendant's  prod- 
ucts were  interstate  business  in  character,  but  that 
this  alone  did  not  render  the  defendant  immune  from 
process  in  Missouri,  the  court  said,  at  page  414: 

"In  view  of  the  ruling  in  the  International  Shoe 
Co.  case,  we  are  constrained  to  the  rule  that, 
under  the  facts  here,  defendant  was  doing  busi- 
ness in  this  state  to  the  extent  of  making  it 
amenable  to  the  process  served  upon  it." 
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Another  case  announced  since  the  International 
Shoe  Co.  case,  showing  the  deviation  from  the 
former  rule  is  Lasky  v.  Norfolk  c(:  W.  Ry.  Co.,  CCA. 
6th,  157  Fed.  (2d)  674;  and  still  another  case  to  the 
same  effect,  and  containing  an  exhaustive  discus- 
sion and  reference  to  the  numerous  cases  involving 
dealerships,  and  involving  activities  conducted  in 
assisting  such  dealers  in  disposing  of  the  products 
of  defendant  through  the  medium  of  resale,  is  State 
V.  Ford  Motor  Co.  (S.  C),  38  S.  E.  (2d)  242.  This 
last  decision  refers  to  the  ruling  in  the  International 
Shoe  Co.  case,  and  after  analyzing  many  decisions 
involving  a  manufacturer-dealer  relationship,  held 
that  although  the  activities  of  the  manufacturer's 
agents  might  not  constitute  the  doing  of  business  so 
as  to  make  the  manufacturer  amenable  to  statutory 
penalties  for  failure  to  become  domesticated,  such 
manufacturer  was,  nevertheless,  engaged  in  activities 
that  made  it  amenable  to  service  of  process.  In  that 
regard,  the  court,  at  page  254,  said: 

"Appellant's  business  in  South  Carolina  is  inter- 
state in  character,  according  to  the  evidence,  and 
it  cannot  be  required  to  domesticate  or  suffer 
the  statutory  penalty  for  failure  thereabout. 
Infliction  of  the  latter  would  burden  interstate 
commerce,  which  the  state  cannot  constitutionally 
do.  Appellant's  many  dealers  in  the  state  are 
not  its  agents;  they  are  in  intrastate  business 
here,  not  it.  And  its  traveling  representatives 
are  here  on  occasions  'servicing'  its  warranties, 
cviltivating  the  interstate  business,  sui)ervising 
it  and  soliciting  more,  but  they  make  no  local 
sales  or  collections  nor  engage  otherwise  in  intra- 
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state  business  so  far  as  the  I'ecord  before  us 
shows.  The  activities  of  the  itinerant  represen- 
tatives are  incidental  to  the  interstate  business 
but  they  undoubtedly  manifest  the  presence  here 
of   the   corporation   for    jurisdictional   purposes. 

As  noted  in  the  International  Shoe  Co.  case,  the 
question  here  to  be  decided,  namely,  whether  the 
activities  of  defendant  make  it  amenable  to  process, 
is  not  to  be  determined  on  the  basis  of  "mechanical  or 
quantitative"  criteria.  Neither  is  the  effect  of  such 
activities  to  be  considered  merely  in  the  light  of 
whether  they  are  *'a  little  more  or  a  little  less".  It 
would  seem,  however,  that  the  District  Court  followed 
the  contrary  of  these  conceptions,  rather  than  giving 
consideration  to  the  ''quality  and  nature  of  the 
activity  in  relation  to  the  fair  and  orderly  adminis- 
tration of  the  laws  which  it  was  the  purpose  of  the 
due  process  clause  to  insure."  TJnder  the  ruling  in 
the  International  Shoe  Co.  case,  if  the  activities  car- 
ried on  by  defendant  in  this  state  enabled  it  to  enjoy 
the  benefit  and  protection  of  the  laws  of  this  state, 
and  if  the  obligation  here  sued  on  is  connected  vdth 
those  activities,  there  is  no  question  but  that  imder 
the  new  rule,  defendant  should  be  required  to  respond 
to  service  of  process  in  this  action.  Here,  there  is 
no  question  hut  that  the  activities  of  defendant  here- 
inabove enumerated  were  such  as  would  have  entitled 
defendant  to  have  recourse  in  the  Courts  of  Cali- 
fornia to  enforce  any  of  its  rights  arising  therefrom, 
and  that  defendant  has  definitely  received  the  benefit 
and  protection  of  the  laws  of  this  state,  while  carry- 


ing  on  those  activities;  and  it  is  likewise  unquestion- 
able that  the  liability  here  sued  on  is  connected  with 
those  activities,  for  plaintiff's  injury  arose  from  one 
of  the  sales  which  those  activities  were  definitely  cal- 
culated to  promote.  Under  these  circumstances  the 
following  language  used  in  International  Shoe  Co. 
case  is  pertinent.  Speaking  of  the  activities  of  the 
foreign  corporation  there  involved  and  the  use  of 
salesmen  to  take  orders,  the  court  said: 

"They  resulted  in  a  large  volume  of  interstate 
business,  in  the  course  of  which  appellant  received 
the  benefits  and  protection  of  the  laws  of  the  state, 
including  the  right  to  resort  to  the  courts  for 
the  enforcement  of  its  rights.  The  obligation 
which  is  here  sued  upon  arose  out  of  those 
very  activities.  It  is  evident  that  these  opera- 
tions establish  sufficient  contacts  or  ties  with  the 
state  of  the  forum,  to  make  it  reasonable  and 
just  according  to  our  traditional  conception  of 
fair  play  and,  substantial  justice  to  \permit  the 
stfite  to  enforce  the  obligations  which  appellant 
has  incurred  there.  Hence  we  cannot  say  that 
the  maintenance  of  the  present  suit  in  the  State 
of  Washington  involves  an  unreasonable  or  un- 
due procedure/* 

It  is  respectfully  submitted  that  the  order  of  the 
District  Court  quashing  service  of  summons  in  the 
instant  case  should  be  reversed. 

Dated,  Sacramento,  California, 
June  24, 1948. 

Archibald  D.  McDougall, 
:    .  Attorney  for  Appellant. 
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STATEMENT  OF  THE  CASE. 
This  action  was  commenced  in  the  Superior  Court 
of  the  State  of  California  in  and  for  the  County  of 
Sacramento.  Appellant  attempted  to  obtain  service 
upon  appellee,  a  Washington  corporation,  pursuant 
to  section  411  (2)  of  the  California  Code  of  Civil 
Procedure  which  reads  as  follows: 

*'411.     The  summons  must  be  served  by  de- 
livering a  copy  thereof  as  follows: 
******  it 

(2)  Foreign  corporations,  etc.  If  the  suit  is 
against  a  foreign  corporation,  or  a  nonresident 
joint  stock  company  or  association  doing  busi- 
ness in  this  State;  in  the  manner  provided  by 
Section  406a  of  the  Civil  Code." 


Upon  petition  of  appellee,  the  action  was  removed 
to  the  United  States  District  Court  for  the  Northern 
District  of  California,  Northern  Di^dsion,  by  virtue 
of  an  order  of  the  Superior  Court.    (Rec.  26.) 

Appellee  appeared  specially,  as  it  does  now,  for  the 
sole  purpose  of  challenging  the  jurisdiction  of  the 
Court  over  appellee  and  moved  to  quash  the  service  of 
summons.    (Rec.  27.) 

Jurisdiction  could  only  be  obtained  over  appellee 
if  at  the  time  of  the  attempted  service  of  summons,  it 
was  doing  business  in  California  as  provided  by  Sec- 
tion 411  of  the  California  Code  of  Civil  Procedure,  to 
which  reference  has  been  made  above.  Therefore  it 
was,  and  is  incumbent,  upon  appellant  to  prove  that 
Young  Iron  Works,  a  Washington  corporation,  was 
present  in  California  or  engaged  in  such  activities 
as  to  satisfy  the  California  Statute.  The  Honorable 
Dal  M.  Lemmon,  United  States  District  Judge,  held 
that  appellee  was  not  doing  business  in  California  and 
ordered  that  service  upon  appellee  be  quashed.  (Opin- 
ion and  Order,  Rec.  31  to  36,  incl.) 

The  material  facts  concerning  appellee's  business 
are  shown  in  the  affidavit  of  Paul  J.  Isaacson.  (Rec. 
18  to  22,  incl.)  No  case  has  been  cited  in  appellant's 
brief  which  holds  that  the  transactions  described  by 
Mr.  Isaacson  constitute  doing  business  in  the  State 
of  California  for  the  purpose  of  serving  process  or 
otherwise. 

The  facts  stated  by  Mr.  Issacson  in  his  affidavit 
(Rec.  18  to  22,  incl.)  are  uncontradicted.  They  are 
as  follows: 


Young  Iron  Works  is  a  Washington  corporation 
and  has  no  office  or  place  of  business  or  employees, 
agents  or  sale  organizations  of  any  kind  in  California. 
Its  only  place  of  business  is  Seattle,  Washington, 
where  it  is  engaged  in  the  manufacture  of  various 
mechanical  devices  used  in  the  lumber  industry.  Its 
products  are  sold  only  from  Seattle  and  shipped  only 
from  Seattle  and  the  company  has  no  stock  of  goods 
or  parts  in  California  nor  on  consignment,  nor  in  stor- 
age there.  All  sales  ai-e  made  in  Seattle,  Washington. 
The  company  has  one  salesman  who  visits  prospective 
customers  in  various  western  states  approximately 
twice  a  year.  This  salesman  resides  in  Seattle,  Wash- 
ington. He  has  no  residence  in  California  and  has 
never  established  any  office  or  place  of  business  in 
California.  All  sales  are  made  from  Seattle,  Wash- 
ington, to  independent  dealers  in  California.  No 
contracts  are  made  with  any  dealers,  nor  does  the 
company  have  any  interest  in  any  California  dealer- 
ship. Orders  are  generally  sent  by  mail  to  the  Seattle, 
Washington,  office  and  are  accepted  and  filled  from 
Seattle.  Dealers'  customers  buy  direct  for  their  own 
account.  Young  Iron  Works  retains  no  title  or  in- 
terest of  any  kind  in  goods  shipped  to  customers.  It 
furnishes  no  installation  service  or  repair  or  mainte- 
nance service  of  any  kind  in  California,  or  elsewhere. 
No  stock  or  parts  is  maintained,  in  California  or  else- 
where. The  company  does  no  advertising,  maintains 
no  exhibits,  displays  or  demonstrations  in  California. 
It  has  no  interest  in  the  resale  of  merchandise  bought 
by  independent  dealers,  nor  any  collections  or  pro- 
ceeds of  sales.  No  sales  are  made  in  California  for  the 


account  of  the  corporation  or  in  which  it  has  any 
interest. 

Appellant  attempted  to  meet  the  burden  upon  him, 
through  the  testimony,  hy  depositions,  of  Albert  S. 
Weaver,  Jr.,  president  of  the  Weaver  Tractor  Com- 
pany (Rec.  51  to  84,  inch),  and  of  Thomas  H.  Lynn, 
assistant  sales  manager  of  the  tractor  company.  (Rec. 
84  to  93,  inch) 

The  testimony  of  Mr.  Weaver  and  of  Mr.  Lynn  in 
no  way  contradicts  the  testimony  of  Mr.  Isaacson. 
In  fact,  their  testimony  makes  it  perfectly  clear  that 
Weaver  Tractor  Company  was  an  independent  dealer 
buying  merchandise  in  interstate  commerce  from 
Young  Iron  Works  and  many  other  corporations  and 
that  in  no  respect  did  the  tractor  company  act  in  an 
agency  or  representative  capacity. 

The  initiation  of  the  dealership  of  Weaver  Tractor 
Company  came  about  through  one  of  the  Weaver  em- 
ployees attending  a  logging  congress  in  Oregon  and 
there  seeing  a  display  of  Young  merchandise.  (Rec. 
54,  58.)  Weaver  then  arranged,  as  a  dealer  to  pur- 
chase Young  products  for  exclusive  resale  in  the 
Sacramento  trade  area.  As  Mr.  Weaver  said  (Rec. 
55)  ''We  buy  it  from  them,  sell  it  to  the  trade,  and 
that  is  about  it." 

Frequent  reference  has  been  made  in  appellant's 
brief  to  the  use  of  the  word  "representative."  Mr. 
Weaver  explained  the  use  of  that  term  in  the  trade  as 
simply  meaning  the  selling  of  a  manufacturer's  prod- 
ucts.    (Rec.  82.)    The  reference  Mr.  Weaver  made 


conoerning  an  exclusive  arrangement  simply  means 
that  "tliey  are  tJie  only  dealers  in  a  particular  area 
who  sell  products  of  that  manufacturer."  (Rec.  83.) 
Mr.  Lynn  also  testified  to  the  same  effect  and  said 
that  reference  to  "their  products"  simply  meant 
products  manufactured  by  Young  Iron  Works,  but 
which  belonged  to  Weaver.    (Rec.  90,  91.) 

Concerning  the  single  visit  of  a  Mr.  Isaacson  from 
Young  Iron  Works  at  Seattle,  Mr.  Weaver  said : 

^'Oh,  it  was  just  one  of  those  casual  things. 
The  gist  of  it  was  we  liked  the  Young  line,  and 
they  liked  the  sales  that  we  were  making  of  their 
products,  and  it  was  working  out  quite  well  with 
both  sides,  and  everybod}^  was  very  happy." 
(Rec.  75.) 

It  was  also  Mr.  Weaver's  testimony  that  Mr.  Nel- 
son, from  appellee's  factory  at  Seattle,  visited  the 
Sacramento  area  about  twdce  a  year  and  that  he  would 
stay  a  day  or  two  but  usually  for  only  a  matter  of 
hours.    (Rec.  80.) 

Other  facts  testified  to  by  Mr.  Weaver  in  his  depo- 
sition were  these :  Weaver  Tractor  Company  sent  mail 
orders  to  Young  Iron  Works  at  Seattle  for  merchan- 
dise. The  orders  were  filled  Iw  Young  in  Seattle  and 
were  shipped  from  Seattle.  Weaver  was  then  billed 
for  the  merchandise.  No  goods  were  sent  to  Weaver 
on  consignment.  No  orders  for  merchandise  were 
given  to  Mr.  Nelson,  Young's  representative.  Young 
Iron  Works  had  nothing  at  all  to  do  with  the  business 
or  activities  of  Weaver.    (Rec.  81  to  83,  inch) 


The  United  States  District  Judge  Dal  M.  Lemmon 
had  before  him  all  of  the  facts  contained  in  the  present 
record  and  in  his  opinion  (Rec.  36)  said: 

'*I  hold  that  the  facts  disclose  that  defendant 
did  not  engage  in  the  regular  continued  and  sus- 
tained course  of  business  in  California  necessary 
to  constitute  doing  business  there.  Rather,  its 
activities  were  casual  or  occasional." 


ARGUMENT. 
SUMMARY. 

The  sole  question  here  is  whether  the  District  Court 
erred  in  holding  that  the  appellee,  a  Washington  cor- 
poration, was  not  engaged  in  any  activity  or  activities 
in  the  State  of  California  which  would  constitute 
''doing  business"  there  within  the  meaning  of  sub- 
division 2  of  Section  411  of  the  California  Code  of 
Civil  Procedure. 

There  is  no  case  cited  by  appellant  in  his  opening 
brief  or  that  we  have  been  able  to  find  which  holds 
that  the  course  of  dealing  which  can  be  inferred  from 
any  of  the  evidence  in  this  case  constitutes  doing 
business  in  California  for  the  purpose  of  subjecting 
the  appellee  to  the  jurisdiction  of  the  California 
Court.  Those  cases  cited  by  appellant  and  to  which 
reference  will  be  made  in  the  following  pages,  are 
clearly  distinguishable  and  in  all  cases  fall  far  short 
of  showing  that  the  interstate  character  of  the  busi- 
ness transacted  by  ap])ellee  is  the  kind  or  type  contem- 
plated by  the  California  Statute.     Therefore  appel- 


lant  has  found  it  necessary  in  his  argument,  particu- 
larly on  pages  15  and  16  of  his  opening  brief,  to  as- 
sume factually  the  very  conclusion  he  wishes  this 
Court  to  reacli. 


I. 

THE  YOUNG  IRON  WORKS  WAS  NOT  ENGAGED  IN  ANY  AC- 
TIVITY IN  CALIFORNIA  WHICH  GAVE  RISE  TO  THE 
CLAIMED   LIABILITY. 

Appellant  argues  that  the  ''presence  within  the 
state"  is  a  discarded  doctrine.  This  is  only  a  play 
upon  words.  A  corporation  can  never,  in  a  real  sense, 
be  present  in  a  state  like  an  individual  is  present. 
It  has  to  act  through  officers  and  agents.  We  submit, 
however,  that  even  tliougli  for  valid  service  of  process 
(a)  it  is  not  necessary  that  the  foreign  corporation 
qualify  for  intrastate  business;  (b)  nor  necessary  that 
it  be  subject  to  local  state  regulations,  procedures, 
and  licenses;  (c)  nor  that  it  maintain  an  office  or 
have  a  direct,  tangible  ''presence"  within  the  state; 
(d)  nevertheless  a  corporation  has  to  do  something 
more  than  manufacture  and  ship  its  goods  and  send 
catalogs  into  a  state  in  interstate  commerce  in  order 
for  it  to  have  brought  itself  within  the  state  or  under 
the  protection  of  the  laws  of  the  state  to  the  point 
where  it  can  be  amenable  in  local  Courts  to  claims  of 
strangers  because  of  alleged  defects  in  an  alleged 
product  of  the  manufacturer  where  used  by  a  remote 
purchaser  who  did  no  ))usiness  with  appellee  any- 
where, let  alone  in  the  State  of  California. 
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We  do  not  find  that  the  case  of  International  Shoe 
Company  v.  State  of  Washington,  326  U.  S.  310,  upon 
which  appellant  so  heavily  relies,  supports  his  posi- 
tion. That  was  a  case  wliere  the  State  of  Washington 
brought  suit  in  the  State  Court  to  recover  unpaid 
contributions  to  the  State  Unemployment  Compensa- 
tion Fund.  The  statute  under  which  the  suit  was 
brought  provides  for  unemployment  compensation  for 
employees,  the  cost  of  which  is  defrayed  by  contribu- 
tions required  to  be  made  by  employers  to  the  State 
Unemployment  Compensation  Fund.  International 
Shoe  Company  appeared  specially  and  moved  to  set 
aside  the  order  and  notice  of  assessment  on  the 
ground  that  the  service  upon  appellant's  salesman  was 
not  proper  ser^dce  upon  appellant  and  that  appellant 
was  not  a  corporation  of  tlic  State  of  Washington  and 
was  not  doing  business  within  the  state ;  that  it  had  no 
agent  within  the  state  upon  whom  service  could  be 
made,  and  that  appellant  was  not  an  employer  within 
the  meaning  of  the  statute.  However,  the  appellant 
employed  11  to  13  salesmen  under  the  supervision 
and  control  of  the  home  office  at  St.  Louis  and  as 
stated  by  the  Court  at  page  313  of  the  opinion : 

*' These  salesmen  resided  in  Washington;  their 

principal  activities  were  confined  to  that  state; 

and  they  were  compensated  by  commissions  based 

upon  the  amount  of  their  sales." 

The  salesmen  carried  samples  and  rented  permanent 
sample  rooms  for  exhibiting  samples.  It  was  held 
that  the  regular  and  systematic  solicitation  of  orders 


in  the  state  by  appellant's  salesmen  resulted  in  a 
continuous  flow  of  aj)pellant's  product  into  the  state 
and  was  sufficient  to  constitute  doing  business  in  the 
state  so  as  to  make  appellant  amenable  to  suit  in  its 
Courts  and  that  there  were  additional  activities  as 
well. 

It  should  be  noted  that  in  that  case  the  salesmen 
resided  in  the  State  of  Washington,  were  permanently 
•engaged  in  business  there  as  immediate  and  direct 
agents  of  appellant,  and  received  commissions  for  the 
sales  they  made  in  that  state.  The  activity  in  which 
they  were  employed  within  the  State  of  Washington 
gave  rise  to  the  liability  for  the  unemployment  com- 
pensation payments  due  the  State  of  Washington.  At 
page  320  of  the  opinion  the  Court  said: 

''The  obligation  which  is  here  sued  upon  arose 
out  of  those  very  activities,"  so  that,  "It  is  evi- 
dent that  these  operations  established  sufficient 
contacts  or  ties  with  the  state  of  the  forum  to 
make  it  reasonable  and  just  according  to  our 
traditional  conception  of  fair  play  and  substan- 
tial justice  to  permit  the  state  to  enforce  the 
obligations  which  appellant  has  incurred  there." 

Based  on  the  facts  of  the  suit,  we  cannot  see  that 
this  decision  grants  any  authority  to  make  appellee 
subject  to  process  in  California,  where  it  does  a  purely 
interstate  buvsiness  and  sells  only  to  independent  deal- 
ers and  distributors  who  are  not  agents  of  the  foreign 
corporation.  At  pages  316  and  317  of  the  opinion 
the  Court  emphasized  that  the  terms  "present"  and 
"presence"  are  used  merely  to 
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*' symbolize  those  activities  of  the  corporation's 
agent  within  the  state  which  the  courts  will  deem 
to  be  sufficient  to  satisfy  the  demands  of  due 
process." 

The  Court  did  not  reverse  or  modify  those  decisions 
cited  by  it  on  pages  317  and  318  with  respect  to  which 
the  Court  at  page  317  said : 

"Conversely,  it  has  been  generally  recognized 
that  the  casual  presence  of  the  corporate  agent 
or  even  his  conduct  of  single  or  isolated  items  of 
activities  in  a  state  in  the  corporation's  behalf 
are  not  enough  to  subject  it  to  suit  on  causes  of 
action  unconnected  with  the  activities  there." 

The  language  of  the  Court  in  the  International  Shoe 
Company  case  at  page  320  of  the  opinion  is  also  very 
significant.  There  the  Court  in  referring  to  the  stand- 
ards adopted  by  it  said: 

"Applying  these  standards,  the  activities  car- 
ried on  in  behalf  of  appellant  in  the  State  of 
Washington  were  neither  irregular  nor  casual. 
They  were  systematic  and  continuous  throughout 
the  years  in  question." 

Appellant  cites  Wooster  v.  Trimont  Mfg.  Co. 
(Mo.),  203  S.W.  (2d)  411,  particularly  with  refer- 
ence at  page  413  of  the  opinion  to  an  article  by  J.  P. 
McBaine,  in  the  California  Law  Review  (34  Cali- 
fornia Law  Review  331).  The  appellant  can  get  no 
comfort  out  of  this  article.  The  author  says  the  result 
in  the  International  Shoe  Company  case  is  sound  but 
points  out  that : 


11 


'^The  liability  enforced  arose  out  of  the  acts 
done  by  the  Shoe  Company  in  the  State  of  Wash- 
ington."   (34  California  Law  Review  340) 

and  then  coiitinniiio-  says: 

'*An  action  by  a  state  against  a  foreign  cor- 
poration to  enforce  a  liability  to  contribute  to  its 
unemployment  fund,  where  liability  to  contribute 
is  based  upon  the  salaries  or  commissions  paid 
its  agents  engaged  in  the  business  of  soliciting 
orders  in  the  state  for  merchandise  to  be  shipped 
into  the  state,  would  not  have  produced  any  dif- 
ficulty for  either  the  bench  or  the  bar." 

The  author  at  page  336  of  the  review  article  says 
the  ''presence"  theory  and  the  "fair  play  and  sub- 
stantial justice  theory"  are  both  vague  and  unsatis- 
factory, and  then  goes  on  to  say : 

''It  is  suggested  that  a  proper  and  simpler 
solution  of  this  important  problem  is  to  hold  that 
an  appropriate  court  of  a  state  has  jurisdiction 
of  an  action  against  a  foreign  corporation  which 
arises  out  of  acts  done  b}^  its  agent  or  agents 
which  create  liability  or  constitute  a  part  of  a 
series  of  acts  which  culminate  in  creating  lia- 
bility, provided  due  notice  of  the  action  is  given. 
The  suggested  rule,  if  sound,  cannot  be  con- 
demned as  a  radical  departure  from  accepted 
doctrine  when  it  is  l)orne  in  mind  that  originally 
the  opinion  prevailed  that  a  corporation  could 
only  be  sued  in  the  state  that  created  it." 

Appellant,  at  page  19  of  his  brief,  says  the  facts 
in   Wooster  v.   Trimont    (203  S.  W.    (2d)    411)    are 
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'* similar  to  those  presented  in  this  case."  Actually, 
the  facts  in  that  case  bear  little  resemblance  to  those 
in  the  case  at  l)ar.  That  was  a  snit  lirought  in  Mis- 
souri by  a  manufacturer's  agent  against  the  manu- 
facturer, a  Massachusetts  corporation,  to  collect  com- 
missions. The  facts  as  stated  by  the  Court  at  page 
412  of  the  opinion  are  these :  The  defendant  company 
manufactured  pipe  tubes  and  wrenches  at  its  factory 
in  Massachusetts  and  sold  only  to  the  wholesale  trade. 
Plaintiffs  were  manufacturer's  agents  and  had  an 
office  in  St.  Louis,  Missouri.  Plaintiff  and  defendant 
entered  into  a  contract  in  1919  under  which  plaintiff' 
was  to  take  orders  for  the  company's  products  on  a 
commission  basis.  The  contracts  between  the  parties 
were  renewed  at  intervals  between  1919  and  1943.  The 
company  furnished  their  agent  with  catalogs,  discount 
sheets,  samples,  sales  data  and  information  concerning 
the  products  of  competitors.  The  company  employed 
two  men  to  call  on  the  Missouri  trade.  The  company 
directed  their  agent  to  place  the  company's  name  on 
the  agent's  office  door  and  to  put  the  company's  name 
in  the  St.  Louis  telephone  directory  and  in  the  St. 
Louis  post  office  directory.  The  company  permitted 
the  agent  to  use  a  letterhead  bearing  the  company 
name.  Many  business  letters  were  addressed  to  the 
company  at  the  agent's  office  in  St.  I^ouis.  The  com- 
pany name  appeared  on  the  ])uilding  directory.  The 
company  held  salesmen's  meetings  in  St.  Louis.  The 
agent  adjusted  comi)laints  for  the  company  and  col- 
lected accounts.  'Customers'  orders  were  addressed 
to  the  company  at  the  agent's  address. 
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We  submit  that  the  foregoing  facts  go  considerably 
beyond  anything  found  in  the  present  case. 

There  were  no  acts  of  Young  Iron  Works  in  Cali- 
fornia giving  rise  to  any  claimed  liability. 

Respondent  is  naturally  interested  in  the  success 
of  its  California  dealers  and  the  acceptability  of  its 
product,  BUT  respondent  does  not  distril^ute  or  pro- 
mote through  agents  or  in  anyway  act  under  the  pro- 
tection of  the  California  law.  In  the  International 
Shoe  Company  case,  the  Court  said  at  page  319  of  the 
opinion  (326  U.  S.  310)  that  foreign  corporations 
who  have  the  benefit  of  the  protection  of  state  law  and 
government  in  the  course  of  their  activities  should 
be  amenable  to  legal  process  and  to  suit  in  such  state, 
"so  far  as  those  obligations  arise  out  of  or  are  con- 
nected with  the  activities ' '  which  are  carried  out  under 
the  protection  of  such  state  laws. 

None  of  res])ondent's  relationships  with  its  dealers 
in  any  one  respect  or  in  the  aggregate  is  asserted 
under  the  benefit  or  protection  of  the  laws  of  Cali- 
fornia, nor  are  there  any  obligations  arising  here  that 
can  be  deemed  connected  with  any  activities  of  re- 
spondent in  the  State  of  California. 

Factually,  appellant  claims  injuries  arose  while  he 
was  employed  by  some  logger  who  in  turn  bought, 
either  from  the  dealer  or  someone  else,  the  device 
which  that  dealer  in  turn  had  purchased  from  re- 
spondent, a  foreign  raaniifacturer.  Appellant  is  ut- 
terly remote  from  any  activity  or  transaction  of  ap- 
pellee who  has  made  an  interstate  sale  of  goods  to  a 
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dealer  who  jjurchased  in  Seattle  goods  to  be  shipped 
to  California  for  resale  at  the  option  of  the  dealer. 

Legally,  appellant  errs  in  assuming  that  any  foreign 
corporation,  whose  manufactured  goods  are  bought 
by  California  dealers  and  resold  in  California,  is  in 
California  for  purposes  of  jurisdiction  of  California 
Courts  ])ecause  the  manufacturer  gives  the  dealer  pref- 
erential territory,  catalogs  and  ordinary  decency  in 
business  relationships. 

In  times  past,  dozens  of  criteria  have  been  em- 
phasized by  the  Courts  as  sufficient  or  insufficient, 
singly  or  together,  to  authorize  process  against  a 
foreign  corporation  and  from  time  to  time,  with  the 
development  of  the  economy  of  the  country  and  in- 
novations and  expansion  in  business  methods  the  at- 
titude of  the  Courts  has  changed  concerning  the  rela- 
tive significance  of  these  criteria;  BUT  none  of  the 
Courts  has  yet  adopted  appellant's  theory  that  there 
is  no  mark  of  distinction  between  when  a  foreign  cor- 
poration is  amenable  to  local  process  and  when  it  is 
not.  The  determination  is  not  a  matter  of  what  might 
momentarily  seem  to  be  a  good  idea  or  the  impres- 
sion of  the  Court. 

The  determination  as  to  when  the  process  is  valid 
is  still  to  be  based  on  the  facts  of  the  case  and  these 
facts  have  to  show  in  the  aggregate  such  a  presence 
or  activities  within  the  state  that  the  foreign  corpora- 
tion can  be  deemed  to  have  submitted  itself  to  the 
jurisdiction  of  that  state  or  had  the  benefit  or  sought 
the  use  of  its  laws  and  protection.   True  this  does  not 
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have  to  go  so  far  as  to  <iiialify  the  corporation  to  do 
intrastate  business,  but  tliere  has  to  be  some  direct 
activity  of  the  foreign  manufacturer  within  the  state. 
Here  respondent  had  no  direct  activities  in  the  state, 
kept  no  stock  of  goods,  serviced  no  property  there, 
kept  no  samples  there,  maintained  no  office  there,  had 
no  staff  or  em})loyees  there,  no  commission  agent  or 
salesman  even  lived  within  the  state,  and  all  business 
was  handled  in  and  out  of  Seattle  exclusively. 

At  the  most,  respondent  afforded  its  dealers  in 
California  preferential  or  ''exclusive"  treatment  in 
their  own  geographical  area,  supplied  them  with  some 
literature  and  occasional  counsel  and  suggestions.  The 
products  of  respondent  are  sold  in  California  solely 
and  exclusively  as  the  direct  and  sole  sales  of  such 
dealers  or  other  owners  of  those  products  as  may  have 
the  same.  '■ 

Even  if  appellant  was  injured  by  the  breaking  of  a 
swivel  manufactured  by  appellee,  the  cause  of  action, 
if  any,  did  not  arise  out  of  any  of  the  activities  of  ap- 
pellee in  the  State  of  California.  As  Mr.  Weaver 
testified  (Rec.  81),  the  manufactured  product  of 
Young  was  bought  on  requisition  mailed  to  Seattle 
where  the  product  was  manufactured.  The  goods  were 
then  shipped  in  interstate  commerce  to  Weaver  Trac- 
tor Company  at  Sacramento  and  the  tractor  company 
was  then  billed  through  the  mail.  Weaver  Tractor 
Company  was  an  independent  dealer  and  appellee  had 
no  control  over  its  Imsiness.  Sales  made  by  Weaver 
were  on  its  own  account.     Thus,  if  a  Young  swivel 
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were  sold  to  a  logging  company  employing  the  ap- 
pellant, not  only  would  Young  have  no  connection 
with  appellant,  but  neither  would  Weaver.  At  any 
rate,  no  activity  of  the  Young  Iron  Works  within  the 
state  gave  rise  to  the  claim  of  liability  which  is  as- 
serted in  the  complaint  in  this  case.  Thus  the  test  of 
"activity  giving  rise  to  the  claim  of  liability"  is  not 
met  by  the  facts  in  the  case  at  bar. 


II. 

WHETHER  A  FOREIGN  CORPORATION  IS  "DOING  BUSINESS" 
SO  AS  TO  MAKE  IT  AMENABLE  TO  PROCESS  OR  TO  STATE 
REGULATIONS  IS  A  QUESTION  OF  FACT. 

Appellant  again  errs  in  saying  the  District  Court 
overlooked  the  distinction  of  doing  business,  so  far 
as  service  of  process  is  concerned,  and  submitting  to 
state  regulation.  The  District  Court  found  factually 
here  that  respondent  was  not  in  California  sufficient 
for  the  service  of  process  on  it. 

In  this  connection,  it  is  interesting  to  note  the  case 
of  Minnesota  Mining  S  Mfg.   Co.   v.   International 
Plastic  Co.,  159  Fed.  (2d)  554.  This  was  decided  sub- 
sequent to  the  International  Shoe  Co.  case  and  quoted 
extensively  from  that  case,  and  then  said  on  page  564 : 
"Whatever  applicability,  if  any,  this  case  may 
have  on  the  question  now  before  us,  it  certainly 
establishes   the   proposition   that   the    ^boundary 
line  between   those   activities  which  justify  the 
subjection   of   a   corporation  to   suit,   and    those 
which  do  not'  is  a  question  of  fact." 
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The  '^ service"  attempted  to  be  made  by  the  appel- 
lant here  is  pursuant  to  a  California  statut-e,  which 
by  its  own  terms  is  applicable  to  corporations  actually 
and  actively  doing  business  in  California. 

No  "service"  was  ever  attempted  to  be  made  on 
any  salesman  or  representative  of  appellee  deemed  to 
be  in  the  State  of  California  and  carrying  on  its 
affairs  actively  there. 

Note  that  in  the  Tnteniational  Shoe  Co.  case,  relied 
on  by  appellant,  the  ser\dce  there  sought  to  be  sus- 
tained was  made  by  (a)  registered  mail  to  the  home 
office  of  the  company  and  (b)  personally  upon  resi- 
dent sales  agents  who  were  permanently  residing  in 
the  state,  with  display  samples  maintained  there  on  a 
semi-permanent  basis. 

Reference  is  made  by  appellant  to  the  case  of 
McMillan  Process  €o.  v.  Brotvn,  33  Cal.  App.  (2d) 
279,  91  Pac.  (2d)  613,  which  was  cited  by  the  District 
Court  in  its  opinion.  That  was  a  case  in  which  the 
right  of  the  plaintiff  foreign  corporation  to  bring  an 
action  in  the  California  Court  was  challenged  on  the 
ground  that  plaintiff  was  doing  business  in  California 
but  had  not  complied  with  the  laws  there.  The  Court 
in  that  case  reviewed  the  facts  concerning  the  ac- 
tivities of  the  plaintiff  corporation  in  California  and 
held  they  were  not  sufficient  to  constitute  doing  busi- 
ness in  the  sense  that  the  corporation  was  engaged  in 
intrastate  business.  In  that  case  the  plaintiff  corpo- 
ration and  the  defendant  entered  into  a  contract  under 
which  defendant  was  given  the  right  to  use,  in  Cali- 
fornia, a  certain  patented  machine  for  defiberizing 
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wood.   The  contract  provided  for  the  delivery  of  addi- 
tional machines. 

The  title  to  the  machines  was  retained  by  the  cor- 
poration. Payments  for  the  use  of  the  machines  were 
to  be  made  on  a  royalty  basis.  The  corporation  was  to 
have  access  to  defendant's  books,  records,  shipping 
docimients,  memorandums,  and  other  data  kept  by  the 
defendant  in  conducting  his  business.  The  corporation 
was  given  the  right  to  repossess  the  machines  in  case 
of  default.  The  president  of  the  corporation  went  to 
California  for  the  purpose  of  making  certain  changes 
in  the  machines  for  purpose  of  making  them  operate 
properly. 

The  determination  of  the  problem  in  the  McMillan 
case  was  purely  factual  as  it  is  in  the  instant  case, 
and  as  it  is  in  all  cases  involving  the  question  of  what 
constitutes  doing  business  and  whether  for  the  pur- 
pose of  making  a  foreign  corporation  amenable  to 
process  or  subject  to  state  regulation  or  otherwise. 

In  Liquid  Veneer  Corp.  v.  SmiicUler  (9th  C.  C.  A.), 
90  Fed.  (2d)  196,  the  Court  found  that  the  corpora- 
tion was  amenable  to  process  under  the  facts  stated 
at  page  200  of  the  opinion  as  follows: 

"There  can  be  no  doubt  that  the  defendant,  at 
the  time  and  prior  to  service  upon  it  by  serving 
the  Secretary  of  State,  shipped  merchandise  in 
bulk  and  warehoused  it  in  San  Francisco  for 
present  and  future  use  in  filling  its  orders;  that 
from  the  San  Francisco  stock  shipments  were 
made  to  Los  Angeles  to  fill  orders  and  that  orders 
were  immediately  filled  from  the  stock  kept  in 
California." 
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In  Stale  V.  Ford  Motor  Compann  (S.  C),  38  S.  E. 
(2d)  242,  the  C'Ourt  after  reviewinc^  the  facts  con- 
cerning the  extensive  operations  of  the  Ford  Motor 
Company  in  the  State  of  South  Carolina,  and  after 
reviewing  a  number  of  decisions  dealing  with  the 
various  phases  of  "doing  business'',  at  page  251,  of 
the  opinion,  said: 

"('Onsideration  of  the  foregoing  authorities 
*  *  *  is  convincing  that  under  the  evidence  ad- 
duced and  the  facts  found  in  the  case,  appellant 
was  doing  business  in  South  Carolina  amply  suf- 
ficient to  subject  it  to  the  juiisdiction  of  the  court 
at  the  time  of  the  connnencement  of  this  action 
and  render  applical^le  to  it  the  statutory  provi- 
sion for  service  which  was  followed;  *  *  *" 

The  Court  then  went  on  to  show  that  as  a  factual 
situation  the  Ford  Motor  Company  was  not  engaged 
in  intrastate  business. 

Appellant  cites  the  case  of  Thew  Shovel  Co.  v.  Su- 
perior Court,  35  Cal.  App.  (2d)  183,  95  Pac.  (2d)  149, 
and  in  quoting  from  page  185  of  the  opinion  has 
omitted  from  his  quotation  the  following  significant 
sentence : 

"The  facts  of  each  case  must  meet  the  require- 
ments essential  to  obtain  jurisdiction  under  the 
applicable  statute." 

That  is  precisely  what  the  District  Court  did  in  the 
instant  case.  The  opinion  of  the  Court  (Rec.  31  to  36, 
inch)  clearly  sliovvs  that  the  Court  examined  the  facts 
for  the  purpose  of  determining  whether  the  Young 
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Iron  Works  was  amenable  to  process  and  for  no  other, 
Certainly  the  Court  committed  no  error  in  doing  so. 


III. 


THE  YOUNG  IRON  WORKS  WAS  NOT  ENGAGED  IN  ANY  AC- 
TIVITIES IN  THE  STATE  OF  CALIFORNIA  WHICH  MADE 
IT  AMENABLE  TO   PROCESS. 

Appellant  urges  that  respondent  here  participated 
in  California  activities  by  soliciting  orders  and  fur- 
thermore that  that  solicitation  of  orders  has  been 
augmented  by  other  activities.  In  the  International 
Shoe  Compayiy  case  the  augmentation  of  the  point 
about  solicitation  of  orders  consisted  of  two  very 
specific  matters  not  present  in  this  case:  (a)  Display 
samples  were  maintained  in  permanent  sample  rooms 
for  exhibiting  samples  in  business  buildings  or  in 
rented  rooms  in  hotels  or  business  buildings  tem- 
porarily for  that  purpose.  The  cost  of  such  rentals 
was  reimbursed  by  appellant;  (b)  the  salesmen  were 
actually  residents  and  had  been  for  years  in  the  State 
of  Washington  and  actively  solicited  sales  as  agents 
of  International  Shoe  Co.  on  a  commission  basis.  At 
page  320  of  the  opinion  in  the  International  Shoe  Co. 
case,  it  is  noted  that  the  activities  of  International 
Shoe  Co.  were  not  irregular  or  casual,  but  it  was  con- 
stantly and  actively  doing  business  in  the  state. 

It  is  particularly  noted  about  the  International 
Shoe  Co.  case  that  there  the  corporation  was  seeking 
to  escape  accountability  in  the  Washington   ('ourts 
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for  uneniployineiit  coiiipensatiou  tax  based  on  pay- 
rolls with  reference  to  salesmen  employed  by  the  cor- 
poration, who  I'egularly  and  permanently  resided  in 
the  State  of  Washington  and  who  were  actively  and 
continuonsly  on  business  there  with  displays  and  sam- 
ples maintained  in  the  state  at  all  times.  The  obliga- 
tion sought  to  be  enforced  against  International  Shoe 
Co.,  therefore,  was  the  kind  of  an  obligation  that  di- 
rectly arose  out  of  and  was  connected  with  the  activ- 
ities of  the  corporation  that  were  within  the  State  of 
Washington. 

In  other  words,  the  tax  which  the  State  of  Wash- 
ington sought  to  impose  through  the  Court  proceed- 
ings and  administratively  through  the  Department 
were  obligations  incident  to  payrolls  of  persons  whose 
activities  specifically  were  in  the  State  of  Washing- 
ton. The  only  excuse  sought  for  claiming  the  corpora- 
tion and  those  employees  were  not  in  the  State  of 
Washington  was  that  their  business  pertained  to  in- 
terstate commerce.  Obviously,  the  fact  that  the  busi- 
ness pertains  to  interstate  commerce  is  not  of  itself 
sufficient  to  prove  whether  a  corjioration  is  or  is  not 
present  within  the  state,  in  the  sense  that  it  has  made 
itself  amenable  to  local  process. 

In  Freue  v.  Louisville  Cement  Co.,  134  Fed.  (2d) 
511,  the  actJAdties  of  the  corporation's  agent  in  the 
District  of  Columlna  went  far  beyond  mere  solicita- 
tion. The  defendant  cement  company  was  a  Kentucky 
corporation.  It  \vas  in  the  business  of  selling  cement 
and  cement  products.  The  company  agent  resided  in 
Chevy  Chase,  Maryland,  a  suburb  of  Washington.  He 
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was  a  graduate  engineer  and  spent  ''two  thirds  to 
three  fourths  of  his  time  in  Washington"  which  he 
said  was  the  biggest  market  in  his  territory.  The 
agent  visited  construction  jobs  where  his  company's 
products  were  being  used  and  would  aid  the  con- 
tractors in  their  construction  problems.  He  took  speci- 
mens of  work  to  the  government  agents  for  the  pur- 
pose of  obtaining  government  approval.  D\iring  the 
particular  construction  job  involved  in  that  case  the 
agent  inspected  the  work  as  it  progressed  and  saw 
that  the  cement  products  were  properly  mixed,  and 
was  being  properly  spread,  and  was  being  used  in  the 
manner  intended  by  the  company.  The  agent  care- 
fully examined  the  plans  and  specifications,  visited 
the  work  regularly  while  in  the  course  of  construc- 
tion, and  pointed  out  minor  and  major  details  to  the 
brick  masons.  On  many  jobs  the  agent  used  his  en- 
gineering ability  to  aid  in  construction  work.  The 
agent  was  also  to  work  wdth  various  government 
agencies  and  departments  toward  the  end  that  his 
company's  products  would  meet  the  government  speci- 
fications. The  agent  aided  in  preventing  and  clearing 
up  misunderstandings  and  difficulties  arising  in  the 
course  of  the  performance  of  his  company's  contracts. 
The  agent's  activities  there  went  far  beyond  the 
casual  visits  of  appellee's  representative. 

An  interesting  case,  which  reviews  the  principal 
authorities  upon  the  su1)ject  and  which  was  decided 
after  the  Juternationul  Shoe  Co.  case  and  with  that 
case  in  mind,  is  MrWhortrr  v.  Anchor  Scram  Co., 
72  Fed.  Sup.  437.     This  was  decided  in  the  United 
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States  District  Court,  Western  District  of  Arkansas. 
There  a  Missouri  Corporation  employed  a  salesman, 
residing  in  Arkansas,  upon  a  monthly  salary  and  ex- 
pense account  to  act  as  veterinary  rei)resentative.  It 
was  the  duty  of  tlic  salesman  to  call  on  druff^'ists  and 
dealers  with  the  idea  of  selling  the  products  of  the 
Missouri  company.  Orders  were  sent  to  Missouri 
and  in  all  cases  shipj)ed  directly  to  the  dealer.  Juris- 
diction was  challenged.  The  Arkansas  statute  au- 
thorized service  of  summons  upon  the  Secretary  of 
State  on  behalf  of  foreign  corporations  ''who  shall 
do  any  business  or  ])erform  any  character  of  work  or 
service  in  this  state."  It  was  held  that  a  Missouri 
corporation  which  had  no  wholesalers  or  stock  of 
goods  in  Arkansas,  but  merely  a  soliciting  agent  to 
secure  orders  which  were  filled  outside  the  state  and 
the  goods  shipped  directly  to  purchasers,  was  not 
''doing  business"  in  Arkansas  within  the  Arkansas 
statute  providing  for  service  of  process  on  foreign 
corporations. 

In  Creamery  Packac/e  Mfg.  Co.  v.  State  Board  of 
Equalization,  1()(>  Pac.  Rep.  952  (Wyo.),  the  State  of 
Wyoming  attempted  to  collect  a  sales  tax  against  an 
Illinois  corporation  which  had  sold  machinery  to  cus- 
tomers in  the  State  of  Wyoming  in  interstate  com- 
merce. A  salesman  of  the  company  occasionally 
travelled  through  the  state  to  take  orders.  He  had  no 
headquarters  in  Wyoming,  but  lived  in  Denver. 
Orders  were  subject  to  approval  by  the  corporation 
at  its  Denver  office.  Goods  wer^  shipped  f.o.b.  from 
the  Illinois  or  Colorado  office.    Sometimes  the  cor- 
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poration,  if  requested,  supervised  installation  of 
equipment,  but  the  actual  installation  was  made  by 
men  engaged  by  the  purchaser.  It  was  held  that  the 
supervision  of  installation  was  merely  incidental  to 
interstate  commerce  and  did  not  constitute  doing 
business  in  the  State  of  Wyoming  and  that  the  activ- 
ities described  al)ove  did  not  constitute,  "the  doing, 
carrying  on,  transacting  or  engaging  in  business  in 
the  State  of  Wyoming''  within  the  meaning  of  the 
statute,  therefore  attempted  service  upon  an  agent  of 
the  corporation  in  the  State  of  Wyoming  was  void.  In 
that  case,  the  Supreme  Court  of  Wyoming  discusses 
and  distinguishes  the  International  Shoe  Co.  case, 
which  had  been  previously  decided. 

Another  later  case  in  which  International  Shoe  Co. 
case  was  discussed  is  the  case  of  Ladd  v.  Bricklei/, 
158  Fed.  (2d)  212,  where  at  page  218,  the  Court  said: 
''Paper  Company  has  ceased  to  do  local  busi- 
ness in  Massachusetts.  It  does  have  representa- 
tives there  who  solicit  offers  from  Massachusetts 
prospects  looking  to  transactions  which  are  com- 
pleted by  the  shipment  of  goods  in  interstate 
commerce.  The  Massachusetts  court  has  said  that 
such  solicitation  is  not  such  doing  of  business  in 
Massachusetts  as  to  make  a  foreign  corporation 
subject  to  suit  there.  We  now  know  that  syste- 
matic canvassing  by  travelling  salesmen  who 
solicit  offers  for  interstate  sales  can  constitu- 
tionally subject  the  employing  company  to  lia- 
bility for  a  state's  unemployment  compensation 
fund.  That  is  not  the  same  thing  as  saying  that 
a  law  suit  may  l)e  pursued  against  the  foreign 
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corporation  under  the  same  set  oi*  facts.  But  here 
the  fact  that  the  state  court  has  ruled  that  such 
solicitation  does  not  constitute  doing  Imsiness  on 
which  to  found  suit  settles  the  question  adversely 
to  the  plaintiit'  and  the  foreign  corporation  seek- 
ing to  evade  litigation  in  that  state  does  not  need 
to  try  out  the  question  of  its  constitutional  pro- 
tection against  such  litigation.  It  looks,  there- 
fore, as  though  the  current  activities  of  Paper 
Company  in  Massachusetts  form  no  basis  for 
holding  it  amenable  to  suit  in  Massachusetts 
courts.  The  significance  of  its  past  activities  has 
already  been  discussed  above." 

The  same  result,  in  substance,  was  registered  by 
the  United  States  District  Court  for  the  Southern 
District  of  New  York  at  page  836  of  its  opinion  in  a 
case  decided  November  12,  1946,  entitled  Ladaas  v. 
Canister  Co.,  69  Fed.  Sup.  835. 

Another  interesting  decision  is  by  the  Circuit  Court 
of  Appeals,  Second  Circuit,  by  Judge  L.  Hand  in  the 
case  of  Bomze  v.  Nardis  Sportswear,  Inc.,  165  Fed. 
Rep.  (2d)  33.  At  page  35  of  the  opinion  Judge  Hand 
said,  regarding  the  International  Shoe  Co.  case: 

"The  Supreme  Court  there  declared  that  the 
corporation's  'presence'  was  to  be  determined  by 
balancing  the  opposed  interests :  The  convenience 
of  the  obligee  against  the  burden  upon  the  corpo- 
ration. That  is  a  test  not  different  in  kind  from 
that  which  has  been  repeatedly  used  when  the  in- 
quiry is  whether  it  will  'unduly  burden'  inter- 
state connnerce  to  fetch  a  corjjoration,  engaged 
in  such  commerce,  from  the  place  of  its  principal 
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activities  to  defend  the  action.  If  that  i be  the  test, 
the  question  at  once  becomes  relevant  whether  the 
action  is  based  upon  a  liability  arising  out  of  the 
local  activities;  for  it  is  almost  always  less  bur- 
densome to  subject  a  corporation  to  the  defense 
of  actions  so  arising'  than  to  those  arising  else- 
where. ' ' 

and  continuing  on  page  36  said: 

"Nevertheless,  we  hesitate  to  say  that  the  New 
York  courts  will  occupy  the  new  enclave,  now 
opened  to  them  by  International  Shoe  Co.  v. 
Washington,  sujira ;  and,  until  they  do,  we  see  no 
other  course  but  to  compare  the  facts  in  the  case 
at  bar  with  those  which  existed  in  the  ])ell wether 
decisions  of  the  state,  and  to  appraise — a  more 
candid  word  would  be  to  guess  at — the  importance 
of  any  differences.    This  Ave  shall  try  to  do." 

The  Court  finally  held,  on  page  37,  that  the  corpora- 
tion was  doing  enough  business  in  New  York  to  sat- 
isfy the  state  decisions  and  that  since  the  cause  of 
actions  arose,  at  least  as  to  New  York  sales,  "out  of 
those  activities  which  made  the  corporation  present, 
any  federal  question  is  set  at  rest." 

In  that  case,  the  corporation  emplo.yed  agents  in 
New  York  "to  solicit  orders  and  to  further  the  sale 
of"  women's  sportswear  garments.  The  orders  were 
subject  to  the  approval  of  the  home  office,  but  the 
agents  were  obligated  to  maintain  a  show  room  for 
the  display  of  goods  and  to  employ  their  own  as- 
sistants. They  were  to  recei\'e  a  commission  and  an 
expense  allowance  for  the  maintenance  of  the  show 
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room.  These  assents  employed  additional  salesmen, 
maintained  an  office  and  office  lie)]).  Tliey  ])aid  local 
taxes,  had  telei)hone  service,  etc.  This,  of  course, 
clearly  constitutes  doing  business,  but  the  case  is  cited 
to  show  the  discussion  of  International  Shoe  Co.  case, 
upon  which  appellant  so  completely  relies. 

On  page  27  of  appellant's  brief,  a  very  broad  state- 
ment is  made  that  there  are  many  decisions  holding 
'^That  the  selection  of  dealers  or  the  creation  of  dis- 
tributorships was  sufficient  to  constitute  doing  busi- 
ness for  purposes  of  process."  Then  certain  cases 
were  cited.  An  examination  of  each  and  every  case 
will  show  that  none  of  them  support  the  above  state- 
ment. Moreover,  there  are  many  quotations  from  ap- 
pellant's brief  which,  when  compared  with  the  facts 
of  the  case  from  which  the  quotation  is  taken,  are 
found  to  have  no  application  to  the  case  at  bar.  As 
Judge  Lemmon,  United  States  District  Court  Judge, 
said  in  his  opinion  and  order  (Rec.  31,  35)  : 

''Often  an  announced  legal  principle  is  mis- 
leading when  torn  from  its  moorings.  Generaliza- 
tion must  be  evaluated  in  the  light  of  the  circum- 
stances which  gave  them  expression." 


With  reference  to  the  cases  cited  on  page  27  of  ap- 
pellant's brief,  we  find  the  following: 

The  case  of  Vilfer  Mfg.  Co.  v.  Rolaff,  110  Fed.  (2d) 
491,  simply  held  that  a  foreign  corporation  operated 
in  Missouri  through  a  sales  representative.  This  agent 
had  an  office  in  St.  Louis.  The  name  of  Vilter  Manu- 
facturing Company  was  on  the  door.     The  company 
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had  its  name  in  the  telephone  directory  of  St.  Louis 
and  in  the  Iniilding  directory  where  the  office  was 
located.  It  had  another  office  in  Kansas  City.  The 
sales  representative  was  not  an  independent  dealer, 
buying  and  selling  for  his  own  account,  but  an  actual 
agency  representative.  The  com2:)any  had  a  represen- 
tative who  was  consulted  on  technical  matters  of  in- 
stallation, adjusted  complaints,  and  actually  assisted 
in  the  supervision  of  installation  jobs.  The  company 
hired  local  labor  in  Missouri  to  attend  to  installations. 
Payments  were  received  at  the  St.  Louis  or  Kansas 
City  office,  as  the  situation  might  ])e,  and  remitted 
to  the  home  office  in  Milwaukee.  The  company  re- 
ceived correspondence  at  the  St.  Louis  office.  Offers 
were  made  by  the  agent  in  the  company's  name  and 
the  company  accepted  offers  directed  to  St.  Louis. 
This  reflected  a  long-continued  course  of  business  in 
the  state.  The  above,  of  course,  bears  no  manner  of 
resemblance  to  the  case  at  bar. 

In  Carroll  Electric  Co.  v.  Freed  Eisemann  Radio 
Corp.,  50  Fed.  (2d)  993,  the  question  was  whether  the 
foreign  radio  manufacturing  corporation  was  doing 
business  in  the  District  of  Columbia.  It  was  held 
that  the  foreign  corporation  and  the  so-called  dis- 
ti*ibutor  were  in  fact  and  law  principal  and  agent  and 
that  the  distributor  was  not  an  independent  merchant 
in  control  of  his  own  business.  The  foreign  corpora- 
tion was  doing  business  in  the  District  of  Columbia 
through  this  agent  and  was  properly  before  the  Court. 

In  Bendix  Home  Appliances,  Inc.  v.  Radio  Acces- 
sories Co.,  129  Fed.  (2d)  177,  the  Court  held  that  the 
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contract  was  not  a  pure  sales  contract,  but  that  it  had 
characteristics  of  agency  and  of  factorage  contracts. 
In  addition,  the  foreign  cori)oration  sent  employees 
into  Nebraska  who  inspected  and  repaired  defective 
machines  in  the  hands  of  users  in  that  state,  gave 
demonstrations  to  owners  of  machines,  and  to  the  em- 
ployees of  Radio  Accessories  Co.,  the  distributor 
agent,  of  the  proper  operation  and  maintenance  of 
the  machines.  The  foreign  corporation  made  good  the 
warranty  covering  the  machines  to  individuals  pur- 
chasing lamidry  equipment  in  Nebraska  and  that  was 
the  activity  of  Bendix  and  not  the  distributor.  We 
are  unable  to  see  why  this  case  should  have  been  cited 
at  all,  because  the  jurisdictional  issue  was  not  squarely 
presented  in  the  Appellate  Court,  Circuit  Court  of 
Appeals,  Eighth  Circuit.  The  Court  at  page  181  of 
the  opinion  said: 

''But  since  the  testimony  at  the  trial  was  not 
brought  into  the  record,  we  must  assume  that  the 
evidence  in  the  case  was  sufficient  to  support  the 
decision  of  the  lower  court  on  the  question  of 
jurisdiction." 

In  La  Porte  H einecamp  Motor  Co.  v.  Ford  Motor 
Co.,  24  Fed.  (2d)  861,  the  La  Porte  company  was  a 
dealer  handling  Ford  automobiles.  The  cars  pur- 
chased from  Ford  were  .shipped  on  sight  draft  with 
l)ill  of  lading  attached  or  driven  into  Maryland.  A 
traveling  representative  of  Ford  would  go  into  Mary- 
land and  call  upon  the  dealers  to  see  that  they  were 
carrying  on  the  business  in  a  jjroper  manner  and  that 
service  was  furnished  to  the  public.    He  would  call 
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upon  and  inspect  the  place  of  business,  rendering 
service  and  making-  repairs.  He  would  instruct  and 
stimulate  the  dealers.  At  page  862  of  the  opinion  in 
that  case,  the  Court  said : 

''Thus  stated,  his  activities  may  seem  to  be  so 
vsmall  a  part  of  defendant's  business  that  it  would 
be  incorrect  to  say  that  Ford  Motor  Company  is 
doing  business  in  Maryland,  as  that  phrase  has 
been  interpreted  by  the  state  and  federal  courts." 

But  the  representative  of  Ford  Motor  Company  had 
more 'active  duties  than  a])ove  described.  He  spent  on 
the  average  five  days  a  week  in  Baltimore,  calling 
upon  the  dealers  and  service  stations  "constantly" 
and  exercising  "an  intimate  supervision  and  control 
of  their  business."  This  agent  or  traveling  repre- 
sentative would  make  collections  in  the  state  and  this 
was  a  regular  part  of  his  duties.  He  would  advertise 
the  Ford  car  and  accessories  and  he  would  adjust 
disputes  between  dealers  in  Baltimore  and  elsewhere 
throughout  Maryland.  It  was  held  that  the  agent  not 
only  solicited  and  obtained  lousiness  mthin  the  State, 
but  made  collections,  exercised  constant  and  intimate 
supervision  of  the  details  of  the  business  of  the  deal- 
ers, and  that  his  manifold  duties  and  activities  con- 
stituted a  substantial  part  of  the  company's  business 
in  Maryland. 

Knapp  V.  Bullock  Tractor  Co.,  and  Vance  v.  Chi- 
cago Portrait  Co.,  242  Fed.  543,  were  decided  together. 
In  each  of  these  cases  jurisdiction  over  the  foreign 
corporation  was  questioned.  The  same  general  ques- 
tions of  law  were  presented.    In  the  Bullock  Tractor 
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case,  an  Illinois  corpomtiun  was  selling  farm  tractors 
in  California  throngli  resident  sales  a.gents  who  were 
given  exclusive  territories  and  were  required  to  solicit 
and  procure  orders.  They  were  not  independent 
dealers.  They  were  required  to  receive  shipments  of 
goods  to  deliver,  set  up  and  start  each  machine  sold, 
instruct  the  ])urchaser  how  to  adjust  it,  and  to  he  re- 
sponsible for  all  tractors  purchased.  Orders  taken 
by  these  agents  for  machines  ])rovided  that  they  were 
not  valid  until  acce})ted  by  the  company  and  they  con- 
tained a  warranty  and  agreement  to  furnish  free  of 
charge  anj^  part  pro^dng  defective  within  one  year. 
The  company  also  agreed  to  furnish  a  supply  of  re- 
pairs of  spare  parts.  It  w^as  held  that  the  corporation 
was  doing  business  in  California. 

Reference  has  been  made  in  the  instant  case  to  the 
replacement  of  ])arts.  There  has  been  no  replacement 
of  parts  hy  the  appellee.  In  case  of  defective  equip- 
ment. Weaver  Tractor  Company  could  make  a  claim 
to  Young  Iron  A¥orks,  and  the  Young  Iron  Works,  if 
it  allowed  the  claim,  would  give  Weaver  a  money 
credit.  Young  Iron  Works  had  no  connection  with  or 
relation  to  the  buyer  of  equipment  from  Weaver  and 
made  no  installations  or  adjustments  and  performed 
no  service. 

In  the  Chicago  Portrait  Co.  case,  an  Illinois  cor- 
poration carried  on  the  business  of  enlarging  portraits 
and  selling  frames  luider  a  system  of  contracts  pro- 
viding for  the  employment  of  district  managers,  road 
managers,  solicitors,  etc.,  to  secure  orders.  It  had  a 
road  manager  in  California  who  had  general  super- 
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vision  of  the  soliciting-  and  securing  of  orders  and  of 
the  work  of  the  salesmen,  and  this  man  was  required 
to  devote  his  entire  time  to  the  business  of  the  corpo- 
ration in  California.  In  other  words,  this  corporation 
actually  did  engage  in  business  in  California  by  and 
through  agents,  salesmen  and  managers  and  the  case 
bears  no  resemblance  to  the  case  at  bar. 

Plaintiff's  counsel  places  much  reliance  in  the  case, 
Thew  Shovel  Co.  v.  The  Superior  Court  of  the  City 
and  County  of  San  Francisco,  35  C.  A.  (2d)  183,  95 
Pac.  (2d)  149.  In  that  case,  where  the  shovel  com- 
pany, a  foreign  corporation,  was  held  to  be  doing 
business  in  the  State  of  California,  the  following  facts 
were  present: 

(1)  The  manufacturer  granted  the  distributor  an 
exclusive  right  to  sell,  subject  to  the  reservation  al- 
loAving  the  manufacturer  to  deal  direct  with  the  cus- 
tomers and  particularly  with  the  right  to  sell  to  (a) 
governmental  bodies  and  subdivisions;  (b)  other  large 
users,  and  (c)  purchasers  for  export; 

(2)  The  sales  prices  and  conditions  of  sales  made 
by  the  distributor  were  fixed  by  the  manufacturer; 

(3)  All  sales  to  be  consummated  in  California  sub- 
ject to  the  approval  of  the  manufacturer; 

(4)  Sales  contracts  of  the  distri])utor  were  to  be 
assigned  to  the  manufacturer  as  security ; 

(5)  Distributor  authorized  to  receive  and  remit  to 
the  manufacturer  notes  and  initial  payments; 

(6)  Manufacturer  retained  title  to  consigned 
goods ; 


33 

(7)  Manufacturer  reserved  riglit  to  withdraw  con- 
signed goods  to  fill  orders  elsewhere; 

(8)  Sales  contracts  and  goods  sold  on  consignment 
to  be  assigned  to  manufacturer; 

(9)  Notes  on  account  of  deferred  payments  taken 
in  distributor's  name,  but  endorsed  over  to  manu- 
facturer ; 

(10)  Manufacturer  agreed  to  advertise  its  prod- 
ucts; 

(11)  Mamifacturer  agreed  to  furnish  printed  mat- 
ter to  distri]:)utor  for  distribution ; 

(12)  Manufacturer  agreed  to  furnish  engineer  for 
installation  service ; 

(13)  The  distributor  was  to  collect  down  payments, 
assist  in  collecting  installments,  remitting  to  the  manu- 
facturer such  amoimts  as  were  due ; 

(14)  Distributor  agreed  to  furnish  at  least  one 
salesman  for  that  work  (collections)  ; 

(15)  Replacements  of  defective  parts  made  by  dis- 
tributor who  returned  the  defective  parts  to  manu- 
facturer, who  then  gave  credit  to  distributor; 

(16)  Distributor  required  to  make  weekly  report  to 
manufacturer  of  all  prospects  and  of  the  status  of 
transactions ; 

(17)  Manufacturer  provided  in  the  contract  that 
reason  for  requiring  acts  to  be  done  in  that  particular 
fashion  was  to  avoid  status  of  ''doing  business  in 
California". 
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Obviously,  the  activities  of  Young  Iron  Works  fall 
far  short  of  those  before  the  Court  in  the  Thew  Shovel 
case. 

It  must  be  constantly  kept  in  mind  that  the  cases 
upon  which  appellant  relies  are  those  in  which  actual 
agency  existed  as  a  fact  and  the  foreign  corporation's 
agents  were  present  in  the  state  in  person  and  con- 
ducted activities  therein  as  a  regular  and  systematic 
course  of  business. 

Here,  the  appellee  sustained  the  ordinary  relation- 
ship of  manufacturer  in  one  state  selling  to  an  inde- 
pendent dealer  in  another,  the  manufacturer  making 
casual  and  brief  visits  upon  the  dealer  at  infrequent 
intervals.  Weaver  Tractor  Company  was  not  in  any 
respect  under  the  control  or  direction  of  Young  Iron 
Works.  If  there  is  any  basis  in  this  record  for  hold- 
ing that  Young  Iron  Works  was  doing  business  in 
California,  then  there  is  no  such  thing  as  pure  inter- 
state commerce  and  every  foreign  corporation  could 
be  sued  in  a  state  in  which  its  products  were  sold  by 
an  independent  dealer  or  distributor.  Such  is  not  the 
law  and  such  was  not  the  holding  of  the  Supreme 
Court  in  the  case  of  International  Shoe  Co.  v.  Wash- 
ington, 326  U.  S.  309,  upon  which  appellant  heavily 
relies.  • 

In  concluvsion,  appellee  respectfully  submits  that  the 
order  quashing  the  service  should  l)e  sustained. 
Neither  under  the  presence  theory  nor  the  corporate 
activity  giving  rise  to  the  claimed  liability  theory  nor 
upon  the  substantial  justice  theory  can  this  service 
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be  sustained.  Tlie  corpoi'ation  was  not  doing  business 
in  the  State  of  (/alifornia  nor  engaged  in  any  activity 
tliere  tliat  would  warrant  its  being  subjected  to  proc- 
ess ill  tlie  State  of  C^alifornia. 

Dated,  Sacramento,  California, 
August  27, 1948. 

Respectfully  submitted, 
Edmund  Da  vies, 
Johnson,  Ware  and  Davies, 
Attorneys  Appearing  Specially  for  Appellee. 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central 
Division 

In  Bankruptcy  No.  44420-O'C 

In  the  Matter  of: 

AERO  SERVICES,  INC.,  a  Corporation, 

Debtor. 

PETITION  UNDER  CHAPTER  XI  (SECTION 
322)  OF  THE  BANKRUPTCY  ACT 

To  the  Honorable  Judges  of  the  Above-Entitled 
Court : 

The  verified  petition  of  Aero  Services,  Inc.,  a 
corporation,  respectfully  represents  to  the  Court  as 
follows : 

I. 

That  your  petitioner  is  now  and  at  all  times  herein 
mentioned  has  been  a  corporation  duly  and  regu- 
larly organized  and  existing  under  the  laws  of  the 
State  of  California,  having  its  principal  place  of 
business  at  Metropolitan  Airport,  in  the  city  of  Van 
Nuys,  County  of  Los  Angeles,  State  of  California, 
being  engaged  in  the  manufacture  of  aeroplanes, 
aeroplane  motors,  parts  and  fittings,  and  is  entitled 
to  become  a  bankrupt  under  the  Acts  of  Congress 
relating  to  bankruptcy,  and  is  not  a  municipal,  rail- 
road, insurance  or  banking  corporation  or  a  building 
and  loan  association. 

II. 

Thai  your  petitioner  has  had  its  principal  place 
of  business  and  office  at  Metropolitan  Airport,  in  the 
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city  of  Van  Niiys,  [2]  County  of  Los  Angeles,  State 
of  California,  within  the  above  Judicial  district  for 
a  longer  portion  of  the  six  months  immediately  pre- 
ceding the  filing  of  this  petition  than  in  any  other 
judicial  district. 

in. 

That  no  bankruptcy  proceeding  has  heretofore 
been  filed  by  your  petitioner  and  no  involuntary  pe- 
tition in  bankruptcy  is  now  pending  against  it. 

IV. 

That  your  petitioner  is  unable  to  pay  its  debts  as 
they  mature  and  proposes  the  arrangement  with  its 
unsecured  creditors  as  hereinafter  set  forth. 

V. 

That  your  petitioner  alleges,  as  required  by  Sec- 
tion 324,  Chapter  XI  of  the  Bankruptcy  Act,  as 
amended : 

(a)  That  your  petitioner  has  no  executory  con- 
tracts. 

(b)  That  a  statement  of  affairs  of  your  peti- 
tioner Avill  be  filed  within  the  time  directed 
by  the  above-entitled  Court. 

(c)  That  the  Clerk's  filing  fee  will  be  paid  upon 
the  filing  of  this  petition. 

(d)  That  your  petitioner's  assets  are  located  at 
Metropolitan  Airport,  in  the  city  of  Van 
Nuys,  County  of  Los  Angeles,  State  of  Cali- 
fornia. 

VI. 
That  your  petitioner  has  acquired  certain  aero- 
planes from  the  United  States  Government  and  has 
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been  engaged  in  remodeling  and  reconditioning  said 
X^lanes  so  that  they  may  be  sold  as  executive  trans- 
ports. That  the  demand  for  that  particular  type  of 
aeroplane  is  extensive  and  an  immediate  sale  can  be 
effected  upon  the  completion  of  said  planes.  That 
the  sales  price  should  be  $125,000.  That  attached 
hereto  and  marked  Exhibit  ''D"  is  a  list  of  said 
planes,  the  original  cost,  labor  and  materials  ex- 
pended in  [3]  reconditioning  the  same,  the  profit 
that  should  be  realized  upon  the  conclusion  of  said 
program,  the  amount  required  to  be  paid  to  the  Re- 
construction Finance  Corporation,  now  War  Assets 
Corporation,  and  the  time  required  to  complete  each 
of  said  planes. 

In  addition  to  the  above  planes,  the  company 
owns  a  Douglas  C-47  and  a  Lockheed  12  on  which 
there  is  a  chattel  mortgage  in  favor  of  the  Bank 
of  America  securing  a  note  in  the  amount  of 
$45,000.  The  C-47  is  now  in  a  condition  to  be  sold 
and  the  market  value  of  the  same  is  $62,000. 

That  petitioner  should  receive  from  accounts  re- 
ceivable approximately  $30,000  within  the  next  60 
days.  That  the  total  budget  for  the  first  month 's  op- 
eration is  set  forth  in  Exhibit  E  attached  hereto  and 
should  cover  work  required  upon  four  Lockheed 
C-60  planes  to  be  completed  in  the  time  set  forth  in 
Schedule  D  attached  hereto. 

VII. 

That  your  petitioner's  financial  position  has  be- 
come involved  by  reason  of  threatened  action  by 
certain  small  unsecured  creditors  followed  by  at- 
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tachment  proceedings  wbicli  have  prevented  your 
petitioner  from  i)rocuring  expected  bank  financing 
required  to  complete  the  aeroplanes  in  the  process 
of  being  remodeled  and  reconditioned.  That  upon 
the  completion  and  sale  of  said  planes,  your  peti- 
tioner wil]  be  in  a  ])osition  to  pay  all  of  its  credi- 
tors in  full. 

VIII. 

That  in  order  to  realize  the  reasonable  market 
value  of  said  aeroplanes  it  is  necessary  for  the  same 
to  be  completed  and  that  material  loss  will  be  sus- 
tained by  your  petitioner  and  the  creditors  in  the 
event  that  your  petitioner  is  not  allowed  to  continue 
its  manufacturing  program  without  the  interference 
of  attachments  and  proceedings  brought  by  credi- 
tors. 

That  your  petitioner's  past  operations  are  as  fol- 
lows: [4] 

That  your  petitioner  was  incorporated  under  the 
laws  of  the  State  of  California  in  1942  and  operated 
as  a  corporation  until  August  31,  1944,  at  which 
time  J.  Gordon  Hussey  and  associates  rented  the 
tangible  j^roperties  of  the  corporation  and  carried 
on  operations  under  the  fictitious  name  of  J.  Gordon 
Hussey  doing  business  as  the  Aero  Services.  That 
in  January,  1946,  said  lease  arrangement  was  can- 
celled and  the  corporation  has  since  carried  on  the 
business  formerly  operated  by  J.  Gordon  Hussey 
under  the  corporate  name.  That  in  connection  with 
said  operations  an  undetermined  tax  liability  has 
arisen  and  is  now  being  subject  to  an  audit  by  the 
Collector  of  Internal  Revenue  upon  a  corporate  en- 
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tity  basis  from  the  formation  of  the  corporation  to 
date.  That  it  is  estimated  that  the  liability  for  taxes 
will  not  exceed  $300,000,  but  the  Government  in 
order  to  protect  its  position  has  filed  a  jeopardy 
assessment  of  $500,000. 

On  or  about  January  14,  1946,  there  was  organ- 
ized a  California  corporation  known  as  Aero  Lines, 
a  corporation,  which  corporation  acquired  certain 
assets  from  your  petitioner  and  J.  Gordon  Hussey. 
That  all  of  the  stock  of  said  corporation  is  pledged 
to  secure  a  note  executed  by  J,  Gordon  Hussey  in 
favor  of  your  petitioner  given  as  the  payment  price 
for  the  assets  transferred  by  your  petitioner  to  J. 
Gordon  Hussey  who  in  turn  transferred  the  same  to 
Aero  Lines,  a  corporation,  for  and  on  account  of 
the  children  of  said  J.  Gordon  Hussey,  to  wit:  J. 
Gordon  Hussey,  Jr.,  and  Constance  Louise  Hussey. 
That  Aero  Lines  is  engaged  in  the  manufacture  of 
an  automotive  house  trailer.  Said  company  is  oper- 
ating as  a  separate  entity  but  has  been  processing 
its  work  through  your  petitioner's  factory  and  cer- 
tain employees  of  your  petitioner  devote  a  portion 
of  their  time  to  the  services  of  said  trailer  company, 
and  time  sheets  and  reasonable  charges  for  said 
services  and  joint  use  of  employees  is  maintained, 
and  said  trailer  company  will  make  settlement 
monthly  for  said  services  rendered  by  [5]  your  pe- 
titioner to  them. 

Petitioner  owns  48  acres  of  land  adjoining  the 
Palmdale  Airport.  J.  Gordon  Hussey  has  for  a 
number  of  years  held  a  lease  on  the  property  now 
being  used  for  the  Palmdale  Airport,  which  leased 
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premises  adjoins  the  aforesaid  48  acres.  This  is  a 
separate  asset  of  Mr.  Hussey  as  an  individual  and 
he  is  willing  that  the  same  be  placed  under  the 
jurisdiction  of  this  Court  until  the  payment  of 
creditors'  claims  herein  to  the  extent  that  the  same 
may  be  transferred  under  the  terms  of  said  lease. 

IX. 

That  J.  Gordon  Hussey  heretofore  caused  to  be 
organized  a  California  corporation  known  as  Aero 
Engines  on  January  18,  1946.  That  certain  assets 
were  transferred  to  said  corporation  conditioned 
upon  a  permit  being  obtained  from  the  Corporation 
Commissioner  of  the  State  of  California  and  stock 
being  issued  as  permitted  by  said  permit  in  pay- 
ment for  said  assets.  That  no  permit  has  been  ob- 
tained and  said  assets  have  been  reconveyed  to  your 
petitioner  subject  to  existing  encumbrances. 

X. 

That  attached  hereto  and  made  a  part  hereof  is 
a  list  of  creditors  now  known  to  petitioner,  with 
their  addresses  if  known,  and  a  statement  of  the 
assets  of  petitioner. 

DEBTOR'S  PROPOSED  PLAN  OF 
ARRANGEMENT 

That  your  petitioner  proposes  the  following  plan 
of  arrangement: 

Article  1.     That  the   creditors   of  petitioner  be 

divided  into  classes  and  that  the  proposed  classes  be 
as  follows: 
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Class  A.  Expenses  of  operation  under  plan 
of  arrangement  as  may  be  allowed  and  ordered 
paid. 

Class  B.  Expenses  of  administration  that 
may  be  allowed  and  ordered  paid. 

Class  C.  All  creditors  entitled  to  priority  as 
provided  [6]  in  Section  64a,  subdivisions  2,  4, 
and  5  of  the  Acts  of  Congress  relating  to  Bank- 
ruptcy, as  amended. 

Class  D.  Obligations  as  they  mature  to  se- 
cured creditors  in  accordance  with  the  terms  of 
their  contracts. 

Class  E.  To  pay  pro-rata,  at  such  times  as 
this  Honorable  Court  may  direct  and  at  inter- 
vals not  to  exceed  six  months,  dividends  upon 
unsecured  creditors  claims  until  said  claims  are 
paid  in  full. 

Article  II.  That  said  plan  of  arrangement  be 
carried  out  by  permitting  the  debtor  to  remain  in 
possession  of  its  assets  with  the  right  to  complete 
and  sell  the  aerojjlanes  now  owned  by  the  debtor. 

Article  III .  That  petitioner  be  permitted  to 
make  payments  from  time  to  time  when  funds  are 
available  in  accordance  with  this  plan  of  arrange- 
ment and  that  petitioner  be  given  an  extension  of 
time  within  which  to  complete  this  arrangement 
and  to  discharge  all  of  the  creditors'  claims  as  pro- 
vided in  this  arrangement. 

Article  IV.  That  petitioner  be  permitted  to  re- 
main in  possession  of  its  assets  and  continue  its  pro- 
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gram  of  manufacture  and  finishing  of  aeroplanes, 
the  purchase  of  materials,  the  employment  of  work- 
men and  to  conduct  and  operate  its  business  under 
the  supervision  and  direction  of  this  Honorable 
Court  with  authority  to  employ  agents,  managers, 
assistants  and  the  necessary  labor  as  may  l)e  re- 
quired to  carry  out  the  debtor's  plan  of  arrange- 
ment including  the  right  to  borrow  money  and  incur 
obligations  as  may  be  authorized  and  permitted 
from  time  to  time  by  the  above-entitled  Court,  and 
to  secure  said  obligations  if  required  so  to  do,  as 
may  be  ordered  and  directed  by  the  above-entitled 
Court. 

Article  V.  All  debts  incurred  after  the  filing  of 
this  petition  prior  to  the  confirmation  of  the  plan  of 
arrangement  shall  be  paid  in  full  and  in  such  man- 
ner as  ordered  by  the  above  [7]  entitled  Court. 

Article  VI.  The  Court  shall  retain  jurisdiction 
of  the  debtor's  i)roperty  and  the  operation  of  same 
until  the  payment  in  full  of  all  creditors'  claims  and 
this  Honorable  Court  be  authorized,  in  its  discretion, 
to  countersign  all  checks  signed  by  the  debtor  in 
possession. 

Article  VII.  In  the  event  any  claim  is  in  contro- 
versy in  respect  to  classification  or  the  amount  due, 
the  debtor,  under  order  of  Court,  may  make  such 
deposit  in  such  manner  as  the  Court  may  direct 
in  respect  to  said  disputed  claim  and  proceed  to 
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pay  other  creditors  and  be  restored  to  possession 
pending  a  final  determination  of  said  disputed 
claim. 

XI. 

That  your  petitioner  is  advised  that  Chapter  XI 
of  the  Bankruptcy  Act  is  the  appropriate  section 
of  the  Act  under  which  to  seek  relief  and  that  your 
petitioner  verily  believes  that  if  its  business  can 
be  operated  in  the  manner  herein  designated  and 
if  permitted  to  continue  to  operate  as  proposed  in 
this  petition,  your  petitioner  can  pay  all  its  just 
debts  in  full. 

That  it  is  necessary  for  the  speedy  and  proper 
administration  of  the  debtor's  affairs  and  the  equit- 
able payment  of  creditors,  that  all  creditors  and 
parties  be  enjoined  from  commencing  or  prosecut- 
ing any  suit  or  foreclosure  proceeding  in  any  form 
or  manner  other  than  before  the  above-entitled 
Court  or  without  permission  of  the  above-entitled 
Court. 

Wherefore,  your  petitioner  prays  that  proceed- 
ings may  be  had  upon  this  petition  in  accordance 
with  the  provisions  of  Chapter  XI  of  the  Bank- 
ruptcy Act  as  amended.  That  all  creditors  and 
other  parties  be  enjoined  from  commencing  any 
suit  in  any  Court  or  conducting  any  sale  or  foreclo- 
sure proceedings  affecting  the  property  of  the  peti- 
tioner or  repossessing  any  property  without  order 
of  this  Honorable  Court  first  had  and  obtained.  That 
this  [8]  Honorable  Court  leave  the  debtor  in  pos- 
session, with  full  authority  to  operate  and  carry  on 
the  debtor's  business  affairs  pending  a  confirmation 
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of  the  debtor's  proposed  plan  of  arrangement  and 
that  an  adjudication  be  stayed.  That  this  Honorable 
Court  require  debtor  to  open  the  necessary  bank 
account  or  accounts  for  the  purpose  of  properly 
conducting  the  business  and  that  the  funds  may  be 
withdrawn  upon  the  signature  and  counter-signa- 
ture as  this  Honorable  Court  may  direct  and  to  take 
such  other  steps  and  make  such  other  orders  herein 
as  may  be  necessary  for  the  protection  of  the  debtor 
and  all  interested  parties  and  that  your  petitioner 
be  granted  such  other  and  further  relief  as  is  just 
and  proper  in  the  premises. 

AERO  SERVICES,  INC., 
a  Corporation, 

By  /s/  J.  GORDON  HUSSEY, 
President. 

By  /s/  MILDRED  STEVENS, 
Secretary. 

COBB  &  UTLEY, 
By  /s/  FRANCIS  B.  COBB.   [9] 

United  States  of  America, 
Southern  District  of  California, 
Central  Division, 
State  of  California, 
County  of  Los  Angeles — ss. 

I,  J.  Gordon  Hussey,  President  of  Aero  Serv- 
ices, Inc.,  a  corporation,  the  petitioning  debtor  men- 
tioned   and    described    in    the    foregoing    petition. 
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hereby  make  solemn  oath  that  the  statements 
contained  therein  are  true  according  to  the  best  of 
my  knowledge,  information  and  belief. 

/s/  J.  GORDON  HUSSEY. 

Subscribed  and  sworn  to  before  me,  this  3rd  day 
of  June,  1946. 

[Seal]         /s/  BLANCHE  MORRIS, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  commission  expires  7-22-47.  [10] 

CERTIFIED  COPY  OF  RESOLUTION 
ADOPTED  BY  THE  BOARD  OF  DIREC- 
TORS OF  AERO  SERVICES,  INC.,  A  CALI- 
FORNIA CORPORATION 

Resolved  that  the  President  and/or  Secretary  of 
this  Corporation  be  and  each  of  them  hereby  is  au- 
thorized to  file  in  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  California,  Cen- 
tral Division,  a  petition  for  an  arrangement  or 
other  appropriate  petition  under  the  applicable  laws 
of  the  United  States  for  and  on  behalf  of  the  Cor- 
poration. 

Be  It  Further  Resolved  that  the  firm  of  Cobb  & 
Utley  be  and  they  hereby  are  employed  by  the  Cor- 
poration as  its  attorneys  to  file  said  petition  and 
prosecute  such  proceedings  with  relation  thereto  as 
in  their  judgment  may  be  fit  and  necessary  in  the 
premises. 

The  foregoing  resolution  was  put  to  a  vote  and 
unanimously  adopted. 


Aero  Services,  Inc.  13 

I  hereby  certify  that  the  foregohig-  is  a  Full,  true 
and  correct  copy  of  a  resohition  adopted  hy  the 
Board  of  Directors  of  said  corporation  at  a  duly  and 
regularly  called  and  liold  meeting  of  said  Directors 
held  on  the  31st  day  of  May,  1946,  at  whicli  all  of 
the  directors  of  said  corporation  were  present  and 
voted;  that  said  resolution  appears  on  the  minutes 
of  said  meeting-  and  that  it  has  never  been  revoked 
or  modified. 

I  also  certify  that  the  foregoing  resolution  was 
fully  approved  by  B.  D.  Schuster,  J.  Gordon  Hus- 
sey,  E.  W.  Wheel ock,  and  Mildred  Stevens,  being 
all  of  the  Directors  of  said  Corporation. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  the  seal  of  the  Corporation,  this  31st 
day  of  May,  A.D.  1946. 

[Seal]         /s/  MILDRED  STEVENS, 

Secretary  of  Aero  Services,  Inc., 
a  California  Corporation. 

[Endorsed]  :     Filed  June  3, 1946.  [11] 


[Title  of  District  Court  and  Cause.] 

APPROVAL  OF  DEBTOR'S  PETITION  AND 
ORDER  OF  REFERENCE  UNDER  SEC- 
TION 322  OF  THE  BANKRUPTCY  ACT 

At  Los  Angeles,  in  said  District,  on  June  3,  1946, 
before  the  said  Court  the  petition  of  Aero  Serv- 
ices, Inc.,  a  corporation,  that  he  desires  to  obtain 
relief  under  Section  322  of  the  Bankruptcy  Act,  and 


14  John  R.  Quinn,  H.  L.  By  ram  vs. 

within  the  true  intent  and  meaning  of  all  the  Acts 
of  Congress  relating  to  bankruptcy,  having  been 
heard  and  duly  considered,  the  said  petition  is 
hereby  approved  accordingly. 

It  is  thereupon  ordered  that  said  matter  be  re- 
ferred to  Benno  M.  Brink,  Esq.,  one  of  the  referees 
in  l)ankruptcy  of  this  Court,  to  take  such  further 
j)roceedings  therein  as  are  required  by  said  Acts; 
and  that  the  said  Aero  Services,  Inc.,  a  corporation, 
shall  attend  before  said  referee  on  June  10,  1946, 
and  at  such  times  as  said  referee  shall  designate, 
at  his  office  in  Los  Angeles,  California,  and  shall 
submit  to  such  orders  as  may  be  made  by  said  ref- 
eree or  by  this  Court  relating  to  said  matter. 

Witness,  the  Honorable  Paul  J.  McCormick, 
Judge  of  said  Court,  and  the  seal  thereof,  at  Los 
Angeles,  in  said  District,  on  June  3,  1946. 

[Seal]  EDMUND  L.  SMITH, 

Clerk. 

By  /s/  F.  BETZ, 

Deputy  Clerk. 

[Endorsed] :     Filed  June  3,  1946.  [12] 


[Title  of  District  Court  and  Cause.] 
Appearances : 

Harold  W.  Kennedy,  Comity  Counsel,  and  An- 
drew O.  Porter,  Deputy  County  Counsel,  1100  Hall 
of   Records,   Los   Angeles   12,   California,   MUtual 
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9211,  Attorneys  for  John  R.  Quinn,  County  Asses- 
sor, and  H.  L.  By  ram,  County  Tax  Collector,  Peti- 
tioners on  Review. 

Cobb  &  Utley,  633  Subway  Terminal  Building, 
Los  Ane^eles  13,  California,  MAdison  64123,  Attor- 
neys for  Debtor. 

REFEREE'S  CERTIFICATE  ON  PETITION 
FOR  REVIEW  OF  ORDER  UPHOLDING 
JURISDICTION  RE  TAX  CLAIMS 

To  the  Honorable  J.  F.  T.  O'Connor,  Judge  of  the 
Above-Entitled  Court : 

I,  Benno  M.  Brink,  one  of  the  Referees  in  Bank- 
ruptcy of  said  Court,  before  whom  the  above-entitled 
matter  is  pending  under  an  order  of  general  refer- 
ence, do  hereby  certify  to  the  following : 

The  County  Assessor  and  the  County  Tax  Collec- 
tor of  Los  Angeles  County  have  duly  filed  their 
petition  for  the  review  of  an  order  made  by  your 
Referee  in  this  matter  on  September  8,  1947,  in 
which  he  overruled  their  objections  to  the  jurisdic- 
tion of  this  Court  to  determine  in  this  proceeding 
the  value  of  the  personal  property  of  the  above- 
named  debtor  for  county  tax  purposes. 

The  Proceedings 

On  the  first  Monday  in  March,  1946,  the  debtor 
herein  was  the  owner  of  certain  real  and  personal 
property.  On  May  14,  1946,  [13]  a  declaration  for 
county  tax  purposes  was  made  and  verified  on  be- 
half of  the  debtor  by  one  V.  W.  Nelson,  its  audi- 
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tor,  and  the  same  was  thereupon  filed  with  the 
County  Assessor;  said  statement  shows  that  the 
value  of  the  debtor's  personal  property  was  $355,- 
710.00  as  of  the  first  Monday  in  March,  1946.  There- 
after, on  an  undisclosed  date,  the  County  Assessor 
valued  the  said  personal  property  for  county  tax 
purposes  at  said  sum  of  $355,710.00. 

On  June  3,  1946,  the  debtor  commenced  this  pro- 
ceeding by  filing  herein  its  petition  under  Chapter 
XI  of  the  Bankruptcy  Act  and,  on  the  same  date, 
appropriate  orders  were  made  herein  permitting  it 
to  remain  in  possession  of  its  assets  and  to  continue 
the  operation  of  its  business  under  the  control  of 
this  Court.  The  said  petition  under  Chapter  XI  of 
the  Bankruptcy  Act  is  still  pending,  but  no  order 
has  thus  far  been  entered  confirming  the  debtor's 
plan  of  arrangement  with  its  creditors.  The  debtor 
still  continues  in  possession  of  its  assets,  but  all  of 
its  business  operations  have  been  suspended. 

In  the  latter  part  of  1946,  the  debtor  received 
from  the  County  Tax  Collector  a  tax  bill  covering 
the  taxes  on  its  real  and  personal  property  as  of 
the  first  Monday  in  March  of  said  year.  Said  taxes 
became  a  lien  on  the  real  property  of  the  debtor 
as  of  such  first  Monday  in  March.  The  said  tax 
bill  shows  the  assessed  value  of  the  personal  prop- 
erty of  the  debtor  to  be  the  aforesaid  sum  of  $355,- 
710.00  and  that  the  amount  of  the  tax  thereon  is 
the  sum  of  $22,333.25. 

On  December  6,  1946,  the  debtor  filed  herein  its 
petition  for  an  order  to  show  cause  requiring  the 
County  Assessor  and  the  County  Tax  Collector  to 
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show  cause  why  this  Court  shoukl  not  determine 
the  amount  of  taxes  due  by  it  to  tlie  County  of  Los 
Angeles  and  why  this  Court  should  not  direct  the 
debtor  as  to  the  manner  and  time  of  payment  of 
such  taxes.  An  order  to  show  cause  being  issued 
on  the  said  petition,  the  Assessor  and  the  Tax  Col- 
lector, in  due  course,  filed  their  answer  thereto  and 
also  their  objections  to  the  jurisdiction  of  [14]  this 
Court  to  proceed  in  the  premises. 

After  a  hearing  duly  had,  your  Referee  made  an 
oral  ruling  in  which  he  overruled  the  said  objec- 
tions to  jurisdiction  and  directed  that  the  hearing 
proceed  on  the  merits.  Thereupon,  the  Assessor  and 
the  Tax  Collector  brought  the  matter  before  Your 
Honor  and  Your  Honor  ruled  that  your  Referee 
should  make  a  formal  order  on  the  question  of 
jurisdiction  so  that  a  review  might  be  taken  there- 
from by  any  party  aggrieved  thereby.  Thereafter, 
a  further  hearing  was  had  before  your  Referee  on 
the  question  of  jurisdiction  and  on  September  8, 
1947,  your  Referee  filed  his  formal  fmdings  of  fact 
and  conclusions  of  law  and  his  order  in  which  he 
upheld  the  jurisdiction  of  this  Court  in  the  mat- 
ter.  It  is  from  this  order  that  this  review  is  taken. 

The  Questions  Presented 

The  questions  presented  by  this  review  are  set 
forth  in  detail  on  pages  9,  10  and  11  of  the  peti- 
tion for  review^  which  is  going  up  with  this  certifi- 
cate, but  in  the  opinion  of  your  Referee,  the  said 
questions  may  be  summarized  as  follows : 
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(1)  Is  the  County  Assessor  a  quasi- judicial  of- 
ficer and,  if  so,  does  that  fact  deprive  this  Court  of 
jurisdiction  to  determine  the  vahie  of  the  personal 
jjroperty  here  involved  for  county  tax  purposes  ? 

(2)  Does  this  Court  acquire  exclusive  jurisdic- 
tion to  determine  the  value  of  the  personal  property 
here  involved  for  county  tax  purposes  by  the  filing 
herein  of  the  aforesaid  petition  under  Chapter  XI 
of  the  Bankruptcy  Act,  in  view  of  the  fact  that 
such  petition  was  filed  prior  to  the  date  fixed  by 
law  for  application  to  the  Board  of  Equalization 
for  the  equalization  of  taxes'? 

(3)  Is  the  Board  of  Equalization  a  quasi- judi- 
cial body  and,  if  so,  is  this  Court  deprived  of  juris- 
diction in  the  matter  here  involved  by  reason  of  the 
fact  that  no  application  was  made  to  the  said  Board 
for  the  [15]  equalization  of  the  taxes  here  in 
question  ? 

(4)  Is  this  Court  without  jurisdiction  in  the 
matter  here  involved  by  reason  of  any  of  the  f ol- 
lowin.s;"  situations : 

(a)  That  the  debtor  continued  the  operation 
of  its  business  with  the  authority  and  under  the 
supervision  of  this  Court; 

(b)  That  the  taxes  here  involved  are  a  lien 
on  the  real  property  of  the  debtor ; 

(c)  That  tlie  taxes  here  involved  are  enti- 
tled to  priority  of  payment  in  this  proceeding; 

(d)  That  the  taxes  here  involved  are  debts 
which  are  not  dischargeable  in  bankruptcy; 

(e)  That  the  aforesaid  declaration  for 
county  tax  purposes  was  filed  on  behalf  of  the 
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debtor  by  its  auditor  and  no  other  declaration 
was  filed  by  the  debtor; 

(f)  That  since  no  application  was  made  to 
the  J3oard  of  Equalization  for  the  equalization 
of  the  taxes  here  involved,  the  debtor  corpora- 
tion could  not  now  question  such  taxes  in  any 
State  Court  and  if  this  proceedins:  were  not 
pending  in  this  Court,  the  assessed  valuation 
of  the  personal  property  here  involved  and  the 
taxes  based  thereon  would  have  become  final  and 
would  have  the  force,  finality  and  effect  of  a 
judgment. 

The  Evidence 

There  is  no  dispute  here  as  to  any  of  the  facts 
here  involved  and,  consequently,  there  is  no  evi- 
dence to  transmit  other  than  the  aforesaid  declara- 
tion for  county  tax  purposes  which  is  going  up  [16] 
with  this  certificate. 

Referee's  Findings  of  Fact,  Conclusions  of 
Law  and  Order 

The  originals  of  your  Referee's  findings  of  fact 
and  conclusions  of  law  and  order  are  going  up  with 
this  certificate. 

Papers  Submitted 

1.  Petition  for  Order  to  Show  Cause,  etc.,  filed 
December  6,  1946. 

2.  Answer  to  Petition  for  Order  to  Show  Cause, 
etc.,  filed  December  18,  1946. 

3.  Suggestion  of  Lack  of  Jurisdiction  of  Subject 
Matter,  filed  December  20,  1946. 
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4.  Supplemental  Memorandum  of  Points  and 
Authorities,  etc.,  filed  January  4,  1947. 

5.  Objections  to  Proposed  Findings  of  Fact  and 
Conclusions  of  Law,  etc.,  filed  July  14,  1947. 

6.  Findings  of  Fact  and  Conclusions  of  Law  re 
Tax  Claims,  filed  September  8,  1947. 

7.  Order  Upholding-  Jurisdiction  re  Tax  Claim, 
filed  September  8,  1947. 

8.  Affidavit  for  and  Order  Extending  Time 
within  which  to  File  Petition  for  Review, 
filed  September  17,  1947. 

9.  Petition  for  Review  of  Referee's  Order  by 
Judge,  filed  Octo])er  6,  1947. 

10.    County's    Exhibit    No.    1,    Declaration    for 
County  Tax  Purposes,  verified  May  14,  1946. 

Respectfully  submitted  this  27th  day  of  October, 
1947. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

[Endorsed]:     Filed  Oct.  27,  1947.  [17] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  ORDER   TO   SHOW   CAUSE 

IN  CONNECTION  WITH  TAX  CLAIM 

To    the    Honorable    Benno    M.    Brink,    referee    in 
bankruptcy : 
The  verified  petition  of  the  above-named  debtor 
respectfully   shows : 
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I. 

That  your  petitioner  did  on  the  3rd  day  of  June, 
1946,  file  a  petition  under  Chapter  11  of  the  Bank- 
ruptcy Act,  and  the  above-entitled  Court  on  said 
date  entered  an  order  permitting  the  debtor  to 
remain  in  possession  of  its  assets  and  to  carry  on 
its  business. 

II. 

That  your  petitioner  has  received  a  tax  bill  from 
John  K.  Quinn,  County  Tax  Assessor,  and  H.  L. 
Byram,  County  Tax  Collector,  for  a  sum  totaling 
$24,548.77.  That  included  in  said  bill  is  a  demand 
for  the  first  installment  of  $23,441.92,  which  first 
installment  includes  personal  property  taxes  in  the 
amount  of  $22,333.26  which  are  based  upon  a  val- 
uation of  the  personal  property  belonging  to  the 
above-named  debtor  on  March  1,  1946  in  the  amount 
of  $355,710.00.  That  [18]  said  assessment  is  in 
error  in  that  your  petitioner  did  not  own  or  have 
the  control  of  any  personal  property  of  the  assessed 
value  of  any  sum  in  excess  of  $148,880.00  on  March 
1,  1946. 

III. 

That  your  petitioner  desires  to  pay  all  tax  claims 
and  that  it  is  necessary  to  have  a  determination  of 
the  amount  due  the  County  Tax  Collector  of  Los 
Angeles  County  prior  to  said  payment. 

Wherefore,  your  petitioner  prays  that  the  above- 
entitled  court  issue  an  order  to  show  cause,  direct- 
ing John  R.  Quinn,  County  Tax  Assessor,  and  H.  L. 
Byram,  County  Tax  Collector,  to  show  cause  at  a 
time  and  place  fixed  by  this  court,  why  an  order 
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should  not  be  entered  determining  the  amount  of 
taxes  due  the  County  of  Los  Angeles,  and  directing 
the  debtor  as  to  the  manner  and  time  of  payment, 
arid  for  such  other  and  further  relief  as  is  proper 
in  the  premises. 

AERO  SERVICES,  INC., 
a  corporation, 

By  /s/  J.  GORDON  HUSSEY, 
President. 

State  of  California, 
County  of  Los  Angeles — ss. 

J.  Gordon  Hussey  being  by  me  first  duly  sworn, 
deposes  and  says :  That  he  is  the  President  of  Aero 
Services,  Inc.,  a  corporation,  the  petitioner  herein, 
and  the  debtor  in  the  foregoing  and  above  entitled 
action;  that  he  has  read  the  foregoing  petition  and 
knows  the  contents  thereof;  and  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  upon  his  information  or 
belief,  and  as  to  those  matters  that  he  believes  it  to 
be  true. 

/s/  J.  GORDON  HUSSEY, 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  November,  1946. 

[Seal]        /s/  FRANCIS  B.  COBB, 
Notary  Public  in  and  for  said  County  and  State. 

[Endorsed]:  Filed  Oct.  27,  1947.  Edmund  L. 
Smith,  Clerk,  })y  F.  Betz,  Deputy.  [20] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  PETITION  FOR  ORDER  TO 
SHOW  CAUSE  IN  CONNECTION  WITH 
TAX  CLAIM 

Come  now  Jolm  R.  Quinn,  County  Tax  Asses- 
sor, and  H.  L.  Byrani,  County  Tax  Collector,  and 
in  defense  to  the  Order  to  Show  Cause  dated  De- 
cember 6,  1946,  why  the  amount  of  taxes  due  the 
County  of  Los  Angeles  should  not  be  determined, 
allege  as  follows : 

I. 

That  John  R.  Quinn  is  the  duly  appointed,  quali- 
tied  and  acting  Assessor  of  the  County  of  Los  An- 
geles, and  that  H.  L.  Byram  is  the  duly  appointed, 
qualified  and  acting  Tax  Collector  of  said  county. 

II. 

Answering  paragraph  II  of  said  Petition  for 
Order  to  Show  Cause,  admit  that  tax  bills  have  been 
rendered  to  the  debtor  as  stated  therein  based  upon 
the  valuation  as  stated  therein;  deny  that  said  as- 
sessment is  in  error  in  that  said  debtor  did  not  own 
or  have  control  of  any  such  personal  property  of 
such  assessed  value  on  March  1,  1946,  or  that  said 
assessment  is  in  error  for  any  other  reason.  [21] 

III. 

Answering  paragraphs  III  of  said  petition,  deny 
that  it  is  necessary  to  have  a  determination  of  the 
amount  due  to  the  County  Tax  Collector  of  Los 
Angeles  County  prior  to  payment,  and  allege  that 
said  assessed  value  and  the  amount  of  the  personal 
property  taxes  based  thereon  have  been   and   are 
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fixed  and  final  under  the  laws  of  the  State  of  Cali- 
fornia and  have  the  force,  effect  and  finality  of  a 
judgment,  and  that  the  amount  of  said  taxes  was 
determined  in  accordance  with  the  Constitution  and 
statutes  of  the  State  of  California  and  cannot  now 
be  changed. 

For  a  further,  separate  and  second  defense  said 
respondents  allege: 

I. 

That  this  Court  has  no  jurisdiction  or  power  to 
reduce  or  to  in  any  way  alter  or  amend  the  as- 
sessed value  of  said  property,  or  any  other  prop- 
erty duly  found  and  made  by  the  officer  authorized 
and  required  by  law  to  make  said  assessments,  to 
wit,  the  Assessor  of  the  County  of  Los  Angeles. 
That  each  and  all  of  said  assessments  were  duly 
and  regularly  made  by  the  said  Assessor  of  the 
County  of  Los  Angeles  in  the  manner  j^rescribed 
by  law  and  pursuant  to  the  authority  granted  to 
him  and  the  duly  imposed  upon  him  by  the  laws  of 
the  State  of  California.  That  said  bankrupt  failed 
to  appear  or  otherwise  make  objection  within  the 
time  required  by  the  law  of  the  State  of  California 
as  to  the  valuation  of  said  property  before  the  re- 
viewing body  created  by  Article  XIII,  Section  9 
of  the  California  Constitution,  to  wit,  the  Board  of 
Equalization  of  said  County.  That  said  assessed 
values  and  the  amounts  of  the  taxes  based  thereon 
have  become,  and  are,  fixed  and  final  under  the 
state  law,  and  have  the  force,  effect  and  finality  of 
a  judgment.  Said  respondents  allege  that  this  Court 
is  bound  by  the  state  statutes  [22]  and  decisions 
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respecting    the    creation,    imposition,    assessment, 
amount  and  validity  of  state  and  county  taxes. 

Said  respondents  admit  that  the  above  entitled 
Court  has  the  proper  authority  to  determine  the 
amount  and  legality  of  said  taxes,  but  allege  that  the 
scope  of  the  Court's  investigation  and  inquiry,  and 
the  power  and  jurisdiction  of  the  Court  in  respect 
to  same,  is  limited  to  the  question  of  whether  or  not 
the  taxes  and  the  amount  are  correct  under  the  state 
laws  of  the  State  of  California  providing  for  the 
imposition  of  said  taxes ;  allege  that  this  Court  has 
no  power  to  deny  to  the  State  of  California  the 
power  and  right  to  provide  for  the  assessment  of, 
and  fixing  of  the  amount  of  taxes  for  the  counties 
of  said  state  in  such  manner  as  the  Legislature  of 
said  state  sees  fit,  and  for  this  Court  to  attempt  to 
reduce  assessed  values  or  amounts  of  taxes  which  are 
legal,  valid  and  final  under  state  laws  would  be  to 
supersede  the  powers  of  the  Legislature  in  this 
respect. 

For  a  further,  separate  and  third  defense  said 
respondents  allege: 

I. 

That  this  Court  has  no  power  or  jurisdiction  in 
this  proceeding  to  reduce  or  in  any  way  alter  or 
amend  the  assessed  values  of  said  property  duly 
placed  thereon  by  the  County  Assessor  of  the  County 
of  Los  Angeles  pursuant  to  authority  of  state  law, 
for  the  reason  that  this  proceeding  is  a  proceeding 
tinder  Chapter  XI  of  the  Bankruptcy  Law;  that 
said  Chapter  XI  applies  only  to  unsecured  debts 
and  does  not  affect  or  in  any  way  alter  the  status 
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of  secured  debts.  That  at  all  times  during  the  year 
1946,  being  the  year  for  which  the  assessment  here- 
inbefore mentioned  was  made  and  the  taxes  levied, 
the  debtor  herein  was  the  owner  of,  and  still  is  the 
owner  of,  real  estate  in  the  County  of  Los  Angeles. 
That  the  [23]  law  of  the  State  of  California  did  at 
all  such  times,  and  still  does,  provide  that  every  tax 
on  personal  property  is  a  lien  upon  the  real  prop- 
erty of  the  owner  thereof.  That  by  virtue  of  said 
statute  all  of  said  taxes  are  secured  claims  and  debts, 
and  their  status  cannot  be  altered  or  in  any  way 
affected  by  this  Court  under  said  Chapter  XI  pro- 
ceeding. 

For  a  further,  separate  and  fourth  defense  said 
respondents  allege: 

I. 

That  this  Court  has  no  jurisdiction  or  power 
under  the  law  to  reduce  the  said  assessed  values  or 
taxes  computed  thereon,  or  to  in  any  way  alter  or 
amend  the  same,  for  the  reason  that  this  proceed- 
ing is,  and  has  been  at  all  times  since  its  inception, 
a  proceeding  under  Chapter  XI  of  the  Bankruptcy 
Act,  and  that  under  said  Chapter  XI  priority  claims 
are  not  affected.  That  under  the  provisions  of  said 
Chapter  XI  priority  claims  are  excepted  from  the 
scope  of  said  chapter.  That  said  claims  and  debts 
hereinbefore  mentioned,  being  for  taxes  due  to  a 
subdivision  of  the  State  of  California,  to  wit,  a 
county  thereof,  are  priority  claims  under  the  Bank- 
ruptcy Act. 

For  a  further,  separate  and  fifth  defense  said 
respondents  allege: 
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I. 
That  it  is  provided  under  section  17  of  the  Bank- 
ruptcy Act  taxes  are  not  dischargea})le  debts.  That, 
in  so  far  as  state  law  is  concerned,  the  legality  of 
said  taxes  cannot  be  questioned  or  considered  in 
any  state  court,  and  the  amount  of  said  taxes  are 
fixed  and  final,  and  that  said  taxes  are  in  every 
respect  valid  and  legal.  That  since  this  is  not  a 
dischargeable  debt  the  debtor  is  and  remains  [24] 
liable  therefor,  and  is  now  and  will  hereafter  be 
amenable  to  the  process  of  the  state  courts  in  an 
action  to  compel  said  debtor  to  pay  said  nondis- 
chargeable  taxes  regardless  of  what  action  this  court 
may  take.  That  the  debtor  herein  is  a  corporation, 
and  if  it  is  discharged  or  otherwise  released,  or  said 
Chapter  XI  proceeding  is  dismissed  or  otherwise 
disposed  of,  said  corporation  will  be  fully  as  liable 
in  every  way  for  said  tax  under  the  state  laws  and 
before  the  state  court,  as  if  this  Court  had  never  as- 
sumed to  reduce  said  assessed  value  or  said  taxes. 
That  this  Court  has  no  power  to  absolve  this  debtor 
from  a  nondischargeable,  secured  priority  debt. 

For  a  further,  separate  and  sixth  defense  said 
respondents  allege: 

I. 

That  on  May  14,  1946,  the  said  corporation  debtor 
herein  did,  through  its  Auditor,  make  as  required 
by  Article  XIII,  Section  8  of  the  California  Con- 
stitution, a  return  and  statement  to  the  County 
Assessor  of  the  County  of  Los  Angeles,  under  oath, 
setting  forth  the  personal  property  owned  by  said 
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corporation,  and  the  assessment  value  thereof,  and 
that  the  value  therein  so  stated  under  oath  by  said 
debtor  corporation  was  the  assessment  value  placed 
upon  said  property  by  the  said  Assessor  and  the 
same  value  which  is  alleged  in  the  petition  for  order 
to  show  cause  herein  as  having  been  excessive. 

That  the  Assessor  of  the  County  of  Los  Angeles, 
and  the  said  County,  and  the  said  Tax  Collector 
thereof,  and  the  Board  of  Equalization  thereof,  re- 
lied upon  the  representations  so  made  under  oath 
by  the  said  debtor  corporation  of  the  value  of  its 
property,  and  included  said  value  in  the  total  as- 
sessed valuations  of  all  property  in  the  County  upon 
which  the  tax  rate  for  said  County  w^as  computed 
in  [25]  order  to  raise  sufficient  funds  to  maintain 
said  county  government  for  the  said  tax  year.  That 
if  said  taxes  based  upon  said  value  as  so  represented 
under  oath  to  be  correct  are  not  collected,  the  funds 
of  said  Los  Angeles  County  will  be,  and  are,  insuffi- 
cient to  provide  for  the  expenses  of  said  year,  and 
that  any  amount  in  which  said  taxes  might  be  re- 
duced by  this  Court  will  be  required  to  be  charged 
to  and  made  up  by  the  other  taxpayers  of  said 
County  in  subsequent  years  in  order  to  make  up  the 
deficit.  That  said  debtor  corporation  is  by  reason  of 
the  facts  herein  estopped  from  now  asserting  that 
said  assessment  value  so  represented  by  it  under 
oath  to  be  true  and  correct  are  untrue  and  incorrect. 

For  a  further,  separate  and  seventh  defense  said 
respondents  allege: 
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I. 

That  the  taxable  date  in  the  State  of  California 
for  the  year  1946  was  the  first  Monday  in  March 
of  said  year.  That  said  date  occurred  about  three 
months  before  reference  of  this  case  under  Chapter 
XI  of  the  Bankruptcy  Act  was  had,  and  that  on 
that  date,  and  for  several  months  prior  thereto,  and 
at  all  times  hereafter  to  date  hereof,  the  debtor  has 
been  in  possession  of  said  property  and  operating 
the  business  of  said  corporation  under  and  pursuant 
to  authority  obtained  from  the  Court  under  said 
Chapter  XI.  That  by  an  act  of  Congress  enacted  in 
1934,  referred  to  in  the  decision  of  the  Supreme 
Court  of  the  United  States,  Boteler  v.  Ingalls,  84 
L.Ed.  20,  said  debtor,  operating  his  business  under 
Chapter  XI,  is  liable  for  taxes  the  same  as  if  they 
were  conducting  said  business  as  individuals  with- 
out the  interposition  of  the  Bankruptcy  Court.  No 
Individual  or  other  person  operating  a  business 
without  the  protection  of  the  Bankruptcy  C^ourt 
under  a  Chapter  XI  proceeding,  or  otherwise,  has 
any  right  or  redress  whatsoever  to  reduce  the  [26] 
assessed  value  of  the  tax  except  by  application  to 
the  County  Board  of  Equalization  which  is  the  re- 
viewing body  created  by  the  State  Constitution,  and 
prescribed  by  the  state  laws  of  the  State  of  Cali- 
fornia, This  Court  has  no  power  or  jurisdiction  to 
reduce  or  in  any  way  alter  or  amend  the  assessed 
value  or  the  amounts  of  said  property  or  taxes  for 
the  year  1946. 

Wherefore,  said  John  R.  Quinn  and  H.  L.  Byram 
pray  that  it  be  ordered  that  the  petition  of  the 
debtor  corporation  herein  for  reduction  of  assessed 
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value  of  its  personal  property  for  the  year  1946  be 
denied,  and  for  such  other  and  further  relief  as  to 
the  Court  may  seem  just  and  meet  in  the  premises. 

HAROLD  W.  KENNEDY, 
County  Counsel,  and 

/s/  L.  K.  VOE, 

Deputy  County  Counsel, 
Attorneys  for  said 
Respondents.   [27] 

State  of  California, 
County  of  Los  Angeles — ss. 

H.  L.  Byram,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  one  of  the  respondents  in  the  above 
entitled  action;  that  he  makes  this  verification  on 
his  own  behalf  and  on  behalf  of  the  other  answering 
respondent;  that  he  has  read  the  foregoing  answer 
to  petition  for  order  to  show  cause  in  connection 
with  tax  claim  and  knows  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge  except 
as  to  the  matters  which  are  therein  stated  upon  in- 
formation and  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

/s/  H.  L.  BYRAM. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  December,  1946. 

J.  F.  MORONEY, 
County  Clerk. 
By  /s/  MARIE  E.  McPHERSON, 
Deputy.  [28] 
[Affidavit  of  service  by  mail  attached.] 

[Endorsed]:     Filed  Oct.  27,  1947. 
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[Title  of  District  Court  and  Cause.] 

SUGGESTION  OF  LACK  OF  JUKISDTCTTON 
OF  SUBJECT  MATTER 

(Rule  12  (h)  (2)  Civil  Procedure.) 

Comes  now  John  R.  Quinn,  County  Tax  Assessor, 
and  H.  L.  Byram,  County  Tax  Collector,  and  makes 
suggestion  to  the  Court  that  this  Court  lacks  juris- 
diction of  the  subject  matter  set  forth  in  the  petition 
for  order  to  show  cause  in  connection  with  tax  claim 
filed  on  or  about  December  6,  1946,  against  said  par- 
ties, and  as  grounds  of  said  suggestion  states  (1) 
that  the  relief  prayed  in  said  petition  for  order  to 
sho^v  cause  in  connection  with  tax  claim  is  not 
within  the  jurisdiction  of  the  above  entitled  Court  to 
grant,  and  that  said  Court  has  no  jurisdiction  of  the 
subject  matter  set  forth  in  said  petition  in  that  the 
Federal  Bankruptcy  Court  has  no  power  to  reduce 
or  redetermine  the  assessed  values  for  taxation  pur- 
poses; (2)  that  said  petition  of  said  debtor  does  not 
state  facts  sufficient  to  raise  a  Federal  question,  or 
a  question  within  the  jurisdiction  of  this  Honorable 
Court  to  consider,  determine  or  decide  for  the  same 
reason  stated  in  ground  (1)  hereof. 

Dated  this  19th  day  of  December,  1946. 

HAROLD  W.  KENNEDY, 

Coimty  Counsel. 

By  L.  K.  Voe, 

Deputy  Coimty  Counsel, 

Attorney  for  John  R.  Quinn,  County  Tax  Assessor, 
and  H.  L.  Byram,  County  Tax  Collector  [30] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  POINTS  AND  AUTHORI- 
TIES SUPPORTING  SUGGESTION  OF 
LACK  OF  JURISDICTION  OF  SUBJECT 
MATTER. 

The  Federal  Bankruptcy  Court  has  no  power  to 
reduce  or  redetermine  assessed  values  for  taxation 
purposes  where  such  value  has  already  been  deter- 
mined by  the  County  through  its  own  taxing  officials 
in  accordance  with  the  procedure  prescribed  by  state 
law. 

Arkansas  Corporation  Commission  and  51 
County  Tax  Collectors  of  Arkansas,  Petitioners, 
vs.  Guy  A.  Thompson,  as  Trustee,  85  Law  Ed. 
1244;  313  U.  S.  132;  61  Sup.  Ct.  888;  45  A.  B.  R. 
N.  S.  462. 

Memorandum  of  Conclusions  of  District 
Judge  Hollzer,  dated  Aug.  30,  1941,  in  re  Santa 
Fe  Distilleries,  Inc.,  a  corporation.  Bankrupt, 
No.  32667-H,  in  the  above  entitled  court. 

Order  by  Referee  Hubert  F.  Laugharn  allow- 
ing claim  of  John  R.  Quinn,  County  Assessor, 
made  Oct.  28  1941,  in  In  the  Matter  of  Radio 
Supply  Co.,  a  corp.,  Debtor,  No.  38581-BH,  in 
the  above  entitled  court,  on  objections  by  Re- 
ceiver George  Goggin  to  assessed  values  in  claim 
of  County  Assessor  John  Quinn  for  $672.00  tax 
on  personal  property  and  solvent  credits.  [31] 
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(Grainger  &  Hunt,  Attorneys) 

In  re  Ingersol  Co.;  Middelkamp  v.  Lea 
Trust;  C.  C.  A.  10  (decided  Feb.  28,  1945)  148 
Fed.  (2)  282. 

Commonwealth  of  Penna.  v.  Aylward,  C.  C. 
A.  8  (decided  April  11,  1946)  154  Fed.  (2)  714. 

Baumann  v.  Sheehan,  C.  C.  A.  8  (1944)  140 
Fed.  (2)  747. 

The  County  Assessor  in  assessing  property  valua- 
tions exercises  judicial  powers,  and  the  assessment 
is  very  nuich  in  the  nature  of  a  judgment. 

Carter  v.  Osburn,  150  Cal.  620 ; 
Siebe  v.  Superior  Court,  114  Cal.  551 ; 
Palmer  v.  McMahon,  133  U.  S.  660,  669;  33 

Law  ed.  772,  776; 
Hager  v.  Reclamation  Dist.  No.  108,  111  U.S. 

701,  28  Law  ed.  569; 
Birch  V.  County  of  Orange,  59  Cal.  App.  133 ; 
Judson  on  Taxation  (2nd  Ed.)  sec.  343; 
3Cooley  on  Taxation  (4th  Ed.)  sec.  1143,  p. 

2296,  and  sec.  1144,  p.  2301 ; 
Bailey  v.  Berkey,  C.  C.  A.  Cal.  81.  Fed.  737; 
San  Jose  Gas  Co.  v.  January,  57  Cal.  614; 
Mahoney  v.  City  of  San  Diego,  198  Cal.  388 

at  p.  396,  pt.  1; 
Bank  of  California  v.  San  Francisco,  142  Cal. 

276; 
United  States  v.  City  State  Bank  (D.  C,  Tenn. 

1937)  19  Fed.  Sup.  775; 
In  re  Donner-Hanna  Coke  Corp.  (1925)  209 

N.  Y.  S.  62,  212  App.  Div.  338  (affirmed  241 

N.  Y.  530,  150  N.  E.  541)  ; 


34  John  R.  Quinn,  H.  L.  Byram  vs. 

Wymore  v.  Markway  (Mo.),  89  S.  W.  (2d)  9; 
Evers  Woolen  Co.  v.  Town  of  Gilsum.  146  Atl. 

511,  84  N.  H.  1,  64  A.  L.  R.  1196; 
Clare  v.  Ciirron  (1932)  52  R.  I.  196,  159  AtL 

835;  [32] 
Ex  Rel.   Harding  v.   Hart,    (1928)    332   111. 

467,  163  N.  E.  769; 
Pullman  Co.  v.  Suttles.  (Ga.  1938),  199  S.  E. 

821,  824; 

The  County  Board  of  Equalization  acts  judicially 
in  equalizing  assessed  values. 

People  V.  Goldtree,  44  Cal.  323; 

Birch  V.  County  of  Orange,  Supra; 

Hammond  Lumber  Co.  v.  County  of  Los  An- 
geles, 104  Cal.  App.  235; 

Sec.  9,  Art  XIII,  California  State  Consti- 
tution. 

Sections  1601  to  1615,  Revenue  and  Taxation 
Code. 

The  right  of  appeal  to  the  County  Board  of 
Equalization  existed  just  the  same  as  the  right  of 
appeal  existed  in  the  case  of  Arkansas  Corporation 
Comm.  and  51  County  Tax  Collectors  of  Arkansas, 
Petitioners,  vs.  Thompson,  Supra. 

Sections  1603, 1607  to  1610,  incl..  Revenue  and 
Taxation  Code. 

There  is  a  total  similiarity  of  our  County  Assessor 
and  Equalization  Board's  powers  and  functions  with 
those  of  the  Arkansas  Corporation  Commission  as 
described  in  Arkansas  Corp.  Comm.  v.  Thompson, 
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Supra.  Both  the  Assessor  and  the  Board  of  Equali- 
zation are  agencies  created  pursuant  to  state  consti- 
tutional requirements. 

Sections  1,  2,  3,  8,  8a,  9  10,  13,  Art.  XII 1,  Con- 
stitution. 

Sections  71/2,   12,   13,  Art.  XI   Constitution. 

Section  25,  Art.  IV,  Subd.  10,  Constitution. 

Section  1603,  1608,  1609,  Revenue  and  Taxa- 
tion Code.  (Board  of  Equalization.) 

Sections  4013,  4314  and  904,  Political  Code, 
and  Sections  453,  454,  et  seq.  Revenue  and  Tax- 
ation Code  (Assessor). 

We  refer  counsel  and  the  Court  on  all  the  points 
herein  mentioned  to  the  quotations  from  above  cases 
and  statutes  and  the  full  discussion  in  the  Amicus 
Curiae  brief  of  the  County  of  Los  [33]  Angeles,  and 
in  the  supplement  to  Point  1  of  Amicus  Curiae  brief 
of  County  of  Los  Angeles  on  file  in  this  Court  in  the 
matter  of  Santa  Fe  Distilleries  Inc.,  a  corporation. 
Bankrupt,  Bankruptcy  No.  32667-H,  wherein  Judge 
Hollzer  rendered  his  opinion  hereinbefore  cited. 

Respectfully  submitted, 

HAROLD  W.  KENNEDY, 

County   Counsel 
By  L.  K.  Voe, 

Deputy  County  Counsel, 
Attorney  for  John  R.  Quinn,  County  Tax  Assessor, 
and  H.  L.  Byram,  County  Tax  Collector.  [34] 
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Received  Copy  of  the  Within  Suggestion  this  19th 
day  of  December,  1946. 

COBB  &  UTLEY, 
By  /s/  FRANCIS  B.  COBB, 

Attorneys  for  Debtor. 

[Endorsed]:    Filed    Oct.    27,    1947,    Edmund    L. 
Smith,  Clerk;  by  F.  Betz,  Deputy. 
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FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW  RE  TAX  CLAIM 

The  debtor  herein  having  filed  a  verified  petition 
for  Order  to  Show  Cause  re  Tax  Claim  requiring 
John  R.  Quinn,  County  Assessor,  and  H.  L.  Byram, 
County  Tax  Collector,  of  Los  Angeles  County,  to 
show  cause  why  an  order  should  not  be  entered 
determining  the  amount  of  taxes  due  said  County 
of  Los  Angeles  and  an  Order  to  Show  Cause  thereon 
having  been  regularly  issued  and  the  respondents 
named  therein  having  filed  a  verified  answer 
thereto  admitting  the  rendering  of  the  tax  bill  as 
alleged,  denying  that  said  assessment  is  in  error, 
denying  that  said  debtor  did  not  own  or  have  con- 
trol of  the  personal  property  of  such  assessed 
valuation  on  said  first  Monday  of  March  1946, 
denying  that  it  is  necessary  to  fix  or  determine  the 
amount  of  tax  due  and  alleging  six  separate  de- 
fenses, as  follows: 

(1)  That  the  court  had  no  jurisdiction  to  reduce, 
alter  or  amend  the  assessed  valuation  of  prop- 
erty for  the  reason  that  the  assessments  were 
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duly  and  regularly  [:UJ]  made  by  the  Assessor 
of  Los  Aiigeles  County,  according  to  law,  and 
no  objection  was  made  before  the  County  Board 
of  Equalization,  a  quasi  judicial  body,  and  that 
said  assessed  valuation  has  become  final  under 
State  law  and  has  the  force,  finality  and  effect 
of  a  judgment; 

(2)  That  said  court  had  no  jurisdiction  to  reduce, 
alter,  or  amend  the  assessed  valuations  fixed  by 
the  County  Assessor  for  the  reasons  that  this 
was  a  proceeding  under  Chapter  Eleven  of  the 
Bankruptcy  Act  and  said  taxes  are  secured  by 
lien  on  real  property  of  the  debtor; 

(3)  That  the  Court  has  no  jurisdiction  to  reduce 
assessed  valuations  for  the  reason  that  the  pro- 
ceeding is  under  Chapter  Eleven  of  the  Bank- 
ruptcy Act  and  such  taxes  have  priority  claim ; 

(4)  That  said  taxes  are  not  debts  dischargeable  in 
bankruptcy;  the  amount  thereof  has  become 
fixed  and  final  and  cannot  be  questioned  or  con- 
sidered in  any  State  Court ; 

(5)  That  said  assessed  valuation  was  based  on  a 
statement  by  said  corporation  debtor  through 
its  auditor  under  oath  as  required  by  Art. 
XIII,  Sec.  8  of  the  California  Constitution  and 
said  debtor  is  estopped  to  deny  the  same ; 

(6)  That  said  debtor  operating  its  business  under 
Chapter  Eleven  of  the  Bankruptcy  Act  pur- 
suant to  order  of  Court  is  liable  for  taxes  the 
same  as  if  conducting  said  business  as  indi- 
viduals. 
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Respondents  also  filed  written  objections  to  the 
jurisdiction  of  said  referee,  claiming  that  he  had 
no  jurisdiction  of  the  subject  matter  and  no  power 
to  reduce  or  redetermine  the  [37]  assessed  valuation 
for  Comity  tax  jjurposes,  and  the  matter  having 
come  on  regularly  for  hearing  December  20,  1946, 
the  debtor  appearing  by  Cobb  and  Utley,  by  Francis 
Cobb,  their  attorneys,  and  respondents  appearing 
by  Harold  W.  Kennedy,  County  Counsel,  and  L.  K. 
Voe,  Deputy  County  Counsel,  their  attorneys,  and 
a  stipulation  having  been  made  as  to  the  question 
involved,  the  matter  was  submitted  as  to  the  ques- 
tion of  jurisdiction;  on  Januaiy  13th  the  matter  was 
restored  to  the  calendar  and  set  for  January  16th, 
at  which  time  the  objections  to  the  jurisdiction  were 
overruled  and  the  Order  to  Show  Cause  was  con- 
tinued to  February  24,  1947,  for  the  taking  of  testi- 
mony ;  and  respondents  having  filed  a  motion  in  the 
District  Court  for  Leave  to  File  a  Petition  for  Writ 
of  Prohibition  and  an  Order  to  Show  Cause  having 
issued  thereon,  returnable  February  19,  1947,  before 
the  Honorable  J.  F.  T.  O'Connor,  District  Judge, 
and  the  matter  having  been  argued  and  the  District 
Judge  having  written  a  Memorandum  of  Decision 
directing  that  a  written  order  be  made  by  the  referee 
in  respect  to  whether  or  not  the  referee  had  jurisdic- 
tion of  the  controversy,  and  the  matter  before  the 
referee  having  been  continued  to  June  17,  1947,  the 
debtor  appearing  by  Francis  B.  Cobb  and  the  re- 
spondents by  Harold  W.  Kennedy,  County  Counsel, 
and  Andrew  O.  Porter,   Deputy   Comity   Counsel, 
the  Court  now  makes  the   following   Findings   of 
Fact: 
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FINDINGS  OF  FACT 

The  Court  finds: 

I. 

That  on  the  first  Monday  in  March  1946,  tlie  above 
named  debtor  wa.s  the  owner  of  certain  real  and 
personal  property; 

11. 

That  there  existed  on  the  first  Monday  in  March 
1946,  a  lien  on  said  real  property  for  the  amount  of 
tax  thereafter  assessed  against  said  real  and  per- 
sonal property;  [38] 

III. 

That  on  May  14,  1946,  a  declaration  was  made  and 
verified  on  behalf  of  said  debtor  corporation  by  V. 
W.  Nelson,  auditor  thereof,  and  thereupon  filed  with 
the  Assessor  of  Los  Angeles  County  as  required  by 
law ;  that  said  statement  was  introduced  in  evidence 
and  shows  that  the  value  of  the  personal  property 
in  question  for  tax  purposes  was  $355,710.00;  that 
it  was  and  is  contended  by  this  debtor  that  said  V. 
W,  Nelson  had  no  authority  or  authorization  to  file 
said  declaration  and  that  the  values  contained 
therein  are  incorrect ; 

IV. 

That  on  Jmie  3,  1946,  the  above  named  debtor 
filed  a  petition  under  Chapter  Eleven  of  the  Bank- 
ruptcy Act  and  this  court  on  said  date  entered  an 
order  permitting  the  debtor  to  remain  in  possession 
of  its  assets  and  to  carry  on  its  business  under  the 
supervision  of  this  court;  that  by  the  filing  of  said 
petition  this  court  acquired  exclusive  jurisdiction 
of  the  said  debtor  and  its  property,  wherever 
located ; 
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V. 

That  the  Board  of  Supervisors  of  Los  Angeles 
County  sits  as  a  Board  of  Equalization  on  the  first 
Monday  in  July  and  continuing  until  the  business 
of  equalization  is  disposed  of,  but  not  later  than  the 
third  Monday  in  July ;  during  such  time  a  taxpayer 
has  the  right  to  appear  in  person  or  by  agent  and 
ask  for  an  equalization  or  reduction  in  the  assessed 
value  of  his  property ;  that  no  appearance  was  made 
before  said  Board  of  Equalization  in  the  year  1946 
on  behalf  of  said  debtor ; 

VI. 

That  after  the  filing  of  these  proceedings  re- 
spondents H.  L.  Byram,  County  Tax  Collector, 
submitted  a  tax  bill  to  the  said  debtor ;  that  said  tax 
bill  shows  the  assessed  valuation  of  the  personal 
property  in  question  to  be  $355,710.00;  that  the  [39] 
total  tax,  which  is  a  lien  on  said  real  property, 
amounts  to  $24,548.77;  that  the  first  installment 
thereof  amounts  to  $23,441.92,  which  installment 
includes  the  sum  of  $22,333.25,  which  is  the  tax  on 
said  personal  property; 

VII. 

That  the  first  installment  of  County  taxes  which 
includes  half  the  tax  on  real  property  and  the  entire 
tax  on  secured  personal  property  was  claimed  by 
the  taxing  agency  to  be  due  and  payable  November 
1,  1946,  and  delinquent  after  5  p.m.  on  December 
5,  1946; 

VIII. 

That  on  December  6,  1946,  the  debtor  herein  filed 
his  Petition  for  Order  to  Show  Cause  in  connection 
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with  said  tax  claim;  that  the  sole  controverted  alle- 
gation therein  is  that  petitioner  did  not  own  or  have 
control  of  any  personal  property  of  the  assessed 
valuation  of  any  sum  in  excess  of  $148,880.00  on  the 
first  Monday  in  March,  1946; 

IX. 

That  said  debtor  owned  and  had  control  on  the 
first  Monday  in  March,  1946  of  all  the  personal 
property  listed  in  the  declaration  made  in  its  behalf 
by  V.  W.  Nelson,  auditor,  and  assessed  by  the 
County  Assessor;  that  the  sole  question  before  this 
court  is  the  determination  of  the  value  of  such 
property  for  county  tax  purposes  on  the  first  Mon- 
day in  March,  1946 ; 

X. 

That  there  are  no  conflicting  liens  involved 
herein;  that  there  is  no  error  of  calculation  in  de- 
termining the  tax  claimed  to  be  due  by  the  County 
of  Los  Angeles. 

From  the  Foregoing  Findings  of  Facts  the  Court 
Makes  the  Following 

CONCLUSIONS  OF  LAW 
I. 

That,  at  the  time  the  aforesaid  petition  under 
Chapter  Eleven  of  the  Bankruptcy  Act  was  filed 
in  this  proceeding,  the  assessment  for  County  tax 
purposes  on  the  personal  property  here  involved 
had  not  become  final,  and  that,  if  the  said  petition 
had  not  been  filed,  the  debtor  corporation  could  have 
applied  to  the  Board  of  Supervisors  of  Los  Angeles 
County,  sitting  as  a  Board  of  Equalization,  for  an 
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equalization  or  reduction  of  said  assessment,  and 
that,  accordingly,  this  Court,  ever  since  the  filing 
herein  of  the  said  petition  under  Chapter  Eleven 
of  the  Bankruptcy  Act,  has  had  and  still  has  exclu- 
sive jurisdiction  under  section  64  (a)  4  and  section 
311  of  the  Bankruptcy  Act  to  determine  the  value  of 
the  said  personal  property  for  County  tax  purposes. 

Dated  this  8th  day  of  September,  1947. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

[Endorsed]:    Filed    Oct.    27,    1947,    Edmund   L. 
Smith,  Clerk;  by  F.  Betz,  Deputy.  [41] 


[Title  of  District  Court  and  Cause.] 

ORDER  UPHOLDING  JURISDICTION 
RE  TAX  CLAIM 

It  appearing  that  the  debtor  herein  having  filed 
its  verified  petition  for  Order  to  Show  Cause  re  Tax 
Claim  requiring  John  R.  Quinn,  County  Assessor, 
and  H.  L.  Byram,  County  Tax  Collector,  of  Los 
Angeles  County,  to  show  cause  why  an  order  should 
not  be  entered  determining  the  amount  of  taxes  due 
said  County  of  Los  Angeles  and  an  Order  to  Show 
Cause  thereon  having  been  regularly  issued  and  the 
respondents  named  therein  having  filed  a  verified 
answer  thereto  admitting  the  rendering  of  the  tax 
bill  as  alleged,  denying  that  said  assessment  is  in 
error,  denying  that  said  debtor  did  not  own  or  have 
control  of  the  personal  property  of  such  assessed 
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valuatiuJi  on  waid  iiist  Monday  of  March  1946,  deny- 
ing that  it  is  necessary  to  fix  or  determine  the 
amount  of  tax  due  and  alleging  six  separate  de- 
fenses, as  follows: 

(1)  That  the  Court  had  no  jurisdiction  to  reduce, 
alter  or  amend  the  assessed  valuation  of  prop- 
erty for  the  [42]  reason  that  the  assessments 
were  duly  and  regularly  made  by  the  Assessor 
of  Los  Angeles  Coimty,  according  to  law,  and 
no  objection  was  made  before  the  County  Board 
of  Equalization,  a  quasi  judicial  body,  and  that 
said  assessed  valuation  has  become  final  under 
State  law  and  has  the  force,  finality  and  effect 
of  a  judgment ; 

(2)  That  said  Court  had  no  jurisdiction  to  reduce, 
alter  or  amend  the  assessed  valuations  fixed  by 
the  County  Assessor  for  the  reasons  that  this 
was  a  proceeding  under  Chapter  Eleven  of  the 
Bankruptcy  Act  and  said  taxes  are  secured  by 
lien  on  real  property  of  the  debtor; 

(3)  That  the  Court  has  no  jurisdiction  to  reduce 
assessed  valuations  for  the  reason  that  the  pro- 
ceeding is  imder  Chapter  Eleven  of  the  Bank- 
ruptcy Act  and  such  taxes  have  priority  claim ; 

(4)  That  said  taxes  are  not  debts  dischargeable  in 
bankruptcy;  the  amount  thereof  has  become 
fixed  and  final  and  cannot  be  questioned  or  con- 
sidered in  any  State  Court ; 

(5)  That  said  assessed  valuation  was  based  on  a 
statement  by  said  corporation  debtor  through 
its  auditor  under  oath  as  required  by  Art.  XIII, 
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Sec.  8  of  the  California  Constitution  and  said 
debtor  is  estopped  to  deny  the  same ; 
(6)  Til  at  said  debtor  operating  its  business  under 
Chapter  Eleven  of  the  Bankruptcy  Act  pur- 
suant to  order  of  Court  is  liable  for  taxes  the 
same  as  if  conducting  said  business  as  indi- 
viduals ; 
And  it  appearing  that  respondents  also  filed 
written  objections  to  the  jurisdiction  of  said  referee, 
claiming  that  he  [43]  had  no  jurisdiction  of  the 
subject  matter  and  no  power  to  reduce  or  redeter- 
mine the  assessed  valuation  for  County  tax  pur- 
poses, and  the  matter  having  come  on  regularly  for 
hearing  December  20,  1946,  the  debtor  appearing  by 
Cobb  and  Utley,  by  Francis  Cobb,  their  attorneys, 
and  respondents  aj^pearing  by  Harold  W.  Kennedy, 
County  Counsel,  and  L.  K.  Voe,  Deputy  County 
Counsel,  their  attorneys,  and  a  stipulation  having 
been  made  as  to  the  question  involved,  the  matter 
was  submitted  as  to  the  question  of  jurisdiction; 
on  January  13th  the  matter  was  restored  to  the 
calendar  and  set  for  January  16,  at  which  time  the 
objections  to  the  jurisdiction  were  overruled  and 
the  Order  to  Show  Cause  was  continued  to  February 
24,  1947,  for  the  taking  of  testimony ;  and  respond- 
ents having  filed  a  motion  in  the  District  Court  for 
Leave  to  File  a  Petition  for  Writ  of  Prohibition 
and  an  Order  to  Show  Cause  having  issued  thereon, 
returnable  Febniary  19,  1947,  before  the  Honorable 
J.  F.  T.  O'Connor,  District  Judge,  and  the  matter 
having  been  argued  and  the  District  Judge  having 
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written  a  Memorandum  of  Decision  directing  that 
a  written  order  be  made  by  the  referee  in  I'espect  to 
whether  or  not  the  referee  had  jurisdiction  of  the 
controversy,  and  the  matter  before  the  referee  hav- 
ing been  continued  to  June  17,  1947,  the  debtor 
appearing  by  Francis  B.  Cobb  and  the  respondents 
by  Harold  W.  Kennedy,  Coimty  Counsel,  and  An- 
drew O.  Porter,  Deputy  County  Counsel,  the  Court 
having  made  and  filed  herein  its  Findings  of  Facts 
and  Conclusions  of  Law,  now  makes  its  order  as 
follows : 

I. 
It  Is  Ordered,  Adjudged  and  Decreed  that  the 
objections  to  the  jurisdiction  of  this  court  of  John 
R.  Quinn,  County  Assessor,  and  H.  L.  Byram, 
County  Tax  Collector  of  Los  Angeles  County,  be 
and  the  same  are  hereby  overruled  and  denied.  [44] 

II. 

It  Is  Further  Ordered  that  said  petition  shall  go 
off  calendar  pending  review  of  this  decision,  to  be 
re-set  on  the  calendar  by  stipulation  or  by  either 
party  on  reasonable  notice. 

Dated  this  8th  day  of  September,  1947. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

[Endorsed]:  Filed  Oct.  27,  1947,  Edmund  L. 
Smith,  Clerk ;  by  F.  Betz,  Deputy.  [45] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  FOR  AND  ORDER  EXTENDING 
TIME  WITHIN  WHICH  TO  FILE  PETI- 
TION FOR  REVIEW 

State  of  California, 
County  of  Los  Angeles — ss. 

Andrew  O.  Porter,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  one  of  the  attorneys  for  the  respond- 
ents herein,  John  R.  Quinn,  County  Assessor,  and 
H.  L.  Byram,  County  Tax  Collector,  of  Los  An- 
geles County; 

That  said  respondents  feel  aggrieved  by  the  order 
entered  herein  by  the  Referee  herein,  Benno  M. 
Brink,  on  the  8th  day  of  September,  1947,  and  desire 
to  file  a  petition  for  review  to  the  United  States 
District  Court  of  said  order  made  by  said  Referee 
on  the  8th  day  of  September,  1947. 

Affiant  further  states  that  both  he  and  his  asso- 
ciates have  had  no  opportunity  to  prepare  said  peti- 
tion for  review  due  [46]  to  the  pressure  of  other 
litigation  and  other  work,  and  prays  that  an  order 
be  made  herein  by  this  Court  extending  the  time 
within  w^hich  respondents  herein  may  file  their  peti- 
tion for  review  up  to  and  including  the  8th  day  of 
October,  1947. 

/s/  ANDREW  O.  PORTER. 

Subscribed  and  sworn  to  before  me,  this  17th  day 
of  September,  1947. 

J.  F.  MORONEY, 
County  Clerk. 
By  /s/  MARIE  E.  McPHERSON, 
Deputy. 
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ORDER 

Good  cause  api)eai'ing  therefor, 

It  is  hereby  ordered  that  the  respondents  herein, 
John  R.  Quinn,  County  Assessor,  and  H.  L.  Byram, 
County  Tax  Collector,  of  Los  Angeles  County,  shall 
be  and  are  hereby  granted  Tip  to  and  including  the 
8th  day  of  October,  1947,  within  which  to  file  their 
petition  for  review  of  the  order  made  by  this  Court 
on  the  8th  day  of  September,  1947,  to  the  United 
States  District  Court  of  this  District  in  the  above 
entitled  proceeding. 

Dated:  September  17,  1947. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

[Endorsed]:  Filed  Oct.  27,  1947.  Edmund  L. 
Smith,  Clerk;  by  F.  Betz,  Deputy.  [47] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW  OF  REFEREE'S 
ORDER  BY  JUDGE 
To  Benno  Brink,  Esq.,  Referee  in  Bankruptcy: 

The  debtor  herein  having  filed  a  verified  petition 
on  December  6,  1946,  for  Order  to  Show  Cause  re 
Tax  Claim  requiring  John  R.  Quinn,  County  Asses- 
sor, and  H.  L.  Byram,  County  Tax  Collector,  of  Los 
Angeles  County,  to  show  cause  why  an  order  should 
not  be  entered  determining  the  amount  of  taxes  due 
said  County  of  Los  Angeles  and  an  Order  to  Show 
Cause  thereon  having  been  regularly  issued  and  the 
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respondents  named  therein  having  filed  a  verified 
answer  thereto  admitting  the  rendering  of  the  tax 
bill  as  alleged,  denying  that  said  assessment  is  in 
error,  denying  that  said  debtor  did  not  own  or  have 
control  of  the  personal  property  of  such  assessed 
valuation  on  said  first  Monday  of  March  1946,  deny- 
ing that  it  is  necessary  to  fix  or  determine  the 
amount  of  tax  due  and  alleging  six  separate  de- 
fenses, as  follows: 

1.  That  the  court  had  no  jurisdiction  to  reduce, 
alter  or  amend  the  assessed  valuation  of 
property  for  the  reason  [48]  that  the  assess- 
ments were  duly  and  regularly  made  by  the 
Assessor  of  Los  Angeles  County,  according 
to  law,  and  no  objection  was  made  before  the 
County  Board  of  Equalization,  a  quasi  judi- 
cial bod.y,  and  that  said  assessed  valuation 
has  become  final  under  State  law  and  has 
the  force,  finality  and  effect  of  a  judgment; 

2.  That  said  court  had  no  jurisdiction  to  re- 
duce, alter,  or  amend  the  assessed  valuations 
fixed  by  the  County  Assessor  for  the  reasons 
that  this  was  a  proceeding  under  Chapter 
Eleven  of  the  Bankruptcy  Act  and  said  taxes 
are  secured  by  lien  on  real  property  of  the 
debtor ; 

3.  That  the  Court  had  no  jurisdiction  to  reduce 
assessed  valuations  for  the  reason  that  the 
proceeding  is  under  Chapter  Eleven  of  the 
Bankruptcy  Act  and  such  taxes  have  priority 
claim; 
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4.  That  said  taxes  are  not  debts  dischargeable 
in  bankrutcy ;  the  amount  thereof  has  become 
fixed  and  final  and  cannot  be  questioned  or 
considered  in  any  State  Court; 

5.  That  said  assessed  valuation  was  based  on  a 
statement  by  said  corporation  debtor  through 
its  auditor  under  oath  as  required  by  Art. 
XIII,  Sec.  8  of  the  California  Constitution 
and  said  debtor  is  estopped  to  deny  the  same; 

6.  That  said  debtor  operating  its  business  under 
Chapter  Eleven  of  the  Bankruptcy  Act  pur- 
suant to  order  of  Court  is  liable  for  taxes 
the  same  as  if  conducting  said  business  as 
individuals. 

Respondents  also  filed  written  objections  to  the 
jurisdiction  of  said  referee,  claiming  that  he  had 
no  jurisdiction  of  the  subject  matter  and  no  power 
to  reduce  or  redetermine  the  assessed  [49]  valuation 
for  County  tax  purposes,  and  the  matter  having 
come  on  regularly  for  hearing  December  20,  1946, 
the  debtor  appearing  by  Cobb  and  Utley,  by  Francis 
Cobb,  their  attorneys,  and  respondents  appearing 
by  Harold  W.  Kennedy,  County  Counsel,  and  L.  K. 
Voe,  Deputy  County  Counsel,  their  attorneys,  and 
a  stipulation  having  been  made  as  to  the  question 
involved,  the  matter  was  submitted  as  to  the  ques- 
tion of  jurisdiction;  on  January  13th  the  matter 
was  restored  to  the  calendar  and  set  for  January 
16th,  at  which  time  the  objections  to  the  jurisdic- 
tion were  overruled  and  the  Order  to  Show  Cause 
was  continued  to  February  24,  1947,  for  the  taking 
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of  testimony;  and  respondents  having  filed  a  motion 
in  the  District  Court  for  Leave  to  File  a  Petition 
for  Writ  of  Prohibition  and  an   Order   to   Show 
Cause  having  issued  thereon,  returnable  February 
19,  1947,  before  the  Honorable  J.  F.  T.  O'Connor, 
District  Judge,  and  the  matter  having  been  argued 
and  the  District  Judge  having  written  a  Memoran- 
dum of  Decision  directing  that  a  written  order  be 
made  by  the  referee  in  respect  to  whether  or  not 
the    referee    had    jurisdiction    of   the    controversy, 
and  the  matter  before  the  referee  having  been  con- 
tinued to  June  17,  1947,  the  debtor  appearing  by 
Francis  B.   Cobb  and  the  respondents  by  Harold 
W.  Kennedy,  County  Counsel,  and  Andrew  O.  Por- 
ter, Deputy  County  Counsel,  the  Court  ruled  it  had 
jurisdiction  and  made   the   following  Findings   of 
Fact  and  Conclusions  of  Law  in  words  and  figures 
as  follows   (omitting  the  recital  which  is  substan- 
tially as  stated  above) : 

FINDINGS  OF  FACT 
The  Court  finds: 

L 
That   on   the   first  Monday   in   March   1946,   the 
above  named  debtor  was  the  owner  of  certain  real 
and  personal  property;  * 

II. 
That  there  existed  on  the  first  Monday  in  March 
1946,   a   [50]   lien  on  said   real   property   for   the 
amount  of  tax  thereafter  assessed  against  said  real 
and  personal  property ; 


Aero  Services,  Inc.  51 

III. 
That  on  May  14,  194(),  a  declaration  was  made  and 
verified  on  belialf  of  said  debtor  cori)oration  by  V. 
W.  Nelson,  auditor  thereof,  and  thereupon  filed 
with  the  Assessor  of  Los  Angeles  County  as  re- 
quired by  law ;  that  said  statement  was  introduced 
in  evidence  and  shows  that  the  value  of  the  personal 
property  in  question  for  tax  purposes  was  $355,- 
710.00;  that  it  w^as  and  is  contended  by  this  debtor 
that  said  V,  W.  Nelson  had  no  authority  or  author- 
ization to  file  said  declaration  and  that  the  values 
contained  therein  are  incorrect ; 

IV. 

That  on  June  3,  1946,  the  above-named  debtor 
filed  a  petition  under  Chapter  Eleven  of  the  Bank- 
ruptcy Act  and  this  court  on  said  date  entered  an 
order  permitting  the  debtor  to  remain  in  posses- 
sion of  its  assets  and  to  carry  on  its  business  under 
the  supervision  of  this  court;  that  by  the  filing  of 
said  petition  this  court  acquired  exclusive  juris- 
diction of  the  said  debtor  and  its  property,  wher- 
ever located ; 

V. 

That  the  Board  of  Supervisors  of  Los  Angeles 
County  sits  as  a  Board  of  Equalization  on  the  first 
Monday  in  July  and  continuing  until  the  business  of 
equalization  is  disposed  of,  but  not  later  than  the 
third  Monday  in  July ;  during  such  time  a  taxpayer 
has  the  right  to  appear  in  person  or  by  agent  and 
ask  for  an  equalization  or  reduction  in  the  assessed 
value  of  his  property ;  that  no  appearance  was  made 
before  said  Board  of  Equalization  in  the  year  1946 
on  behalf  of  said  debtor : 
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VI. 

That  after  the  filing  of  these  proceedings  respond- 
ents H.  L.  Byram,  County  Tax  Collector,  submitted 
a  tax  bill  to  the  said  [51]  debtor;  that  said  tax  bill 
shows  the  assessed  valuation  of  the  personal  prop- 
erty in  question  to  be  $355,710.00;  that  the  total 
tax,  which  is  a  lien  on  said  real  property,  amounts 
to  $24,548.77;  that  the  first  installment  thereof 
amounts  to  $23,441.92,  which  installment  includes 
the  sum  of  $22,333.25,  which  is  the  tax  on  said  per- 
sonal property; 

VII. 

That  the  first  installment  of  County  taxes  w^hich 
includes  half  the  tax  on  real  property  and  the  entire 
tax  on  secured  personal  property  was  claimed  by  the 
taxing  agency  to  be  due  and  payable  November  1, 
1946,  and  delinquent  after  5  p.m.  on  December  5, 
1946; 

VIII. 

That  on  December  6,  1946,  the  debtor  herein  filed 
his  Petition  for  Order  to  Show  Cause  in  connection 
with  said  tax  claim;  that  the  sole  controverted  alle- 
gation therein  is  that  petitioner  did  not  own  or  have 
control  of  any  personal  property  of  the  assessed 
valuation  of  any  sum  in  excess  of  $148,880.00  on  the 
first  Monday  in  March,  1946 ; 

IX. 

That  said  debtor  owned  and  had  control  on  the 
first  Monday  in  March,  1946,  of  all  the  personal 
property  listed  in  the  declaration  made  in  its  behalf 
by   V.   W.    Nelson,   auditor,   and   assessed   by   the 
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County  Assessor;  that  the  sole  question  before  this 
court  is  the  determination  of  the  value  of  such  prop- 
erty for  county  tax  purposes  on  the  first  Monday 
in  March,  194(); 

X. 
That    there    are    no    conflicting    liens    involved 
herein;  that  there  is  no  error  of  calculation  in  de- 
termining the  tax  claimed  to  be  due  by  the  County 
of  Los  Angeles. 

From  the  Foregoing  Findings  of  Facts  the  Court 
Makes  tho  Following 

CONCLUSIONS  OF  LAW 
I. 

That,  at  the  time  the  aforesaid  petition  under 
Chapter  Eleven  of  the  Bankruptcy  Act  was  filed 
in  this  proceeding,  the  assessment  for  County  tax 
purposes  on  the  personal  property  here  involved 
had  not  become  final,  and  that,  if  the  said  petition 
had  not  been  filed,  the  debtor  corporation  could  have 
applied  to  the  Board  of  Supervisors  of  Los  Angeles 
County,  sitting  as  a  Board  of  Equalization,  for  an 
equalization  or  reduction  of  said  assessment,  and 
that,  accordingly,  this  Court,  ever  since  the  filing 
herein  of  the  said  petition  under  Chapter  Eleven  of 
the  Bankruptcy  Act,  has  had  and  still  has  exclusive 
jurisdiction  under  section  64  (a)  4  and  section  311 
of  the  Bankruptcy  Act  to  determine  the  value  of 
the  said  personal  property  for  County  tax  purposes. 

Dated  this  8th  day  of  September,  1947. 

BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 
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And  tlie  Court  made  and  entered  its  Order  in 
words  and  figures  as  follows: 

ORDER  UPHOLDING  JURISDICTION 
RE  TAX  CLAIM 

It  appearing  that  the  debtor  herein  having  filed 
its  verified  petition  for  Order  to  Show  Cause  re 
Tax  Claim  requiring  John  R.  Quinn,  County  As- 
sessor, and  H.  L.  Byram,  County  Tax  Collector,  of 
Los  Angeles  County,  to  show  cause  why  an  order 
should  not  be  entered  determining  the  amount  of 
taxes  due  said  County  of  Los  Angeles  and  an  Order 
to  Show  Cause  thereon  having  been  regularly  issued 
and  the  respondents  named  therein  having  filed  a 
verified  answer  thereto  admitting  the  rendering  of 
the  tax  bill  as  alleged,  denying  that  said  assessment 
is  in  error,  denying  that  said  debtor  [53]  did  not 
own  or  have  control  of  the  personal  property  of 
such  assessed  valuation  on  said  first  Monday  of 
March,  1946,  denying  that  it  is  necessary  to  fix  or 
determine  the  amount  of  tax  due  and  alleging  six 
separate  defenses,  as  follows: 

(1)  That  the  Court  had  no  jurisdiction  to  re- 
duce, alter  or  amend  the  assessed  valuation 
of  property  for  the  reason  that  the  assess- 
ments were  duly  and  regularly  made  by  the 
Assessor  of  Los  Angeles  County,  according 
to  law,  and  no  objection  was  made  before 
the  County  Board  of  Equalization,  a  quasi 
judicial  body,  and  that  said  assessed  valua- 
tion has  become  final  under  State  law  and 
has  the  force,  finality  and  effect  of  a  judg- 
ment; 
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(2)  That  said  Court  had  no  jurisdiction  to  re- 
duce, alter  or  amend  the  assessed  vahiations 
fixed  by  the  County  Assessor  for  the  reasons 
that  this  was  a  i^roceeding-  under  Chapter 
Eleven  of  the  Bankruptcy  Act  and  said  taxes 
are  secured  by  lien  on  real  property  of  the 
debtor ; 

(3)  That  the  Court  has  no  jurisdiction  to  reduce 
assessed  valuations  for  the  reason  that  the 
proceeding  is  imder  Chapter  Eleven  of  the 
Bankruptcy  Act  and  such  taxes  have  pri- 
ority claim; 

(4)  That  said  taxes  are  not  debts  dischargeable 
in  bankruptcy;  the  amount  thereof  has  be- 
come fixed  and  final  and  cannot  be  ques- 
tioned or  considered  in  any  State  Court; 

(5)  That  said  assessed  valuation  was  based  on 
a  statement  by  said  corporation  debtor 
through  its  auditor  under  oath  as  required 
by  Art.  XIII,  Sec.  8  of  the  California  Con- 
stitution and  said  debtor  is  estopped  to  deny 
the  same; 

(6)  That  said  debtor  operating  its  business 
under  Chapter  Eleven  of  the  Bankruptcy 
Act  pursuant  to  order  of  Court  is  liable  for 
taxes  the  same  as  if  conducting  said  business 
as  individuals;  [54] 

And  it  appearing  that  respondents  also  filed  writ- 
ten objections  to  the  jurisdiction  of  said  referee, 
claiming  that  he  had  no  jurisdiction  of  the  subject 
matter  and  no  power  to  reduce  or  redetermine  the 
assessed   valuation   for  County  tax  purposes,   and 
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the  matter  having  come  on  regularly  for  hearing  De- 
cember 20,  1946,  the  debtor  appearing  by  Cobb  and 
Utley,  by  Francis  Cobb,  their  attorneys,  and  re- 
spondents appearing  by  Harold  W.  Kennedy, 
County  Counsel,  and  L.  K.  Voe,  Deputy  County 
Counsel,  their  attorneys,  and  a  stipulation  having 
been  made  as  to  the  question  involved,  the  matter 
Avas  submitted  as  to  the  question  of  jurisdiction; 
on  January  13th  the  matter  was  restored  to  the 
calendar  and  set  for  January  16,  at  which  time 
the  objections  to  the  jurisdiction  were  overruled 
and  the  Order  to  Show  Cause  was  continued  to  Feb- 
ruary 24,  1947,  for  the  taking  of  testimony;  and 
respondents  having  filed  a  motion  in  the  District 
Court  for  Leave  to  File  a  Petition  for  Writ  of 
Prohibition  and  an  Order  to  Show  Cause  having 
issued  thereon,  returnable  February  19,  1947,  be- 
fore the  Honorable  J.  F.  T.  O'Connor,  District 
Judge,  and  the  matter  having  been  argued  and  the 
District  Judge  having  written  a  Memorandum  of 
Decision  directing  that  a  written  order  be  made  by 
the  referee  in  respect  to  whether  or  not  the  ref- 
eree had  jurisdiction  of  the  controversy,  and  the 
matter  before  the  referee  having  been  continued  to 
June  17,  1947,  the  debtor  appearing  by  Francis  B. 
Cobb  and  the  respondents  by  Harold  W.  Kennedy, 
County  Counsel,  and  Andrew  O.  Porter,  Deputy 
County  Counsel,  the  Court  having  made  and  filed 
herein  its  Findings  of  Facts  and  Conclusion  of  Law, 
now  makes  its  order  as  follows: 

I. 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
objections  to  the  jurisdiction  of  this  court  of  John 
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R.  Qiiinn,  County  Assessor,  and  H.  L.  Byram, 
County  Tax  Collector  of  Los  Angeles  County,  be 
and  the  same  are  hereby  overruled  and  denied. 

II. 

It  Is  Further  Ordered  that  said  petition  shall  go 
off  calendar  pending  review  of  this  decision,  to  be 
re-set  on  the  calendar  by  stipulation  or  by  either 
party  on  reasonable  notice. 

Dated  this  8th  day  of  September,  1947. 

BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

That  said  order  is  erroneous  for  the  reason  that 
the  sole  question  before  the  Court  is  the  determi- 
nation of  the  value  of  the  property  for  County  tax 
purposes  on  the  first  Monday  in  March,  1946  (Find- 
ing of  Fact  IX) ;  that  the  Court  has  no  jurisdiction 
to  make  such  determination  or  to  reduce,  alter  or 
in  any  way  amend  the  assessed  valuation,  for  the 
following  reasons: 

I. 

That  the  assessed  value  of  such  property  was  de- 
termined by  the  County  Assessor;  that  the  County 
Assessor  is  a  quasi-judicial  officer;  his  assessment 
was  regularly  made  in  accordance  with  the  Consti- 
tution and  laws  of  the  State  of  California,  and  is 
in  the  nature  of  a  judgment.  That  said  assessed 
value  and  the  amount  of  the  taxes  based  thereon 
have  become  final  under  State  law  and  cannot  now 
be  questioned  in  any  State  court  and  have  the  force, 
finality  and  effect  of  a  judgment. 
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II. 

That  the  assessed  valuation  was  determined  by 
the  County  Assessor  and  equalized  by  the  County 
Board  of  Equalization  in  accordance  with  State 
law,  and  no  appearance  or  objection  was  made  be- 
fore the  County  Board  of  Equalization,  a  quasi- 
judicial  body,  and  the  said  assessed  valuation  and 
the  amount  of  the  tax  [56]  based  thereon  have  be- 
come final  under  State  law  and  have  the  force, 
finality  and  effect  of  a  judgment. 

III. 

That  said  debtor  in  possession,  pursuant  to  order 
of  court,  operating  its  business  under  Chapter  XI 
of  the  Bankruptcy  Act,  is  liable  for  taxes  and  sub- 
ject to  the  jurisdiction  of  the  taxing  authorities  the 
same  as  if  conducting  said  business  as  an  indi- 
vidual. 

IV. 

That  the  debtor  in  possession,  pursuant  to  order 
of  Court,  and  liable  for  said  taxes  failed  to  apply 
to  the  County  Board  of  Equalization  and  to  object 
to  said  assessment  within  the  time  allowed  by  law, 
although  it  had  ample  opportunity  to  do  so,  and 
is  therefore  estopped  to  question  the  same. 

V. 

That  the  time  to  appear  before  the  County  Board 
of  Equalization  was  not  extended  by  any  provision 
of  the  Bankruptcy  Act;  or  if  it  was,  the  time  has 
expired,  and  in  any  event  the  failure  to  appear 
before  the  Board  of  Equalization  cannot  confer 
jurisdiction  on  the  bankruptcy  court. 
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VI. 

That  the  Federal  Court  will  not  act  until  i-eme- 
dies  provided  by  State  law  are  exhausted,  and  no  ap- 
pearance or  objection  has  been  made  by  or  on  behalf 
of  said  debtor  before  the  County  Board  of  Equali- 
zation, which  is  the  remedy  provided  by  State  law 
in  such  cases. 

VII. 

That  this  is  a  proceeding  under  Chapter  XI  of 
the  Bankruptcy  Act  and  said  taxes  are  secured  by 
lien  on  real  property  of  the  debtor.  [57] 

VIII. 

That  the  proceedino;  is  under  Chapter  XI  of  the 
Bankruptcy  Act  and  such  taxes  have  a  priority 
claim. 

IX. 

That  said  taxes  are  not  debts  dischargeable  in 
bankruptcy  and  the  amount  thereof  has  become 
fixed  and  final  and  cannot  be  questioned  or  con- 
sidered in  any  State  court. 

X. 

That  no  other  declaration  having  been  filed  by 
the  debtor  corporation,  as  required  by  law,  it  can- 
not now  question  the  authority  of  V.  W.  Nelson, 
admittedly  its  Auditor,  to  file  the  declaration  in 
question  and  under  State  law  it  is  immaterial  that 
the  values  contained  in  said  declaration  are  incor- 
rect. 

XI. 

That  the  Court  should  have  sustained  the  objec- 
tions and  dismissed  the  debtor's  petition  because  it 
has  no  jurisdiction  to  grant  the  relief  prayed  for 
in  the  debtor 's  petition  as  limited  by  the  stipulation. 
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XII. 

That  the  Court  should  have  sustained  the  objec- 
tions and  dismissed  the  debtor's  petition  because  the 
debtor's  petition  does  not  state  facts  sufficient  to 
raise  a  federal  question  within  the  jurisdiction  of 
said  Court  to  consider. 

That  for  each  and  every  one  of  the  above-stated 
reasons  said  order  is  erroneous,  and  the  objections 
to  the  jurisdiction  should  have  been  sustained  and 
the  debtor's  position  dismissed. 

Wherefore,  your  petitioners  pray  for  a  review 
of  the  said  [58]  order  by  the  Judge,  and  that  the 
said  order  be  vacated  and  set  aside  and  that  the 
Referee  be  directed  to  sustain  the  objections  to  the 
jurisdiction  and  to  dismiss  the  petition  of  the 
debtor  herein  for  order  to  show  cause  re  tax  claim 
with  prejudice. 

Dated:     October  6,  1947. 

JOHN  R.  QUINN, 

County  Assessor,  and 
H.  L.  BYRAM, 

County  Tax  Collector. 
By  /s/  H.  L.  BYRAM. 

HAROLD  W.  KENNEDY, 
County  Counsel,  and 
/s/  ANDREW  O.  PORTER, 

Deputy  County  Counsel.  [59] 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed]:     Filed   Oct.   27,   1947.    Edmund  L. 
Smith,  Clerk ;  By  F.  Betz,  Deputy. 


_ 
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At  a  stated  term,  to  wit:  The  September  Term. 
A.  D.  1947,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Wednesday,  the  31st  day  of  December  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
seven. 

Present:  The  Honorable  J.  F.  T.  O'Connor, 
District  Judge. 

[Title  of  Cause.] 

This  matter  having  heretofore  come  before  the 
Court  for  hearing  on  petition  of  John  R.  Quinn, 
County  Assessor,  et  al.,  for  review^  of  referee's 
order  upholding  jurisdiction  re  tax  claims,  and 
having  been  taken  under  submission  and  duly  con- 
sidered by  the  Court,  the  Court  now  causes  its  De- 
cision to  be  filed  and  pursuant  thereto,  the  Court 
holds  that  the  objection  to  the  jurisdiction  should 
be  overruled.  [61] 


United  States  District  Court,  Southern  District  of 
California,  Central  Division 

Bankruptcy  No.  44,420  O'C 

In  the  Matter  of 
AERO  SERVICES,  INC.,  a  corporation. 

Debtor. 

[Notation]:  Notified  All— Harold  W.  Ken- 
nedy, County  Counsel,  and  Andrew^  O.  Porter, 
Deputy     County     Counsel,     of     Los     Angeles, 
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attorneys  for  John  R.  Quinn,  County  Assessor 
and  H.  L.  Byram,  Count}^  Tax  Collector,  Peti- 
tioners on  Review;  Hugo  A.  Steinmeyer  and 
John  E.  Walter,  of  Los  Angeles,  attorney  for 
Bank  of  America,  Petitioner  on  Review;  Fran- 
cis Cobb  of  Cobb  &  Utley,  of  Los  Angeles,  at- 
torney for  Debtor.   O'Connor,  J.  F.  T.,  Judge. 

OPINION 

The  above  entitled  matter  was  before  this  court 
on  a  prior  hearing.  At  that  time  the  County  As- 
sessor, John  R.  Quinn,  and  H.  L.  Byram,  the 
County  Tax  Collector,  of  Los  Angeles  County,  filed 
petitions  for  a  Writ  of  Prohibition  praying  that 
same  be  directed  to  the  Honorable  Benno  M.  Brink, 
Referee  in  Bankruptcy,  prohibiting  him  from  pro- 
ceeding to  re-determine,  amend,  or  alter  the  assessed 
valuation  of  the  property  of  the  Aero  Services  Inc., 
a  California  corporation,  the  debtor  corporation,  as 
iixed  by  the  County  Assessor;  and  prohibiting  him 
from  otherwise  proceeding  in  excess  of  his  juris- 
diction in  the  matter  of  said  tax  claim. 

On  January  16,  1947,  the  Referee  announced  his 
conclusion  that  he  had  jurisdiction,  overruled  the 
objection  to  the  jurisdiction,  but  refused  to  make  an 
Order  from  [62]  which  an  appeal  would  lie,  and 
continued  the  matter  to  February  24  for  the  taking 
of  testimony.  The  petitioners  alleged  that  unless 
the  Honorable  Benno  M.  Brink  is  restrained,  he 
will  take  testimony  and  re-determine  the  assessed 
valuation  of  said  property. 

The  Referee  overruled  the  objection  to  the  juris- 
diction. 
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This  Court,  on  May  21,  1947,  coiicliidcd  as  follows: 

"It  is  the  opinion  of  the  court  that  the  Ref- 
eree Benno  M.  Brink,  should  enter  a  written 
Order,  either  sustaining  or  denying  jurisdiction, 
and  that  after  the  entry  of  said  Order,  either 
party  may  appeal." 

On  Sei)tember  8,  1947,  Benno  M.  Brink,  Referee 
in  Bankruptcy,  filed  in  this  court,  pursuant  to  said 
direction.  Findings  of  Fact  and  Conclusions  of  I^aw. 
Finding  of  Fact  IX  was  as  follows: 

"That  said  debtor  owned  and  had  control  on 
the  first  Monday  in  March,  1946,  of  all  the  per- 
sonal property  listed  in  the  declaration  made 
in  its  behalf  by  V.  W.  Nelson,  auditor,  and 
assessed  by  the  County  Assessor;  that  the  sole 
question  before  this  court  is  the  determination 
of  the  value  of  such  property  for  county  tax 
puri)oses  on  the  first  Monday  in  March,  1946;" 

The  Referee's  Conclusions  of  Law  were  as 
follows : 

"That,  at  the  time  the  aforesaid  petition 
under  Chapter  Eleven  of  the  Bankruptcy  Act 
was  filed  in  this  proceeding,  the  assessment  for 
County  tax  purposes  on  the  personal  property 
here  involved  had  not  become  final,  and  that, 
if  the  said  petition  had  not  been  filed,  the  debtor 
corporation  could  have  applied  to  the  Board  of 
Supervisors  of  Los  Angeles  County,  sitting  as 
a  Board  of  Equalization,  for  an  equalization  or 
reduction  of  said  assessment,  and  that,  [63] 
accordingly,   this   Court,   ever   since  the   filing 
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herein  of  the  said  petition  under  Chapter  Eleven 
of  the  Bankniptcy  Act,  has  had  and  still  has 
exclusive  jurisdiction  under  section  64  (a)  4 
and  section  311  of  the  Bankruptcy  Act  to  de- 
termine the  value  of  the  said  personal  property 
for  County  tax  purposes. ' ' 

The  Court  has  examined  the  file  and  concludes  as 
follows : 

On  the  first  Monday  in  March,  1946,  the  debtor 
herein  was  the  owner  of  certain  real  and  personal 
property.  On  May  14,  1946,  a  declaration  for 
county  tax  purposes  was  made  and  verified  on  be- 
half of  the  debtor  by  one  V.  W.  Nelson,  its  auditor, 
and  the  same  was  thereupon  filed  with  the  County 
Assessor;  said  statement  shows  that  the  value  of 
the  debtor's  personal  property  was  $355,710.00  as 
of  the  first  Monday  in  March,  1946.  Thereafter,  on 
an  undisclosed  date,  the  County  Assessor  valued 
the  said  personal  property  for  county  tax  purposes 
at  said  sum  of  $355,710.00. 

On  June  3,  1946,  the  debtor  commenced  this  pro- 
ceeding by  filing  herein  its  petition  under  Chapter 
XI  of  the  Bankruptcy  Act  and,  on  the  same  date, 
appropriate  orders  were  made  herein  permitting  it 
to  remain  in  possession  of  its  assets  and  to  continue 
the  operation  of  its  business  under  the  control  of 
this  Court.  The  said  petition  under  Chapter  XI 
of  the  Bankruptcy  Act  is  still  pending,  but  no  order 
has  thus  far  been  entered  confirming  the  debtor's 
plan  of  arrangement  with  its  creditors.  The  debtor 
still  continues  in  possession  of  its  assets,  but  all  of 
its  business  operations  have  been  suspended. 
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In  the  latter  part  of  1946,  the  debtor  received 
from  the  County  Tax  Collector  a  tax  bill  covering 
the  taxes  on  its  real  and  personal  property  as  of  the 
first  Monday  in  [64]  March,  1946.  Thereafter,  on  an 
undisclosed  date,  the  County  Assessor  valued  the 
said  personal  property  for  county  tax  purposes  at 
said  sum  of  $355,710.00. 

On  June  3,  1946,  the  debtor  commenced  this  pro- 
ceeding by  filing  herein  its  petition  under  Chapter 
XI  of  the  Bankruptcy  Act  and,  on  the  same  date, 
appropriate  orders  were  made  herein  permitting  it 
to  remain  in  possession  of  its  assets  and  to  continue 
the  operation  of  its  business  under  the  control  of 
this  Court.  The  said  petition  under  Chapter  XI  of 
the  Bankruptcy  Act  is  still  pending,  but  no  order 
has  thus  far  been  entered  confirming  the  debtor's 
plan  of  arrangement  with  its  creditors.  The  debtor 
still  continues  in  possession  of  its  assets,  but  all  of 
its  business  operations  have  been  suspended. 

In  the  latter  part  of  1946,  the  debtor  received  from 
the  County  Tax  Collector  a  tax  bill  covering  the 
taxes  on  its  real  and  personal  property  as  of  the 
first  Monday  in  March  of  said  year.  Said  taxes 
became  a  lien  on  the  real  property  of  the  debtor  as 
of  such  first  Monday  in  March.  The  said  tax  bill 
shows  the  assessed  value  of  the  personal  property 
of  the  debtor  to  be  the  aforesaid  sum  of  $355,710.00 
and  that  the  amount  of  the  tax  thereon  is  the  sum 
of  $22,333.25. 

On  December  6,  1946,  the  debtor  filed  herein  its 
petition  for  an  order  to  show  cause  requiring  the 
County  Assessor  and  the  County  Tax  Collector  to 
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show  cause  why  the  Referee  should  not  determine 
the  amount  of  taxes  due  by  it  to  the  County  of  Los 
Angeles  and  why  the  Referee  should  not  direct 
the  debtor  as  to  the  manner  and  time  of  payment  of 
such  taxes.  An  order  to  show  cause  being  issued 
on  the  said  petition,  the  Assessor  and  the  Tax  Col- 
lector, in  due  course,  filed  their  answer  thereto  and 
also  their  objections  to  the  jurisdiction  of  the  Ref- 
eree to  proceed  in  the  premises.  [65] 

After  a  hearing  the  Referee  made  an  oral  ruling 
overruling  the  objections  to  the  jurisdiction  and  di- 
recting that  the  hearing  proceed  on  the  merits. 

Thereupon  a  Motion  for  Permission  to  File  Peti- 
tion for  Writ  of  Prohibition  was  filed  by  the  claim- 
ant and  upon  the  hearing  thereon  an  Order  was 
made  on  May  21,  1947  directing  the  Referee  to  enter 
a  written  order  upon  his  said  determination  on  the 
jurisdictional  controversy.  Such  an  order  was  made 
on  September  8,  1947,  and  thereafter  this  matter 
came  before  this  Court  upon  the  Petition  for  Review 
by  the  County  Assessor  and  County  Tax  Collector. 

The  debtor's  original  Order  to  Show  Cause  to  de- 
termine the  amount  of  taxes  due  the  County  of  Los 
Angeles  still  pends  before  the  Referee  awaiting  the 
determination  there  of  the  power,  right,  and  juris- 
diction of  the  .Referee  to  ascertain  and  determine 
the  tax  in  question. 

The  tax  in  question  was  an  obligation  of  the 
debtor  as  of  a  date  prior  to  the  filing  of  the  Chapter 
XI  proceedings.  It  was  not  an  obligation  within  the 
classification  of  administration  expenses  since  it 
arose  on  the  first  Monday  of  March,  1946,  and  prior 
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to  the  proceeding  uiidec  Chapter  XI,  and  in  so  far 
as  we  are  concerned,  the  claimant  was  a  creditor 
with  a  provable  claim  in  bankruptcy  proceedings. 
This  was  not  a  claim  coming  into  being  as  a  result 
of  the  operation  of  a  business  by  a  receiver,  trustee, 
or  as  here,  the  debtor  in  possession.  Boteler  v. 
Ingals,  308  U.  S.  57. 

The  question  to  be  answered  is:  "Does  the  Referee 
have  jurisdiction  to  pass  upon  the  amount  of  tax 
claim  which  the  debtor  maintains  is  grossly  exces- 
sive?" 

Section  64a  (4)  of  the  Bankruptcy  Act  provides: 

"...  in  case  any  question  arisis  as  to  the  [_66'\ 
amount  or  legality  of  any  taxes,  such  question 
shall  be  heard  and  determined  by  the  court." 

Following  the  amendment  to  the  Bankruptcy  Act 
(Chandler  Act  effective  September  22,  1938)  the 
tax  agencies  were  placed  upon  the  same  general 
basis  as  all  other  claims.  The  taxing  agencies  were 
required  to  file  their  claims  in  the  manner  of  and 
within  the  time  fixed  for  other  claims.  Prior  to  the 
said  amendment,  the  Referee  in  ordering  the  dis- 
bursement of  the  funds  of  the  bankruptcy  estate 
was  admonished  by  the  prior  Section  64a  as  follows : 

"The  Court  shall  order  the  trustees  to  pay 
all  taxes  legally  due  and  owing  by  the  bank- 
rupt ..." 

and  under  this  statute  the  law  as  developed  by  many 
cases  uniformly  held  that  the  bankruptcy  court  had 
not  only  the  duty  but  also  the  power  and  jurisdiction 
to  hear  and  determine  the  matter  of  the  amount  of 
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tax  "legally  due."  In  fact,  the  bankmptcy  services 
and  text  books  treated  the  subject  as  a  settled  condi- 
tion of  the  law  of  bankruptcy  distribution  and  we 
observe  that  many  of  the  state  taxing  statutes  were 
cast  with  this  power  of  the  bankruptcy  court  in 
contemplation.  For  example,  Section  18649  (Cali- 
fornia State  Personal  Income  Tax)  provides: 

''Upon  bankruptcy  .  .  .  any  deficiency  .  .  .  may 
be  immediately  assessed." 

and  Section  18651 : 

"Claims  for  deficiency  .  .  .  may  be  presented, 
for  adjudication  in  accordance  with  the  law, 
to  the  court  before  which  the  bankruptcy  .  .  . 
is  pending,  despite  the  pendency  of  proceedings 
for  the  redetermination  of  the  deficiency  pur- 
suant to  a  petition  to  the  board.  No  petitions 
for  re-determination  may  be  filed  with  the  board 
after  the  adjudication  of  the  bankruptcy  .  .  ." 

Approximately  the  same  language  appears  in 
Section  19 (i)  of  the  State  Compensation  Income 
Tax  [67]  Act  and  under  the  State  Bank  and  Cor- 
poration Franchise  Tax  Act. 

Section  25 (i). 

"Upon  the  adjudication  of  bankruptcy  of 
any  taxpayer  in  any  bankruptcy  proceeding  .  .  . 
any  deficiency  .  .  .  determined  by  the  commis- 
sion may  be  immediately  assessed  .  .  .  claims  for 
deficiency  .  .  .  may  be  presented  for  adjudication 
in   accordance   with   law   to   the   court   before 

,   which  the  bankruptcy  ...  is  pending  despite 
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the  pendency  of  proceedings  for  tlie  redeter- 
mination of  the  deficiency  in  pnrsnance  of  a 
petition  to  the  State  Board  of  Equalization  but 
no  petition  for  any  such  redetermination  shall 
be  filed  with  said  board  after  the  adjudication 
of  bankruptcy." 

Some  reported  cases  went  so  far  as  to  indicate 
that  the  bankruptcy  court  could  redetermine  the 
question  as  to  the  amount  and  legality  of  the  tax 
after  the  same  had  been  passed  upon  by  the  state 

tax  board  or  agency.  See  numerous  cases  cited  in 
Vol.  3,  Colliers  on  Bankruj^tcy,  14  ed.  page  2146-7, 
note  13.  But  the  rule  was  otherwise  where  the 
determination  had  been  made  by  a  state  or  federal 
court.    Page  2149,  note  19. 

The  indicated  power  being  apparently  superior  to 
the  ancient  doctrine  of  the  invulnerability  of  the 
principle  of  res  ad  judicata. 

This  questionable  extension  no  doubt  prompted  two 
recent  Supreme  Court  decisions :  Arkansas  Corpora- 
tion Commission  v.  Thompson,  313  U.  S.  132,  and 
Gardner  v.  New  Jersey,  328  U.  S.  850;  152  F.  (2) 
408;  329  U.  S.  565,  91  L.  Ed.  Adv.  P  410  (1-20-1947). 

Prior  thereto  the  Supreme  Court  had  supported 
the  doctrine  announced  many  times  by  the  majority 
of  the  Circuit  Courts  that  the  bankruptcy  court  had 
the  power  to  fix  and  determine  the  amount  and 
legality  of  tax  claims.  New  Jersey  v.  Anderson,  203 
U.  S.  483.  [68] 

The  case  of  In  the  Matter  of  Gustav  Schaefer 
Company,  Bankrupt,  103  P.  2d  237   (Cert,  denied 
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308  U.  S.  579)  6th  Circuit,  was  determined,  prior  to 
the  first  Supreme  Court  case  of  Arl^ansas  Corpora- 
tion Commission  vs.  Thompson.  Supra.  In  speaking 
of  the  power  of  the  bankruptcy  court  to  pass  upon 
the  matter  of  taxes  (Sec.  64a  "'.  .  .  in  case  any  ques- 
tion arises  as  to  the  amount  or  legality  of  any  taxes, 
such  question  shall  be  heard  and  determined  by  the 
court  ..."): 

"The  economic  justification  of  the  statute  and 
its  validity  is  fully  set  out  and  sustained  in 
the  following  cases:  Whitney  v.  Dresser,  200 
U.  S.  532,  536,  15  Am.  B.  R.  326,  26  S.  Ct.  316, 

50  L.  Ed.  584;  New  Jersey  v.  Anderson  203 
U.  S.  483,  495,  17  Am.  B.  R.  63,  27  S.  Ct.  137, 

51  L.  Ed  284;  Van  Huff  el  v.  Harkelrode,  Treas., 
284  U.  S.  225,  231,  18  Am.  B.  R.  (N.  S.)  730, 

52  S.  Ct.  115,  76  L.  Ed.  256,  78  A.  L.  R.  453; 
Truman  v.  Thalheimer  (C.  C.  A.  9th  Cir.)  19  F. 
(2d)  468;  In  re  De  Angeles  (C.  C.  A.  10th  Cir.), 

15  Am.  B.  R.  (N.  S.)  274,  36  F.  (2d)  218;  Hen- 
derson County  V.  Wilkins  (C.  C.  A.,  4th  Cir.), 

16  Am.  B.  R.  (N.  S.)  359,  43  F.  (2d)  670;  In 
re  Clayton  Magazines  (C.  C.  A.,  2nd  Cir.),  29 
Am.  B.  R.  (N.  S.)  97,  77  F.  (2d)  852;  City  of 
S])ringfield  v.  Hotel  Charles  Co.  (C.  C.  A.,  1st 
Cir.),  31  Am.  B.  R.  (N.  S.)  604,  84  F.  (2d) 
589;  Dickson  v.  Riley  (C.  C.  A.,  8th  Cir.),  32 
Am.  B.  R.  (N.  S.)  279,  86  F.  (2d)  385;  Board 
of  Directors  St.  Francis  Levee  Dist.  v.  Kurn 
(C.  C.  A.  8th  Cir.),  34  Am.  B.  R.  (N.  S.)  523,  91 
F.  (2d)  118;  In  re  Lang  Body  Co.  (C.  C.  A.  6th 
Cir.),  35  Am.  B.  R.  (N.  S.)  35,  92  F.  (2d) 
338." 


Aero  Services,  Inc.  71 

Likewise  the  !Jtii  Circuit  in  the  ease  of  United 
States  V.  Coast  Wineries,  Inc.,  131  Fed.  2d  643,  de- 
termined : 

"The  jurisdiction  of  the  bankruptcy  court 
over  the  subject  matter  of  taxes  is  specifically 
granted  by  the  [()9]  Bankruptcy  Act  Section  64, 
sub.  (a),  as  amended,  44  Stat.  662,  ()66,  11 
U.  S.  C.  A.  Section  104,  sub.  (2),  which,  among 
other  things,  provides  that  'The  court  shall 
order  the  trustee  to  pay  all  taxes  legally  due  and 
owing  by  the  bankrupt  to  the  United  States.' 
This  language  necessarily  implies  that  in  con- 
troverted matters  the  court  must  judicially  de- 
termine the  amount  of  the  tax  due." 

See  Referees  8  Corj^us  Juris  Sec.  Pg.  976  in 
re  De  Angeles  36  F.  (2)  218. 

However,  applying  the  doctrine  of  the  said 
two  recent  Supreme  Court  cases  solely  to  the 
factual  situations  therein,  we  tind  that  the  dis- 
tinction rests  upon  the  doctrine  of  res  adjudi- 
cata  in  that  the  Supreme  Court  determined  that 
the  two  agencies  fixing  the  taxes  were  quasi- 
judicial  bodies  and  that  the  proper  respect  and 
sanction  should  be  accorded  their  determina- 
tions. On  both  occasions  the  court  pointed  out 
that  the  bodies  were  not  ministerial  but  were 
quasi-judicial  with  a  noticed  hearing,  produc- 
tion of  w^itnesses  prior  to  ascertainment  of  the 
tax,  the  right  of  review  and  appeal,  etc.  And 
as  to  its  former  decision  of  New  Jersey  v. 
Anderson,  203  U.  S.  483,  Justice  Black,  for  the 
court,  said  that  where  "A  state  agency,  with- 
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out  a  hearing,  imposed  a  tax  ...  we  do  not 
think  it  was  the  intention  of  Congress  to  con- 
chide  the  Bankruptcy  Courts  by  the  findings 
of  boards  of  this  character  .  .  .  But  the  Arkan- 
sas Corporation  Commission  does  not  act 
ministerially.  On  the  contrary,  it  is  a 
quasi- judicial  agency  entrusted  with  wide  re- 
sponsibilities ..." 

Following  the  decision  in  the  Arkansas  case,  it 
is  interesting  to  observe  the  impression  which  was 
made  upon  the  lower  Federal  Courts. 

Middlekamp  v.  Lea  Trust  (In  re  Ingersoll  Co.), 
148  F.  2d  282,  10th  Circuit,  determined  that  where 
taxes  had  been  assessed  no  effort  had  been  made  in 
the  manner  and  within  the  time  prescribed  by  state 
law  for  correction  of  errors  [70]  or  inequalities  in 
valuation  of  the  property  and  the  assessment  had 
become  final,  the  taxes  were  then  legally  due  and 
owing  within  the  meaning  of  Section  64a  of  the 
Bankruptcy  Act  and  the  provisions  of  said  section 
did  not  authorize  or  empower  the  bankruptcy  court 
to  revise  and  redetermine  in  respect  of  valuation  an 
assessment  made  under  warrant  of  state  law. 

In  the  case  of  Baumann  v.  Sheehan,  140  Fed.  2d 
747,  8th  Circuit,  a  determination  was  that  the  Bank- 
ruptcy Court  had  only  that  power  which  a  state 
court  had  in  equity  to  review  the  tax  and  that  as 
a  Missouri  Court  would  not  have  the  power  to  re- 
view the  tax  neither  would  the  court  of  bankru])tcy. 
"If  the  rule  were  otherwise,  it  would  make  the 
bankruptcy  court  a  'super-assessment  tribunal'  over 
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the  state  taxing  agencies  wliicli  broad  power  was  not 
intended  to  be  conferred  by  Congress.  Arkansas 
Corporation  Commissioner  v.  Thompson,  supra." 

Commonwealth  of  Pennsylvania  v.  Aylward,  154 
Fed.  2d  714,  8th  Circuit:  '"At  the  time  the  claim 
was  considered  by  the  Bankruptcy  Court  the  assess- 
ments had  become  final,  and  so  far  as  the  Pennsyl- 
vania law  is  concerned  they  were  legally  due  and 
owing.  The  provision  in  Section  64a  does  not  au- 
thorize or  empower  the  Bankru})tcy  Court  to  revise 
and  re-determine  in  respect  to  valuation  an  assess- 
ment made  pursuant  to  state  law.  .  .  .  The  tax  payer, 
having  failed  to  seek  relief  in  the  administrative 
or  quasi-judicial  tribunals  of  Pennsylvania  and  the 
remedies  they  afford,  cannot  we  think,  seek  the  aid 
of  the  Bankruptcy  Court  under  the  provisions  of 
Section  64a  of  the  Bankruptcy  Act." 

On  the  other  hand,  other  circuits  have  taken  the 
pronouncements  of  the  Arkansas  and  Gardner  cases 
only  in  their  [71]  most  direct  application  to  the 
respective  factual  conditions  therein  contained  and 
have  called  attention  to  what  may  be  a  much  nar- 
rower application,  that  is  the  lack  of  power  and 
jurisdiction  in  the  bankruptcy  court  to  question  the 
amount  or  legality  of  those  taxes  which  have  been 
thereto  ascertained  by  a  quasi- judicial  body  at  a 
quasi-judicial  hearing.  In  other  words  the  applica- 
tion of  res  adjudicata  was  resorted  to  and  a  second 
hearing  was  prohibited.  The  enunciation  of  this 
doctrine  was  in  no  doubt  salutary  and  much  to  be 
desired.  The  prohibition  of  rehearing,  re-examina- 
tion, etc.  was  quite  proper  in  an  orderly  judicial 
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process  where  the  issue  had  been  ascertained  by  a 
proper  body  or  agency  having  the  power  to  hold 
hearings  on  notice,  require  the  production  of  wit- 
nesses and  the  power  to  make  ultimate  findings  and 
order  on  the  tax,  subject  only  to  the  right  of  appeal, 
and  thus  bind  all  parties. 

The  minimum  requirement  apparently  would  be 
a  determination  by  a  quasi- judicial  body  in  conjunc- 
tion with  quasi- judicial  hearing,  or  at  least  the  right 
to  such  hearing. 

The  Second  Circuit  in  a  well-reasoned  case, 
Lyford  vs.  State  of  New  York,  137  Fed.  2d  782, 
discusses  its  views  of  the  condition  of  the  law  fol- 
lowing the  Supreme  Court's  decision  in  the  Arkan- 
sas case: 

"Prior  to  the  decision  of  Arkansas  Corpora- 
tion Commission  v.  Thompson,  313  U.  S.  132, 
45  Am.  B.  R.  (N.  S.)462,  61  S.  Ct.  888,  85  L. 
Ed.  1244,  the  great  majority  of  the  decisions 
had  upheld  a  wide  power  in  the  bankruptcy 
court  to  review  and  redetermine  local  taxes 
under  Sec.  64  (a)  or  its  predecessor.  These 
cases  relied  in  substance  upon  State  of  New 
Jersey  v.  Anderson,  203  U.  S.  483,  17  Am.  B.  R. 
63,  27  S.  Ct.  137,  51  L.  Ed.  284,  where  such  a 
redetermination  by  the  [72]  Bankruptcy  Court 
of  a  New  Jersey  tax  had  been  upheld.  See  3 
Collier,  op.  cit.  supra,  pp.  2145,  2146,  and  cita- 
tions; and  cf.  Dickinson  v.  Riley  (CCA.  8th 
Cir.),  32  Am.  B.  R.  (N.  S.)  279,  86  F.  (2d) 
385;  In  re  General  Film  Corp.  (CCA.,  2nd 
■  Cir.),  29  Am.  B.  R.  (N.  S.)  97,  77  F.  (2d)  852. 
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There  had  been,  however,  a  minority  view,  of 
w^hich  perliaps  the  leading  examples  were  In  re 
Gould  Mfg.  Co.  (D.  C,  E.  D.  Wis.),  29  Am. 
B.  R.  (N.  S.)  733,  11  F.  Snpp.  644  (noted  with 
approval  in  45  Yale  L.  J.  734),  and  In  re  168 
Adams  Bldg.  Corp.  (C.  C.  A.  7th  Cir.),  40  Am. 
B.  R.  (N.  S.)  754,  105  F.  704,  certiorari  denied 
Steinbrecher  v.  Toman,  308  U.  S.  623,  60  S.  Ct. 
378,  84  L.  Ed.  520.  See,  also,  50  Yale  L.  J.  165, 
stating  the  arguments  against  restriction  of 
the  state's  taxing  rights  in  criticism  of  In  re 
Missouri  Pac.  R.  Co.  (D.  C,  E.  D.  Mo.),  43 
Am.  B.  R.  (N.  S.)  141,  33  F.  Supp.  728,  which 
was  later  affirmed,  Arkansas  Corporation  Com- 
mission V.  Thompson  (C.  C.  A.,  8th  Cir.),  44 
Am.  B.  R.  (N.  S.)  536,  116  F.  (2d)  179,  but 
was  reversed  by  the  Supreme  Court  in  the  case 
first  cited.  There  is  no  doubt  that  the  Supreme 
Court's  decision  renders  many  at  least  of  the 
earlier  cases  no  longer  valid  precedents,  or  that 
it  considerably  restricts  interference  by  the 
bankruptcy  with  state-taxing  powers." 

''There  were  tw^o  major  questions  before  the 
Supreme  Court  in  that  case:  first,  whether  Sec. 
64  (a)  applies  in  railroad  reorganization  pro- 
ceedings, and  second,  whether  if  applicable  it 
allowed  redetermination  of  a  tax  finally  settled 
by  state  authorities.  The  first  was  expressly 
left  undecided  by  the  court. ' ' 

"Our  present  problem,  however,  is  not  the 
determination  of  priorities,  but  merely  the  ex- 
tent of  powder  of  the  bankruptcy  court  to  decide 
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upon  tax  claims.  ...  On  the  other  hand,  the 
effect  of  the  Thompson  case  is,  in  any  event,  to 
restrict  [73]  the  court  to  finding  if  the  tax  is 
legally  due  and  to  deny  it  power  to  review  the 
action  of  a  quasi- judicial  taxing  body  in  setting, 
after  due  hearing,  a  valuation  of  property  for 
tax  purposes.  We  conclude,  therefore,  that  the 
court  below  did  have  power  to  decide  whether 
the  claimed  tax  was  'legally  due.' 

"There  still  remains  the  major  question  of 
the  extent  of  that  power  as  applied  to  the  pres- 
ent circumstances.  And  here  what  seems  the 
probable  limitations  of  the  Thompson  case,  as 
ably  pointed  out  by  Professor  Moore,  3  Collier, 
op.  cit.  supra,  pp.  2164-2167,  becomes  important. 
In  that  case  the  court  distinguishes  the  Ander- 
son case,  because  in  the  latter  the  New  Jersey 
tax  assessors  acted  only  in  a  ministerial  capac- 
ity, while  the  Arkansas  Commission  acted  in  a 
quasi-judicial  capacity  and  had  finally  settled 
the  tax  upon  the  participation  of  the  trustee, 
who  then  did  not  take  the  appeal  provided  by 
the  state  law.  Hence  in  the  Thompson  case  the 
assessment  of  the  tax  had  become  res  adjudicata 
by  virtue  of  the  state  proceedings  when  the 
bankruptcy  court  assumed  the  power  to  con- 
sider it.  Moreover,  the  question  involved  was 
that  of  valuation  of  the  property  of  the  rail- 
road in  the  state — a  matter  the  courts  generally 
would  not  review  on  appeals  from  administra- 
tive bodies  and  which  the  court  concluded  Con- 
gress  did   not   intend   should   be   reviewed   in 
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bankruptcy.  In  other  words,  the  decision 
concerns  a  tax  finally  settled  without  appeal  by 
the  state  authorities  and  an  attack  not  on  issues 
of  legality,  but  on  issues  of  valuation.  Keview  in 
such  a  case  involves  the  upsetting  of  state- 
taxing  activities  in  ways  beyond  that  permitted 
as  to  administrative  action  generally,  as  had 
been  pointed  out  by  commentators  and  as  was 
held  by  the  Supreme  Court."  [74] 

The  Third  Circuit  in  the  case  entitled  In  re 
Monongahela  Eye  Liquors,  Inc.,  1441  F.  2d  864  in 
1944,  in  referring  to  the  amendment  of  Section  64a 
by  the  Chandler  Act  states : 

"The  Chandler  Act,  to  which  the  instant  case 
is  subject,  not  only  appears  not  to  have  taken 
away  or  restricted  w^hatever  may  have  been  a 
bankruptcy  court's  jurisdiction  to  redetermine 
tax  claims,  but,  on  the  contrary,  seems  to  indi- 
cate more  clearly  the  existence  of  the  power." 
"(1)  Generally  speaking,  therefore,  we 
think  that  a  bankruptcy  court  has  the  power  to 
redetermine  tax  claims  in  the  exercise  of  its 
jurisdiction  under  the  Chandler  Act.  But  we 
also  think  that  certain  factual  determinations 
in  respect  of  such  claims,  when  competently 
made  in  another  forum,  may  be  conclusive  at  a 
hearing  thereon  in  a  bankruptcy  court.  Such  we 
believe  is  indicated  by  a  comparative  reading 
of  the  decisions  in  New  Jersey  v.  Anderson,  and 
Arkansas  Corporation  Commission  v.  Thomp- 
son, supra." 
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"(2)     The  view  we  take  of  the  decision  in 
the  Thompson  case  is  that  where,  after  a  hear- 
ing, a  quasi- judicial  body,  thereunto  duly  em- 
powered, determines  the  amount  of  a  tax  due, 
with  the  right  on  the  part  of  the  taxpayer  to 
a  judicial  review  of  the  determination,  all  con- 
formable with  the  requirements  of  due  process, 
such   determination,   upon   becoming   final   by 
operation  of  law,  is  conclusive  ui3on  a  court  of 
bankruptcy  save  for  mathematical  error  in  the 
computation  of  the  amount  of  the  tax  or  legal 
error  in  its  assessment.    Cf.  In  re  168  Adams 
Building  Corporation,  D.  C,  27  F.  Supp.  247, 
249,    250,    affirmed   sub    nom.    Steinbrecher    v. 
Toman,  7  Cir.,  105  F.  2d  704,  certiorari  denied 
308  U.  S.  623,  60  S.  Ct.  378,  84  L.  Ed.  520;  In 
re  Schach,  D.  C,  17  F.  Supp.  437,  438,  439;  In 
re  Gould  Mfg.  Co.  D.  C,  11  F.  Supp.  644,  649. 
•         In  Lyford,  v.  City  of  New  York,  137  [75]  F.  2d 
782,  786,  the  Court  of  Appeals  for  the  Second 
Circuit  said  that  '.  .  .  the  effect  of  the  Thomp- 
son case  is,  in  any  event,  to  restrict  the  court  to 
finding  if  the  tax  is  legally  due  and  to  deny  it 
power  to  review  the  action  of  a  quasi-judicial 
taxing  body  in  setting,   after   due  hearing,   a 
valuation  of  property  for  tax  purposes.'   And, 
again.  In  re  Hotel  Martin  Co.  of  Utica,  D.  C, 
41   F.   Supp.  392,  394,  it  was  said  that  'The 
Arkansas  case,  supra,  illustrates  the  law  rela- 
tive to  real  property  assessments  by  state  or 
local  authorities  where  the  review  of  the  assess- 
ments as  provided  by  law  was  not  taken. ' 
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"(3)  The  question  in  any  instance,  there- 
fore, is  whether  the  circumstances  necessary  to 
justify  any  exercise  of  bankruptcy's  power  to 
redetermine  a  tax  chiim  are  present.  We  think 
they  are  in  the  instant  case.  The  tax  payer  hav- 
ing failed  to  file  a  return,  the  tax  assessments 
against  it  were  based  upon  estimated  ''settle- 
ments' arbitrarily  made  by  the  state's  Depart- 
ment of  Revenue  without  hearing  the  tax 
payer. ' ' 

In  the  instant  case  the  time  for  objection  to  the 
assessment  before  the  Board  of  Equalization  had 
not  expired  at  the  time  of  the  within  bankruptcy 
proceeding.  There  had  been  no  hearing,  finding  or 
final  order  on  the  tax  at  the  time  of  bankruptcy  and 
it  therefore  appears  that  the  determination  of  the 
amount  of  tax  may  be  had  in  these  pending  bank- 
ruptcy proceedings,  and  accordingly  this  Court  de- 
termines that  the  objection  to  the  jurisdiction  should 
be  overruled. 

It  Is  So  Ordered. 

Dated  at  Los  Angeles,  California  this  31st  day  of 
December,  1947. 

/s/  J.  F.  T.  O'CONNOR, 
Judge. 

[Endorsed] :     Filed  Oct.  31,  1947.  [76] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO 
CIRCUIT  COURT  OF  APPEALS 

Notice  Is  Hereby  Given  that  John  R.  Quinn, 
County  Assessor,  and  H.  L.  Byram,  County  Tax 
Collector  of  Los  Angeles  County,  petitioners  herein, 
appeal  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  Order  Overruling  Objections  to  the 
Jurisdiction  Re  Tax  Claims  entered  in  this  matter 
on  December  31,  1947,  and  from  the  whole  thereof. 

Dated:  January  29,  1948. 

HAROLD  W.  KENNEDY, 

County  Counsel,  and 
/s/  ANDREW  O.  PORTER, 

Deputy  County  Counsel, 

Attorneys  for  Petitioners. 

[Endorsed]:  Filed  and  mailed  copy  to  Cobb  & 
Utley,  Attorneys  for  Debtor,  Jan.  29,  1948.  [77] 
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[Title  of  District  Court  and  Cause.] 

UNDERTAKING  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents,  that  the 
Fidelity  and  Deposit  Company  of  Maryland,  a  cor- 
poration organized  and  existing  under  the  laws  of 
the  State  of  Maryland,  and  duly  licensed  to  transact 
business  in  the  State  of  California,  is  held  and 
firmly  boimd  unto  Aero  Services  Inc.,  debtor  in  the 
above  entitled  matter,  in  the  penal  sum  of  Two 
Hundred  Fifty  and  No/100  Dollars  (|250.00),  to 
be  paid  to  the  said  Aero  Services  Inc.,  its  successors 
or  assigns,  or  legal  representatives,  for  which  pay- 
ment well  and  truly  to  be  made,  the  Fidelity  and 
Deposit  Company  of  Maryland  binds  itself,  its  suc- 
cessors and  assigns,  firmly  by  these  presents. 

The  Condition  of  the  Above  Obligation  Is  Such, 
that 

Whereas,  John  R.  Quinn,  Los  Angeles  County 
Assessor,  and  H.  L.  Byram,  Los  Angeles  County 
Tax  Collector,  have  appealed  or  are  about  to  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  from  an  Order  overruling  the 
objection  of  John  R.  Quinn,  Los  [78]  Angeles 
County  Assessor,  and  H.  L.  Byram,  Los  Angeles 
County  Tax  Collector,  to  the  jurisdiction  of  the 
Bankruptcy  Court  regarding  tax  claims,  made  and 
entered  on  December  31st,  1947  by  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  in  the  above  entitled  action. 

Now,  Therefore,  if  the  above  named  Appellant, 
John  R.  Quinn  and  H.  L.  Byram,  Assessor  and  Tax 
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Collector  respectively,  shall  prosecute  said  appeal 
to  effect  and  answer  all  costs  which  may  be  adjudged 
against  them  if  the  appeal  is  dismissed,  or  the  Order 
affirmed,  or  such  costs  as  the  Appellate  Court  may 
award  if  the  Order  is  modified,  then  this  obligation 
shall  be  void;  otherwise  to  remain  in  full  force  and 
effect. 

It  Is  Hereby  Agreed  by  the  Surety  that  in  case 
of  default  or  contumacy  on  the  part  of  the  Principal 
or  Surety,  the  Court  may,  upon  notice  to  them  of 
not  less  than  ten  days,  proceed  summarily  and  ren- 
der judgment  against  them,  or  either  of  them,  in 
accordance  with  their  obligation,  and  award  execu- 
tion thereon. 

Signed,  sealed  and  dated  this  29th  day  of  January, 
1948. 

FIDELITY  AND  DEPOSIT 
COMPANY  OF  MARYLAND, 

By  /s/  ROBERT  HECHT, 
Attorney  in  Fact. 
Attest : 

/s/  S.  M.  SMITH, 
Agent. 

Examined  and  recommended  for  approval  as  pro- 
vided in  Rule  8. 

HAROLD  W.  KENNEDY, 
County  Counsel, 

By  /s/  ANDREW  O.  PORTER, 
Deputy. 
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State  of  California, 
County  of  Los  Angeles — ss. 

On  this  29tli  day  of  January,  1948,  before  me, 
Theresa  Fitz^ibhons,  a  Notary  Public,  in  and  for  the 
said  County  of  Los  Angeles,  State  of  California,  re- 
siding therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  Robert  Hecht,  known  to  me  to  be 
the  Attorney-in-Fact,  and  S.  W.  Smith,  known  to 
me  to  be  the  Agent  of  the  Fidelity  and  Deposit 
Company  of  Maryland,  the  Corporation  that  exe- 
cuted the  within  instrument,  and  acknowledged  to 
me  that  they  subscribed  the  name  of  the  Fidelity 
and  Deposit  Company  of  Maryland  thereto  and 
their  own  names  as  Attorney-in-Fact  and  Agent, 
respectively. 

/s/  THERESA  FITZGIBBONS, 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  Commission  Expires  May  3,  1950. 

[Endorsed] :  Filed  Jan.  29,  1948.  [79] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANTS  INTEND  TO  RELY 

The  points  upon  which  appellants  intend  to  rely 
on  this  appeal  are  as  follows : 

I. 

That  the  order  of  the  District  Court  was  erroneous 
in  affirming  the  order  of  the  Referee  and  overruling 
appellants'  objection  that  the  Bankruptcy  Court 
has  no  jurisdiction  to  review  the  amount  of  an 
assessment  to  redetermine  the  assessed  valuation 
of  property  for  County  tax  purposes  where  such 
value  has  been  determined  under  valid  state  law  by 
a  quasi- judicial  agency. 

II. 

That  said  order  was  erroneous  because  the  as- 
sessed valuation  and  the  assessment  were  regularly 
determined  by  the  County  Assessor,  a  quasi- judicial 
officer,  in  accordance  with  the  Constitution  and 
laws  of  the  State  of  California,  with  [80]  oppor- 
tunity for  quasi- judicial  review  thereof;  and  such 
assessed  valuation  and  such  assessment  have  the 
force,  finality  and  effect  of  a  judgment  and  have 
become  final  and  could  not  have  been  questioned  in 
any  state  court  at  the  time  of  filing  herein  of  the 
debtor's  petition  to  redetermine  such  assessed 
valuation. 

III. 

That  said  order  was  erroneous  because  the  as- 
sessed valuation  was  determined  and  the  assessment 
fixed  by  the  County  Assessor  and  equalized  by  the 
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County  Board  of  Equalization,  a  quasi- judicial 
body,  in  accovdanee  with  State  law  and  no  complaint 
of  want  of  equalization  or  application  for  equaliza- 
tion or  complaint  of  over-assessment  or  other  objec- 
tion to  the  assessment  having  been  made  before  the 
County  Board  of  Equalization,  said  assessment  and 
assessed  valuation  and  the  amount  of  tax  based 
thereon  had  become  final  under  State  law  and  had 
the  force,  finality  and  effect  of  a  judgment  before 
the  time  of  filing  of  the  debtor's  petition  herein  to 
redetermine  assessed  valuation. 

IV. 

Said  order  was  erroneous  because  even  if  the  time 
to  appear  before  the  Board  of  Equalization  had 
been  extended  by  the  filing  of  the  Petition  under 
Chapter  XI  or  by  any  provision  of  the  Bankruptcy 
Act,  the  time  to  appear  had  exjDired,  no  appearance 
had  been  made  and  the  assessment  and  the  assessed 
value  as  made  and  determined  by  the  County  taxing 
authorities  had  become  final. 

V. 

Said  order  was  erroneous  because  the  Bankruptcy 
Court  lacked  jurisdiction  itself  to  determine  the 
assessed  value  of  property  for  County  tax  purposes 
even  if  the  assessment  and  [81]  the  determination 
of  assessed  valuation  by  the  County  taxing  authori- 
ties had  not  become  final. 

VI. 

That  said  order  was  erroneous  because  the  debtor 
herein  in  possession,  pursuant  to  order  of  Court, 
operating  its  business  under   Chapter  XI   of  the 
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Bankruptcy  Act,  failed  to  exhaust  the  remedies  pro- 
vided by  State  law,  failed  to  apply  to  the  County 
Board  of  Equalization  or  to  object  to  said  assess- 
ment or  said  assessed  valuation  within  the  time 
allowed  by  law,  although  it  had  ample  opportunity 
to  do  so,  or  within  the  time  as  extended  by  any 
provision  of  the  Bankruptcy  Act,  but  allowed  the 
assessment  to  become  filial  and  the  tax  to  become 
delinquent;  that  the  determination  by  the  County 
Assessor  as  equalized  by  the  County  Board  of 
Equalization  is  now  res  adjudicata  and  the  debtor 
is  concluded  thereby  and  estopped  to  question  the 
same. 

VII. 

That  said  order  was  erroneous  because  in  a  Chap- 
ter XI  proceeding  the  Bankruptcy  Court  lacks 
jurisdiction  to  redetermine  the  assessed  valuation 
as  determined  by  the  County  Assessor  where  the 
tax  based  thereon  is  secured  by  lien  on  real  estate, 
is  entitled  to  priority  and  is  not  dischargeable  in 
bankruptcy. 

VIII. 

That  said  order  was  erroneous  because  the  tax 
here  involved  is  secured  by  a  valid  and  existing  lien 
antedating  the  adjudication  and  all  proceedings 
herein  in  bankruptcy  and  is  not  affected  thereby. 

IX. 

That  said  order  was  erroneous  because  the  assess- 
ment was  based  on  a  declaration  filed  by  the  debtor 
corporation  as  [82]  required  by  the  Constitution  and 
laws  of  California;  no  other  declaration  having  been 
filed,  the  debtor  is  estopped  to  deny  the  authority 
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of  its  auditor  to  file  the  same  and  it  would  be  imma- 
terial if  the  values  contained  therein  were  excessive 
or  erroneous. 

X. 
That  said  oi'der  was  erroneous  because  the  Court 
had  no  jurisdiction  to  grant  the  relief  prayed  for  in 
the  debtor's  petition  as  limited  by  the  delator's 
stipulation  that  the  sole  question  before  the  Referee 
was  the  determination  of  the  value  of  such  property 
for  County  tax  purposes  on  the  first  Monday  in 
March,  1946.  (Findino;  IX  of  the  Referee.) 

XI. 

Said  order  was  erroneous  because  the   debtor's 
petition  does  not  state  facts  sufficient  to  raise  a  fed- 
eral question  w^ithin  the  jurisdiction  of  the  Bank- 
ruptcy Court  to  consider. 
Dated  January  29,  1948. 

HAROLD  W.  KENNEDY, 
County  Counsel,  and 
/s/  ANDREW  D.  PORTER, 

Deputy  County  Counsel, 
Attorneys  for  John  R.  Quinn,  County  Assessor,  and 
H.   L.   Byram,   County   Tax  Collector   of  Los 
Angeles  County,  Appellants.  [83] 
[Affidavit  of  service  by  mail  attached.] 
[Endorsed] :  Filed  Jan.  29,  1948.  [84] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 
Appellants  designate  the  following  portions  of  the 
record,  proceedings  and  evidence  to  be  contained  in 
the  record  on  appeal  in  this  action : 
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1.  Petition  for  Order  to  Show  Cause  in  Connec- 
tion with  Tax  Claim,  filed  December  6,  1946. 

2.  Answer  to  Petition  for  Order  to  Show  Cause 
in  Connection  with  Tax  Claim,  filed  December 
18,  1946. 

3.  Suggestion  of  Lack  of  Jurisdiction  of  Subject 
Matter,  filed  December  20,  1946. 

4.  Findings  of  Fact  and  Conclusions  of  Law  Re 
Tax  Claim,  filed  September  8,  1947. 

5.  Order  Upholding  Jurisdiction  Re  Tax  Claim, 
filed  September  8,  1947. 

6.  Petition  for  Review  of  Referee's  Order  by 
Judge  filed  October  6,  1947.  [85] 

7.  Referee's  Certificate  on  Petition  for  Review 
of  Order  Upholding  Jurisdiction  Re  Tax 
Claims,  filed  October  27,  1947. 

8.  Order  of  the  District  Judge  entered  Decem- 
ber 31,  1947. 

9.  Notice  of  Appeal. 

10.  Statement   of   Points   on   which   Appellants 
intend  to  rely. 

11.  This  Designation. 

Dated :  January  29,  1948. 

HAROLD  W.  KENNEDY, 

County  Counsel,  and 
/s/  ANDREW  O.  PORTER, 

Deputy  County  Counsel, 

Attorneys  for  Petitioners. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed] :  Filed  Jan.  29,  1948.  [86] 
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[Title  of  District  Cuiu't  and  Cause.] 

MOTION  TO  EX^PEND  TIME  FOR  FILING 
RECORD  AND  DOCKETING  APPEAL 

Come  now  John  R.  Quinn,  County  Assessoi',  and 
H.  L.  Byram,  Coimty  Tax  Collector  of  Los  Angeles 
County,  appellants  herein,  and  show : 

(1)  Notice  of  Appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  was 
filed  herein  on  the  29th  day  of  January,  1948. 

(2)  On  January  29,  1948,  appellants  filed  their 
designation  of  record  on  appeal  herein. 

(3)  The  clerk  has  been  unable  to  complete  the 
preparation  of  the  record  on  appeal  herein  and 
will  be  unable  to  complete  the  same  within  the 
period  of  forty  days  from  the  date  of  filing  of 
such  notice  of  appeal  for  the  reason  that  ap- 
pellants have  just  learned  that  the  order  of  the 
Judge  dated  December  31,  1947  has  never  been 
entered  in  the  civil  docket,  pursuant  to  Rule  58, 
Rules  of  Civil  Procedure,  although  apparently 
entered  [88]  in  the  docket  pursuant  to  Order 
No.  1,  General  Orders  in  Bankruptcy,  and  ap- 
pellants desire  to  have  a  new  order  signed  and 
entered  in  accordance  with  Rule  58,  and  to  use 
the  same  record  on  appeal  from  such  new  order, 
and  it  is  therefore  necessary  to  secure  an  ex- 
tension of  time  to  prepare  the  record. 
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Wherefore,  appellants  move  the  court  for  an 
order  extending  the  time  within  which  the  record 
on  appeal  may  be  filed  and  the  appeal  docketed  in 
said  Cir(^uit  Court  of  Appeals  to  and  including  April 
28,  1948. 

Dated:  March  8,  1948. 

HAROLD  W.  KENNEDY, 

•  County  Counsel,  and 

/s/  ANDREW  O.  PORTER, 

Deputy  County  Counsel, 

Attorneys  for  Appellants. 

[Endorsed] :  Filed  March  8,  1948.  [89] 
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ORDER  EXTENDING  TIME  FOR  FILING 
RECORD  AND  DOCKETING  APPEAL 

Motion  having  been  made  b}^  John  R.  Quinn, 
County  Assessor,  and  H.  L.  Byram,  County  Tax 
Collector  of  Los  Angeles  County,  appellants  herein, 
for  an  order  extending  time  for  filing  record  and 
docketing  appeal  in  the  Circuit  Court  of  Appeals; 
and  it  appearing  that  the  time  will  expire  on  March 
9,  1948,  unless  extended,  and  good  cause  aj^pearing 
therefor : 

It  is  hereby  ordered  that  the  time  for  docketing 
appeal  of  John  R.  Quinn,  County  Assessor,  and 
H.  L.  Byram,  County  Tax  Collector  of  Los  Angeles 
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County,  ill  the  Circuit  Court  of  Appeals,  and  for 
filing  the  record  therein,  is  hereby  extended  to  and 
including  April  26,  1948. 

Dated :  the  8th  day  of  March,  1948. 

J.  F.  T.  O'CONNOR, 

Judge. 
Presented  by 

/s/  ANDREW  O.  PORTER, 

Deputy  County  Counsel. 

[Endorsed] :  Filed  March  8,  1948.  [90] 


[Title  of  District  Court  and  Cause.] 

ORDER  OF  JUDGE  AFFIRMING  ORDER  OP 
REFEREE     IN     RE     TAX     CLAIM     AND 
OVERRULING     OBJECTIONS     TO     THE 
JURISDICTION 
John   R.    Quinn,    County    Assessor,    and    H.    L. 
Byram,    County    Tax    Collector    of    Los    Angeles 
Countj^,  having  filed  on  October  6,  1947,  a  petition 
for  review  of  the  order  of  the  Honorable  Benno 
M.  Brink,  Referee  in  Bankruptcy,  entered  Septem- 
ber 8,  1947,  upholding  jurisdiction  re  tax  claims; 
and  the  Referee  having  filed  herein  in  his  certifi- 
cate on  petition  for  review  dated  October  27,  1947, 
together  with  his  findings  of  fact  and  conclusions 
of  law  and  order,  and  other  papers  material  thereto ; 
and  the  matter  coming  on  regularly  for  hearing; 
and  points  and  authorities  having  been  filed  in  sup- 
port of  said  petition  for  review,  and  by  the  debtor 
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in  reply  thereto;  and  oral  argument  having  been 
waived;  and  the  Court  being  fully  advised  in  the 
premises,  the  Court  adopts  the  Findings  of  Fact 
and  Conclusions  of  Law  made  by  the  Referee  and 
makes  its  order  as  follows: 

It  is  ordered,  adjudged  and  decreed  that  the  order 
of  the  Referee  entered  September  8,  1947,  uphold- 
ing jurisdiction  re  tax  claims  is  sustained  and 
affirmed  and  the  objections  to  the  jurisdiction  are 
overruled. 

Dated:  March  26,  1948. 

/s/  J.  F.  T.  O'CONNOR, 

Judge. 

Approved  as  to  form : 

COBB  &  UTLEY, 
By  /s/  FRANCIS  B.  COBB, 

Attorneys  for  Debtor. 

HAROLD  W.  KENNEDY, 

County  Counsel,  and 
/s/  ANDREW  O.  PORTER, 

Deputy   County   Counsel. 
Attorneys  for  John  R.  Quinn,  County  Assessor,  and 
H.  L.  Byram,  County  Tax  Collector  of  Los  An- 
geles County. 

[Endorsed] :  Filed,  Judgment  entered  and  Dock- 
eted Mar.  26,  1948.   Book  COB  49,  page  526.  [92] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUTT 
COURT  OF  APPEALS 

Notice  is  hereby  given  that  John  R.  Qiiinii, 
County  Assessor,  and  H.  L.  Byram,  County  Tax 
Collector  of  Los  Angeles  County,  petitioners  herein, 
appeal  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  Order  of  Judge  Affirming 
Order  of  Referee  in  re  Tax  Claim  and  Overruling 
Objections  to  the  Jurisdiction  entered  in  this  matter 
on  March  26,  1948,  in  Civil  Order  Book  49,  Page 
526,  and  from  the  whole  thereof. 

Dated:   April  7th,  1948. 

HAROLD  W.  KENNEDY, 

County  Counsel,  and 
/s/  ANDREW  O.  PORTER, 

Deputy  County  Counsel, 
Attorneys  for  Petitioners. 

[Endorsed] :  Filed  mailed  copy  to  Francis  B, 
Cobb,  Atty.  for  Debtor,  Apr.  7,  1948.  [93] 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  STATEMENT  OF  POINTS 
ON  WHICH  APPELLANTS  INTEND  TO 
RELY. 

Appellants  hereby  adopt,  with  the  same  force  and 
effect  as  if  herein  again  set  forth  in  full,  as  the 
statement  of  points  on  which  they  intend  to  rely 
the  statement  dated  January  29,  1948,  now  on  file 
herein. 

Dated:  April  7,  1948. 

HAROLD  W.  KENNEDY, 

County  Counsel,  and 
/s/  ANDREW  O.  PORTER, 

Deputy  County  Counsel. 
Attorneys  for  John  R.  Quinn,  County  Assessor,  and 
H.  L.  Byram,  County  Tax  Collector  of  Los  An- 
geles County,  Appellants.  [94] 

Received  copy  of  the  within  Supplemental  State- 
ment of  Points  on  which  Appellants  Intend  to  Rely 
this  7th  day  of  April,  1948. 

FRANCIS  B.  COBB, 

Attorney  for  Debtor- Appellee. 

[Endorsed] :  Filed  April  7,  1948.  [95] 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  DESIGNATION 
OF  RECORD 
Appellants  hereby  adopt  their  designation  of  rec- 
ord filed  on  January  29,  1948,  and  in  addition  to 
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the  matter  designated  therein  hereb}^  designate  the 
following  portions  of  the  record,  proceedings  and 
evidence  to  be  contained  in  the  record  on  appeal  in 
this  action: 

1.  Petition  for  arrangement  under  Chapter  XI 
(omitting  the  schedules.) 

2.  Approval  and  Order  of  Reference  to  Benno 
M.  Brink,  Referee. 

3.  Affidavit  for  and  Order  Extending  Time 
Within  which  to  File  Petition  for  Review 
dated  September  17,  1947. 

4.  Order  of  Judge  Affirming  Order  of  Referee 
in  re  Tax  Claim  and  Overruling  Objections 
to  the  Jurisdiction  dated  March  26,  1948,  en- 
tered in  Civil  Order  Book  49,  Page  526. 

5.  Notice  of  Appeal  filed  April  7,  1948. 

6.  Supplemental  Statement  of  Points  on  which 
Appellants  intend  to  rely  filed  April  7,  1948. 

7.  This  Designation. 

Dated :  April  7th,  1948. 

HAROLD  W.  KENNEDY, 

County  Counsel,  and 
/s/  ANDREW  O.  PORTER, 

Deputy  County  Counsel, 
Attorneys  for  Appellants. 

Received  copy  of  the  within  Supplemental  Desig- 
nation of  Record  this  7th  day  of  April,  1948. 
FRANCIS  B.  COBB, 

Attorney  for  Debtor-Appellee. 

[Endorsed] :  Filed  April  7,  1948.  [98] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  98,  inclusive,  contain 
full,  true  and  correct  copies  of  Petition  Under 
Chapter  XI  (Section  322)  of  the  Bankruptcy  Act; 
Approval  of  Debtor's  Petition  and  Order  of  Refer- 
ence under  Section  322  of  the  Bankruptcy  Act; 
Referee's  Certificate  on  Petition  for  Review  of 
Order  Upholding  Jurisdiction  re  Tax  Claims;  Peti- 
tion for  Order  to  Show  Cause  in  Connection  with 
Tax  Claim;  Answer  to  Petition  for  Order  to  Show 
Cause  in  Connection  with  Tax  Claim ;  Suggestion  of 
Lack  of  Jurisdiction  of  Subject  Matter  (Rule  12(h) 
(2)  Civil  Procedure) ;  Findings  of  Fact  and  Con- 
clusions of  Law  of  Referee  re  Tax  Claim ;  Affidavit 
for  and  Order  Extending  Time  Within  Which  to 
File  Petition  for  Review;  Petition  for  Review  of 
Referee's  Order  by  Judge;  Minute  Order  Entered 
December  31,  1947 ;  Opinion ;  Notice  of  Appeal  filed 
Jan.  29,  1948;  Undertaking  for  Costs  on  Appeal; 
Statement  of  Points  on  Which  Appellants  Intend 
to  Rely;  Designation  of  Record;  Motion  to  Extend 
time  for  Filing  Record  and  Docketing  Appeal; 
Order  Extending  Time  for  Filing  Record  and 
Docketing  Appeal ;  Order  of  Judge  Affirming  Order 
of  Referee  in  re  Tax  Claim  and  Overruling  Objec- 
tions to  the  Jurisdiction;  Notice  of  Appeal  filed 
April  7,  1948;  Supplemental  Statement  of  Points 
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on  Whicli  Api)ellaiits  Intend  to  Hely  jvnd  Snpple- 
mental  Designation  of  llecord  which  constitute  the 
transcript  of  record  on  the  appeals  of  John  R. 
Quinn,  County  Assessor,  et  al  to  the  United  States 
Circuit  Court  of  Ajjpeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  com- 
paring, correcting  and  certifying  the  foregoing  rec- 
ord amount  to  $24.15  which  sum  has  heen  paid  to 
me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  21st  day  of  April,  A.D.,  1948. 

[Seal]  EDMUND  L.  SMITH, 

Clerk. 

By  /s/  THEODORE  HOCKE, 
Chief  Deputy  Clerk. 


[Endorsed] :  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  John  R.  Quinn,  County 
Assessor,  and  H.  L.  Byram,  County  Tax  Collector 
of  Los  Angeles  County,  Appellants,  vs.  Aero  Serv- 
ices, Inc.,  a  corporation,  debtor.  Appellee.  Tran- 
script of  Record.  Upon  Appeals  from  the  District 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed  April  23,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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In  the  United  States  Circnit  Conrt  of  Appeals 
for  the  Ninth  Circuit 

No.  11907 

JOHN  R.  QUINN,  County  Assessor  and  H.  L. 
BYRAM,  County  Tax  Collector  of  Los  Angeles 
County, 

Appellants. 

vs. 

AERO  SERVICES,  INC.,  a  California  corporation, 

Debtor- Appellee. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANTS  INTEND  TO  RELY 

Appellants  adopt  as  their  statement  of  points  on 
which  they  intend  to  rely  under  Rule  19  (6)  the 
statement  of  points  filed  in  the  District  Court 
January  29,  1948. 

Dated:    April  26,  1948. 

HAROLD  W.  KENNEDY, 

County  Counsel,  and 
/s/  ANDREW  O.  PORTER, 

Deputy  County  Counsel. 
Attorneys  for  John  R.  Quinn,  County  Assessor  and 
H.   L.   Byram,   County   Tax   Collector  of  Los 
Angeles  County,  Appellants. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed] :     Filed  April  27,  1948. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD 
Appellants  hereby  designate  the  parts  of  the  rec- 
ord necessary  for  consideration  under  Rule  19(6) 
of  the  appeal  as  follows:  Those  portions  of  the 
record  designated  under  date  of  January  29,  1948,  in 
the  District  Court,  together  with  those  portions 
designated  in  the  supplemental  designation  of  rec- 
ord under  date  of  April  7,  1948,  in  the  District 
Court. 

Dated:   April  26,  1948. 

HAROLD  W.  KENNEDY, 

County  Counsel,  and 
/s/  ANDREW  O.  PORTER, 

Deputy  County  Counsel. 
Attorneys  for  Jolm  R.  Quinn,  County  Assessor  and 
H.   L.   Byram,   County   Tax   Collector   of   Los 
Angeles  County,  Appellants. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed]  :     Filed  April  27,  1948. 
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AERO  SERVICES,  INC.,  a  corporation, 
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Basis  for  Jurisdiction 
L 

Statement  of  Proceedings. 

On  June  3,  1946,  the  Appellee,  Aero  Services,  Inc. 
(hereafter  called  "Debtor"),  filed  a  petition  with  the 
District  Court  of  the  United  States  for  the  Southern 
District  of  California,  Central  Division  (hereafter 
called  "Bankruptcy  Court"),  for  an  arrangement 
with  its  creditors  pursuant  to  Chapter  XI  of  the  Bank- 
ruptcy Act  (52  Stat.  905;  11  U.  S.  C.  A.,  Sec.  701-799) 
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(T.  R.  2-13).  Thereafter,  by  appropriate  orders,  the 
Bankruptcy  Court  referred  the  petition  to  the  Honor- 
able Benno  M.  Brink,  Referee  in  Bankruptcy,  and 
permitted  the  Debtor  to  remain  in  possession  of  its 
assets  (T.  R.,  13-14,  16). 

On  December  6, 1946,  the  Debtor  filed  a  petition  for 
an  order  directing  John  R.  Quinn  and  H.  L.  Byram, 
respectively  the  Los  Angeles  County  Assessor  and 
Tax  Collector  (hereafter  called  "County  Tax  Offi- 
cers"), to  appear  and  show  cause  why  the  Referee 
should  not  determine  the  amount  of  the  taxes  due  by 
it  to  Los  Angeles  County  and  should  not  direct  the 
mamier  and  time  of  the  payment  of  such  taxes  (T.  R., 
20-22,  40).  The  requested  order  being  issued,  (T.  R., 
17),  the  County  Tax  Officers  answered  (T.  R.,  23-30) 
and  objected  to  the  Bankruptcy  Court's  jurisdiction 
(T.  R.,  31-35).  After  a  hearing  the  Referee  overruled 
the  objections  to  jurisdiction  and,  following  appro- 
priate proceedings  (T.  R.,  17),  on  direction  of  the 
Bankruptcy  Court,  entered  on  September  8,  1947,  a 
written  order  affirming  the  jurisdiction  of  that  court 
(T.  R.,  42-45).  Thereafter  the  County  Tax  Officers 
filed  a  petition  for  review  of  the  Referee's  order  by 
the  Bankruptcy  Court  (T.  R.,  47-60).  On  December 
31,  1947,  the  Bankruptcy  Court  (the  Honorable  J.  F. 
T.  O'Connor,  District  Judge)  ordered  that  the  County 
Tax  Officers'  objections  to  the  jurisdiction  of  the 
Bankruptcy  Court  be  overruled  (75  F.  Supp.  347)  (T. 
R.,  61-79).  On  January  29,  1948,  the  County  Tax  Of- 
ficers filed  a  notice  of  appeal  (T.  R.,  80).    The  Bank- 
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ruptcy  Judge  thereafter  sii,^ne(l  a  formal  order  affirm- 
ing the  order  of  the  Referee  and  overruling  the  objec- 
tions to  the  JJanlvruptcy  Court's  jurisdiction  (T.  R., 
91-92).  '.rhis  order  was  entered  and  docketed  on  March 
26,  1948  (T.  R.,  92).  The  County  Tax  Officers  filed  a 
new  notice  of  appeal  on  April  7, 1948  (T.  R.,  93).  The 
appeals  are  submitted  on  a  single  record  and  wdll  be 
hereafter  referred  to  as  if  they  constituted  a  single 
appeal. 


IL 

Jurisdiction  of  the  Bankruptcy  Court. 

The  Bankruptcy  Court  obtained  jurisdiction  of  the 
Debtor  and  his  property  under  Section  311  of  the 
Bankruptcy  Act  (52  Stat.  906, 11  U.  S.  0.  A.  Sec.  711), 
It  referred  the  matter  to  a  Referee  under  Section  331 
of  the  Bankruptcy  Act  (52  Stat.  908,  11  U.  S.  C.  A., 
Sec.  731)  and  continued  the  Debtor  in  possession  under 
Section  342  (52  Stat.  909,  11  U.  S.  C.  A.,  Sec.  742)  of 
the  Bankruptcy  Act.  The  Referee  heard  the  Debtor's 
petition  to  show  cause  by  virtue  of  Section  64a  (4)  of 
the  Bankruptcy  Act  (60  Stat.  330,  11  U.  S.  C.  A.,  Sec. 
104(a)    (4)). 

The  jurisdiction  of  the  liankruptcy  Court  to  re- 
view the  Referee's  order  is  found  in  Section  39c  of  the 
Bankruptcy  Act  (52  Stat.  858, 11  IT.  S.  C.  A.,  Sec.  67c) 
and  Rule  204,  Bankruptcy  Rules  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of  Cali- 
fornia. 
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III. 

Jurisdiction  of  the  Circuit  Court  of  Appeals. 

The  two  notices  of  appeal  were  filed  under  Rule 
73a  of  the  Rules  of  Civil  Procedure.  The  jurisdiction 
of  the  Circuit  Court  of  Appeals  to  hear  this  appeal  is 
granted  by  Sections  24a  and  b  and  Section  316  of  the 
Bankruptcy  Act  (52  Stat.  854,  11  U.  S.  C.  A.,  Sec.  47a 
and  b;  52  Stat.  907,  11  U.  S.  C.  A.,  Sec.  716).  The 
order  from  which  this  appeal  is  taken  is  appealable. 
(Arkansiis  Corporation  Com.  c.  Thompson,  (1940)  (C. 
C.  A.  8),  116  F.  2d  179,  181,  (affirming  In  re  Missouri 
Pacific  By  Co.,  (1940)  (E.  D.  Mo.)  33  F.  Supp.  728) ; 
certiorari  granted  and  case  reversed  on  the  merits, 
(1941)  313  U.  S.  132,  61  S.  Ct.  888,  85  L.  Ed.  1244.) 
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Statement  of  the  Case 

This  is  an  appeal  by  the  (Jounty  Tax  Officers  from 
the  order  of  the  Bankruptcy  Court  affirming  its  juris- 
diction under  Section  64a  (4)  of  the  Bankruptcy  Act 
(60  Stat.  330,  11  U.  S.  C.  A.  Sec.  104(a)  (4)  to  redeter- 
mine the  assessed  valuation  of  the  Debtor's  personalty 
for  county  property  tax  purposes. 

The  first  Monday  in  March  is  the  tax  and  lien  date 
in  California.  (Calif.  Rev.  &  Tax.  Code  Sees.  405, 
2192,  117.)  On  said  day  the  Debtor  was  the  owner  of 
the  personalty  in  question  and  of  certain  real  property 
situated  in  Los  Angeles  County,  on  which  the  personal 
property  tax  to  be  thereafter  determined  then  became 
a  lien  (T.  R.,  39,  Calif.  Rev.  &  Tax.  Code  Sec.  2189). 
On  May  14, 1946,  a  verified  declaration  of  the  property 
for  comity  tax  purposes,  made  on  behalf  of  the  Debtor 
by  its  auditor,  was  filed  with  the  County  Assessor  (T. 
R.,  39).  This  declaration  showed  the  taxable  value  of 
the  aforesaid  personalty  of  the  Debtor  on  the  afore- 
mentioned first  Monday  in  March,  1946,  to  have  been 
$355,710  (T.  R.,  39).  Thereafter,  on  or  at  some  time 
prior  to  the  first  Monday  of  July,  1946,  the  County 
Assessor  fixed  the  value  of  this  personalty  for  county 
tax  purposes  at  the  figure  named  in  the  declaration  (T. 
R.,  16,  Calif.  Rev.  &  Tax.  Code,  Sec.  616). 

On  June  3,  1946,  the  Debtor  initiated  bankruptcy 
proceedings  by  filing  its  petition  under  Section'  322 
of  Chapter  XI  of  the  Bankruptcy  Act  (T.  R.,  2-13). 
On  July  1,  1946,  the  County   Board   of   Equalization 


— 7— 

commenced  its  review  oJ  nil  assessments  within  the 
county  for  the  purjjose  of  correcting  any  errors  of  the 
County  Assessor  and  for  the  further  purpose  of 
equalizing  the  assessments  (T.  R.,  40,  Calif.  Rev.  & 
Tax.  Code,  Sees.  1603,  1605).  The  Debtor  failed  to  file 
an  application  J'or  or  to  appear  at  the  public  hearings 
before  this  Uoard  to  secure  a  reduction  in  its  person- 
alty assessment  (T.  R.,  40).  Accordingly,  said  assess- 
ment at  the  aforesaid  figure  became  final  on  or  about 
July  15,  1946.  (Calif.  Rev.  &  Tax  Code,  Sec.  1614.)* 
Thereafter,  a  tax  bill,  based  upon  the  aforesaid  assess- 
ment, was  submitted  to  the  Debtor  (T.  R.,  40). 

On  November  1,  1946,  the  county  tax  upon  this  per- 
sonalty became  due  and  on  December  5,  1946,  it  be- 
came delinquent  (T.  R.,  40;  Calif.  Rev.  &  Tax.  Code, 
Sees.  2605,  2617).  The  following  day,  December  6, 
1946,  the  Debtor  filed  a  petition  with  the  Bankruptcy 
Court  for  an  order  directing  the  County  Tax  Officers 
to  appear  and  show  cause  why  the  Bankruptcy  Court 
should  not  redetermine  the  assessed  valuation  of  the 
Debtor's  personalty  for  county  tax  purposes  (T.  R., 
20-22).  The  order  being  issued  (T.  R.,  17),  the  County 
Tax  Officers  answered  and  objected  to  the  jurisdiction 
of  the  Bankruptcy  Court  to  make  such  a  redetermina- 
tion (T.  R.,  23-35).  After  a  hearing  the  Referee  over- 
ruled the  objections  of  the  County  Tax  Officers  (T.  R., 
42-45),  and  upon  review  the  Bankruptcy    Court    af- 


*Even  if  it  is  conceded  for  the  purpose  of  argument  only   that   the  time  to 
appear   before  the   County   Board   of   Equalization   was   extended    by   Section    lie 
of  the  Bankruptcy  Act  (11  U.  S.  C.  A.,  Sec.  29a),  it  was  extended  only  sixty  days 
subsequent  to  the  date  of  adjudication,  or  until  August  2.   1946.      (Sec    312 C^) 
Bankruptcy  Act;  11  U.  S.  C.  A.,  Sec.  712(2).) 
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firmed  the  order  of  its  Referee  (T.  R.,  61-79  and  91- 
92).  The  County  Tax  Officers  thereupon  took  this  ap- 
peal (T.  R.,  80,  93). 

Upon  this  appeal  there  is  no  issue  of  fact  between 
the  parties  (T.  R.,  19).  The  sole  question  of  law  is  the 
jurisdiction  of  the  Bankruptcy  Court  to  redetermine 
the  assessed  valuation  of  the  Debtor's  personalty  for 
county  tax  purposes  under  the  circumstances  above  set 
forth.  So  far  as  here  material,  Section  64a  (4)  reads 
as  follows : 

''Sec.  64.  DEBTS  WHICH  HAVE  PRIOR- 
ITY, a.  The  debts  to  have  priority,  in  advance 
of  the  payment  of  dividends  to  creditors,  and  to  be 
paid  in  full  out  of  bankrupt  estates,  and  the  order 
of  pajnuent,  shall  be  .  .  .  (4)  taxes  legally 
due  and  owing  by  the  bankrupt  to  the  United 
States  or  any  State  or  any  subdivision  thereof; 
.  .  .  And  provided  further,  That  in  case  any 
question  arises  as  to  the  amount  or  legality  of  any 
taxes,  such  question  shall  be  heard  and  determined 
by  the  court;     .    .     ."  (Italics  theirs.) 

The  Bankruptcy  Court  and  its  Referee  both  took 
the  position  that  the  bankruptcy  proceedings  having 
been  initiated  prior  to  the  time  at  w^hich  the  challenged 
assessment  became  final,  the  limitation  placed  upon 
the  Bankruptcy  Court's  jurisdiction,  under  the 
language  of  Section  (i4a  (4)  (juotcd  above,  by  Arh-aiisas 
Corporatio)i  Com.  v.  Thompson,  (1941),  :jl3  U.  S.  132, 
61  S.  Ct.  888,  85  L.  Ed.  1244,  is  without  application  and 
therefore  the  Bankruptcy  Court  may,  under  the  grant 
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of  power  made  by  the  proviso  quoted  above,  redeter- 
mine the  assessment. 

Our  position,  on  the  other  hand,  is  that  (as  will  be 
explained  in  our  Summary  of  the  Argument  and  as  will 
be  developed  fully  in  the  argument  itself)  the  lunita- 
tion  upon  the  bankruptcy  Court's  jurisdiction  imposed 
by  the  Arkansas  decision  does  apply  and  consequently 
the  Bankruptcy  Court  in  this  case  was  without  power 
to  make  the  order  from  which  this  appeal  is  taken. 
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Specification  of  Errors 

1.  The  Bankmptc}^  Court  erred  in  ignoring  the 
fact  that  a  final  quasi  judicial  determination  of 
the  challenged  assessment  had  been  made  under  Cali- 
fornia law  long  prior  to  the  time  of  the  application  to 
it  for  redetermination  of  that  assessment. 

2.  The  Bankruptcy  Court  erred  in  failing  to  give 
effect  to  the  finality  of  the  quasi  judicially  deter- 
mined assessment  at  issue. 

3.  The  Bankruptcy  Court  erred  in  not  recogniz- 
ing that  it  lacked  the  power  to  disturb  the  challenged 
assessment  under  the  rule  of  Arkansas  Corporation 
Com,  V.  Thompson  (1941),  313  U.  S.  132,  61  S.  Ct.  888, 
85  L.  Ed.  1244. 
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Summary  of  the  Argument 

It  is  submitted  that  the  conclusion  of  the  Bank- 
ruptcy Court  and  of  its  Referee  that  the  court  had 
jurisdiction  under  Section  64a (4)  of  the  Bankruptcy 
Act  to  redetermine  the  challenged  assessment,  because 
bankruptcy  proceedings  were  initiated  about  six  weeks 
prior  to  the  time  when  the  challenged  assessment  be- 
came final,  is  incorrect  and  a  perversion  of  the  func- 
tion of  Bankruptcy  Courts  under  the  doctrine  of  Ar- 
kansas Corporation,  Govt.  v.  TJwmpson  (1941),  313  U. 
S.  132,  61  S.  Ct.  888,  85  L.  Ed.  1244.  Stated  otherwise 
the  common  error  of  the  Bankruptcy  Court  and  its 
Referee  lies  in  their  assmiiption  that  the  limitation 
upon  the  court's  jurisdiction  imposed  by  the  Arkansas 
decision  does  not  apply  where  bankruptcy  proceed- 
ings are  initiated  before  the  assessment  at  issue  is 
finally  quasi  judicially  determined.  A  careful  reading 
of  the  Arkansas  decision  would  have  prevented  this 
error.  The  facts  recited  in  the  Supreme  Court's  opin- 
ion at  page  140  reveal  that  in  this  controlling  case 
bankruptcy  preceded  the  finality  of  the  challenged 
assessment  by  some  six  years.  Moreover,  the  identical 
question  had  been  decided  adversely  to  our  Bankruptcy 
Court's  position  in  Baumann  v.  Sheehan  (1944)  (C.  C. 
A.  8),  140  F.  2d  747,  751. 

Obviously,  the  Arkansas  and  the  Baumann  cases 
embody  the  correct  rule  since  the  existence  of  a  power 
must  always  be  determined  as  of  the  time  of  its  exer- 
cise.    Here  the  assessment    under    attack    had    been 


—12-- 

finally  quasi  judicially  determined  almost  five  months 
prior  to  the  application  to  the  Uankruptcy  Court  for 
redetermination.  Redetermination  under  such  cir- 
cumstances would  manifestly  make  the  Bankruptcy 
Court  a  "super-assessment  tribunal" — a  status  for- 
bidden to  it  by  the  Arkansas  decision. 

The  argument  that  follows  demonstrates  that  the 
assessment  at  issue  was  quasi  judicially  determined, 
that  it  became  final  almost  five  months  prior  to  the 
application  to  the  Bankruptcy  Court  for  redetermina- 
tion, and  that  consequently  the  Bankruptcy  Court, 
mider  the  rule  of  the  Arkansas  decision,  lacked  at  that 
time  the  power  to  act  thereon. 

Accordingly,  it  is  respectfully  submitted  that  the 
order  appealed  from  should  be  reversed. 
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Argument 

I. 

The  California  Procedure  for  Assessment  of  Property 
Taxes  Provides  a  Valid  Quasi  Judicial  Determination 
Thereof. 

A.     The  Procedure* 

The  assessment  procedure  in  California  functions 
from  March  to  July  and  in  some  cases  into  August. 
Between  the  first  Mondays  in  ^larch  and  July  the 
County  Assessor  is  required  to  ascertain  and  assess  all 
taxable  property  within  his  jurisdiction  as  of  the  first 
Monday  in  March.  (Sec.  405.)  Between  the  first 
Monday  in  March  and  the  last  Monday  in  May  each 
taxpayer  is  required  to  file  with  the  Comity  Assessor 
a  verified  declaration  of  his  taxable  property.  (Sec. 
441.)  In  addition,  the  County  Assessor  is  authorized 
to  subpoena  and  examine  any  taxpayer  with  respect 
to  any  statement  disclosing  taxable  property.  (Sec. 
454.)  Upon  completion  of  the  assessment  roll  on  or 
before  the  first  Monday  in  July,  he  delivers  it  to  the 
County  Board  of  Equalization.    (Sees.  616,  617). 

The  County  Board  of  Equalization,  immediately 
upon  receipt  of  the  roll,  gives  notice  by  publication  of 
its  completion  and  the  time  at  which  the  Board  will 
meet  to  equalize  assessments.  (Sec.  1601.)  Taxpay- 
ers desiring  reductions    in    their    assessments    must. 


*A11  statutoiy  citations  in  this  subdivision  are  to  the  California  Revenue  and 
Taxation  Code. 
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either  in  person  or  by  an  ;i^i;ent,  then  file  verified  writ- 
ten applications  for  such  reductions  setting  forth  the 
supporting  facts  and  the  applicants  must  be  examined 
under  oath  by  the  Board  concerning  the  value  of  their 
property,  (Sees.  1607,  1608.)  The  Board  may,  in  the 
course  of  its  hearing  of  any  application,  subpoena  v^it- 
nesses  and  take  evidence  and  the  Assessor  and  his 
deputies  must  be  present  to  present  evidence  as  needed. 
(Sees.  1609,  1610.)  The  session  of  the  Board  com- 
mences on  the  first  Monday  in  July  and  continues  not 
later  than  the  third  Monday  in  July.  (Sec.  1603).* 
For  the  purpose  of  equalizing  assessments  the  Board 
may  increase  or  decrease  individual  assessments.  (Sec. 
1605.)  Following  the  close  of  the  l>oard's  session  the 
corrected  assessment  roll  is  delivered  to  the  County 
Auditor  for  totaling  of  the  valuations  thereon.  (Sees. 
1614,  1646.) 

B.     Its  legal  effect. 

From  the  foregoing  recital  of  the  California  assess- 
ment procedure  it  is  apparent  that  the  Assessor  may 
act  judicially  within  the  meaning  of  the  Arkansas  de- 
cision (Arkansas  Corporation  Com.  v.  Thompson 
(1941),  313  U.  S.  132,  143-144,  61  S.  Ct.  888,  85  L.  Ed. 
1244),  in  that  he  may  hold  hearings  in  arriving  at  his 
assessed  valuations.  However,  he  is  not  compelled  to 
do  so  and  there  is  nothing  in  the  record  to  indicate 
that  he  did  so  in  the  present  case,  in  view  of  the  fact 


*The  County  Board  of  Equalization  may  secure  an  extension  of  its  session 
for  not  more  than  20  days  (or  40  days  in  the  event  of  a  public  calamity)  but 
said  extension  does  not  extend  the  deadline  for  filing  applications  for  reduc- 
tion of  assessments.     (Sec.  155.) 
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that  such  a  hearing  was  appai'eiitly  made  unnecessary 
by  reason  of  his  acceptance  of  the  Debtor's  declared 
valuation.  (Jonsequently  we  do  not  argue  that  the 
County  Assessor  here  acted  judicially  within  the  mean- 
ing of  the  Arkansas  rule,  although  he  obviously  did  so 
within  the  broad  meaning  of  the  term  "judicial." 
(Siehe  v.  Superior  Court  (1896),  114  Cal.  551,  552,  46 
Pac.  456;  3  Cooley,  Taxation  (4th  Ed.  1924),  Sec.  1143, 
p.  2296.) 

On  the  other  hand,  the  California  assessment  pro- 
cedure requires  the  County  Board  of  Equalization  to 
give  notice  of  its  session  and  to  hold  hearings  upon 
every  verified  written  application  for  reduction  in 
assessment  duly  presented  to  it.  These  hearings  must 
include  examination  of  the  applicants  under  oath  con- 
cerning the  value  of  their  property,  and  the  Board 
may  subpoena  witnesses  and  take  evidence  as  neces- 
sary, including  that  of  the  Assessor  and  his  staff,  who 
must  be  present  as  needed.  Clearly  this  procedure 
for  the  review  of  the  correctness  of  the  assessments 
made  by  the  County  Assessor  and  for  their  equaliza- 
tion constitutes  a  valid  and  constitutional  quasi  judi- 
cial determination.  (Hagar  v.  lleclamation  Dist.  No. 
108  (1884),  111  U.  S.  701,  710,  4  S.  Ct.  663,  28  L.  Ed. 
569.)     The  California  cases  so  hold  without  exception. 

In  the  early  case  of  People  v.  Goldtree  (1872),  44 
Cal.  323,  the  (California  Supreme  Court  said  at  pages 
325-326: 

".     .     .     The  Board  of  Equalization,  in  pass- 
ing on  the  question  whether  an  assessment  is  too 
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high  or  too  low,  acts  in  a  judicial  capacity,  and  its 
decision  is  an  adjudication,  and  as  clearly  so  as  a 
judgment  for  the  recovery  of  a  tax.  .  .  ." 
(Italics  ours.) 

In  Oaklayid  v.  Southern  Pacific  Co.  (1900),  131 
Cal.  226,  230,  63  Pac.  371,  the  settled  rule  in  Calif oi- 
nia  was  declared  to  be  that  the  Board  could  act  only 
upon  evidence  in  raising  or  lowering  an  assessment. 

In  Los  Angeles  Etc.  Co.  v.  ('ounty  of  L.  A.  (1912), 
162  Cal.  164,  121  Pac.  384,  9  A.  L.  Pt.  1277,  the  court 
spoke  as  follows  at  page  169  with  respect  to  the  func- 
tion of  the  County  Board  of  Equalization : 

"...  Upon  such  hearing  it  is  the  duty  of 
such  board  to  determine  the  value  of  the  property 
under  consideration  for  assessment  purposes  upon 
such  basis  as  is  used  in  regard  to  other  property, 
so  as  to  make  all  the  assessments  as  equal  and  fair 
as  is  practicable.  In  discharging  these  duties  the 
hoard  is  exercising  judicial  functions,  and  its  de- 
cision as  to  the  value  of  the  property  and  the  fair- 
ness of  the  assessment  so  far  as  amount  is  con- 
cerned constitutes  an  independent  and  conclusive 
judgment  of  the  tribunal  created  by  law  for  the  de- 
termination of  that  question  which  abrogates  and 
takes  the  place  of  the  judgment  of  the  assessor 
upon  that  question.     .     .     ."  (Italics  ours.) 
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II. 


The  Challenged  Assessment  Became  Final  and  Conclu- 
sive Upon  Termination  of  the  County  Board  of 
Equalization's  Proceedings. 

The  latest  case  in  California  enunciating  this  thor- 
oughly established  principle  is  Universal  Cons.  Oil  Co. 
V.  By  ram  (1944),  25  Cal.  2d  353,  153  P.  (2d)  746. 
There  the  court  stated  at  page  362 : 

''.  .  .  As  appears  from  the  numerous 
authorities  cited  in  the  forepart  of  this  opinion,  the 
respective  county  board  of  equalization  is  the 
fact-finding  body  designated  by  law  to  remedy  ex- 
cessive assessments  (Cal.  Const.,  ai^;.  XIII,  Sec. 
9),  and  when  that  tribunal,  after  due  hearing  and 
within  the  limits  of  reasonable  discretion,  makes 
its  findings  on  the  facts,  such  decision  is  final  and 
conclusive.    ..."    (Italics  theirs.) 

Like  statements  of  this  basic  principle  may  also  be 
found  in: 

Eastern  Columbia,  Inc.  v.  County  of  Los  Ayi- 
(jeles  (1943),  61  Cal.  App.  2d  734,  744-745,  70  P. 
(2d)  507; 

Hammond  L.  Co.  v.  County  of  Los  Angeles 
(1930),  104  Cal.  App.  235,  241,  285  Pac.  896; 

Globe  G.  &  M.  Co.  v.  Los  Angeles  Co.  (1923), 
62  Cal.  App.  297,  299,  216  Pac.  631 ; 

San  Jose  Gas  Co.  v.  January  (1881),  57  Cal. 
614,  616. 
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To  quote  again  ironi  Loa  Angeles  Etc.  Co.  v.  Coun- 
ty of  L.  A.,  supra,  162  Cal.  164  at  page  168  (121  Pac. 

384)  : 

".  .  .  The  law  necessarily  leaves  the  deter- 
mination of  the  question  of  fact  of  value  to  cer- 
tain officers,  and  when  it  appoints  tribunals  for 
that  purpose,  as  in  this  state  primarily  the  asses- 
sor, and,  for  purpose  of  review,  the  board  of  su- 
pervisors acting  as  a  county  board  of  equalization, 
the  conclusion  of  those  tribunals  on  such  a  ques- 
tion of  fact  constitutes  a  judgment  that  is  not  col- 
laterally assailable  in  the  courts.  This  is  the  uni- 
versal rule,  and  it  has  been  so  held  in  this  state. 
(Citing  authority.)    ..." 

A.  This  finality  is  not  affected  by  the  failure  of 
the  taxpayer  to  avail  himself  of  his  right  to  review  by 
the  County  Board  of  Equalization. 

This  obvious  corollary  to  the  basic  rule  of  finality 
has  long  been  established  in  California.  (Luce  v. 
City  of  San  Diego  (1926),  198  Cal.  405,  245  Pac.  196; 
Dawson  v.  County  of  Los  Angeles  (1940),  15  Cal.  2d 
77,  81,  98  P.  (2d)  495).  It  is  likewise  followed  else- 
where (3  Cooley  op  cit.  Sec.  1201,  p.  2406),  and  is  but 
an  application  of  the  more  general  and  well  settled  rule 
that  a  judgment  by  default  is  a  proper  basis  for  a  plea 
of  res  judicata  and  estoppel.  {Guardianship  of  Jacob- 
son  (1947),  30  Cal.  2d.  326,  334,  182  P.  (2d)  545;  Fitz- 
gerald V.  Herzer  (1947),  78  Cal.  App.  2d.  127,  131-132, 
177  P.  (2d)  364;  Rest.,  Judgments,  Sec.  68,  p.  294,  302; 
Note,  128  A.  L.  R.  472,  474.) 
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III. 

The  Bankruptcy  Court  is  Without  Power  to  Redetermine 
The  Challenged  Assessment  Following  the  Quasi 
Judicial  Determination  Thereof  Pursuant  to  Califor- 
nia Law. 

This  is  the  rule  of  Arkansas  Corporation  Com.  v. 
Thouhpsoii.  (1941),  313  U.  S.  132,  61  S.  Ct.  888,  85  L. 
Ed.  1241.  There  the  Llissouri  Pacific  Railroad  went 
into  reorganization  under  Section  77  of  the  Bank- 
ruptcy Act  in  1933.  The  Trustee  in  Bankruptcy,  who 
was  operating  the  railroad,  jjarticipated  in  an  assess- 
ment hearing  before  the  Arkansas  Corporation  Com- 
mission concerning  the  1939  taxes  to  be  levied  upon  the 
railroad.  Instead  of  appealing  from  the  assessment 
order  of  the  Commission  to  the  state  courts  the  Trus- 
tee allowed  his  tune  for  appeal  to  lapse  and  then  there- 
after petitioned  the  Bankruptcy  Court  to  determine 
the  assessment  (pp.  140-141).  Under  Section  64a(4) 
of  the  Bankruptcy  Act  the  Bankruptcy  Court  held  that 
it  had  the  power  to  make  the  requested  determination 
and  the  Circuit  Court  of  Appeals  affirmed  this  hold- 
ing. The  Supreme  Court,  however,  reversed.  After 
quoting  the  applicable  language  of  Section  64a  (4), 
quoted  herein,  supra,  the  court  said  at  pages  142-143 : 

".  .  .  Nothing  in  this  language  indicates 
that  taxpayers  in  bankruptcy  or  reorganization 
are  intended  to  have  the  extraordinary  privilege 
of  two  separate  trials,  one  state  and  one  federal, 
on  an  identical  issue   of  controverted   fact — the 
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value  of  the  property  taxed.  Manifestly,  whether 
or  not  taxes  are  'legally  due  and  owing'  to  a  state 
depends  upon  the  valid  laws  of  that  state.  Ad 
valorem  taxes  depend  upon  a  determination  of 
value.  The  governmental  function  of  fixing  the 
value  for  tax  purposes  has  rarely,  if  ever,  been  a 
judicial  function.    .     .     . " 

Toward  the  end  of  its  opinion  the  court  further 
said  at  page  145: 

".  .  .  Bankruptcy  and  reorganization  pro- 
ceedings today  cover  a  wide  area  in  the  business 
field.  But  there  is  nothing  in  the  history  of  bank- 
ruptcy or  reorganization  legislation  to  support  the 
theory  that  Congress  intended  to  set  the  federal 
courts  up  as  super-assessment  tribunals  over  state 
taxing  agencies.     .     .     ."     (Italics  ours.) 

The  rule  of  the  Arkansas  case  that  the  Bankruptcy 
Court  is  without  power  to  disturb  a  final  quasi  judi- 
cially determined  assessment  has  been  reiterated  rather 
recently  in  Gardner  v.  New  Jersey  (1947),  329  U.  S. 
565,  67  S.  Ct.  467,  91  L.  Ed.  504.  The  court  spoke  as 
follows  at  page  578: 

'^  Third.  We  held  in  Arkansas  Corp.  Commis- 
sion V.  Thompson,  313  U.  S.  132,  85  L,  Ed.  1244,  61 
S.  Ct.  888,  45  Am.  Bankr.  Rep.  (N.  S.)  462,  supra, 
that  the  reorganization  court  lacked  the  power  un- 
der Sec.  77  to  redetermine  for  state  tax  purposes 
the  property  value  of  a  railroad  where  that  value 
had  already  been  determined  in  state  proceedings 
which  afforded  ample  protection  to  the  railroad's 
rights.     We  adhere  to  that  decision.     Its  ruling 


—21— 

precludes  redetermination  by  the  reorganization 
court  in  this  case  of  the  valuations  underlying  the 
assessments  made  by  the  state  authorities  and  the 
validity  of  those  assessments  used  as  the  basis  for 
the  coinijutation  of  the  taxes.  (Latter  italics 
ours.) 

There  is  but  one  fundamental  factual  distinction 
between  the  Arkansas  case  and  the  instant  case.  In 
the  Arkansas  case  the  Trustee  in  Bankruptcy  parti- 
cipated in  the  assessment  hearing  before  the  state  ad- 
ministrative agency;  Aere  the  Debtor  ignored  the  op- 
portunity for  a  hearing  on  his  assessment  before  the 
County  Board  of  Equalization.  This  factual  distinc- 
tion is,  however,  without  legal  consequence  so  far  as 
the  basis  for  the  rule  of  the  Arkansas  case  is  concerned. 
Our  Bankruptcy  Court  itself  conceded  this  in  the  fol- 
lowing language  (T.  R.,  74)  : 

"The  minimmn  requirement  apparently  would 
be  a  determination  by  a  quasi- judicial  body  in  con- 
junction with  quasi- judicial  hearing,  or  at  least  the 
right  to  swch  hearing."  (Italics  ours.) 

In  so  stating  it  was  following  two  Circuit  Court 
decisions  which  held  that  the  failure  of  the  bankrupt 
to  avail  himself  of  the  quasi  judicial  review  of  the  chal- 
lenged assessments  afforded  him  by  the  state,  could 
not  invest  the  Bankruptcy  Court  with  power  under 
Section  64a (4)  to  revise  the  assessment.  {Common- 
ivealth  of  Pennsylvania  v.  Aylward  (1946),  (C.  C.  A. 
8),  154  P.  2d.  714,  717;  //i  re  Ingersoll  Co.  (1945),  (C. 
C.  A.  10),  148  F.  2d.  282,  284.)    As  argued  under  Point 
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II  (A)  supra,  these  two  federal  decisions  were  in  ac- 
cord with  the  comparable  California  law  and  merely 
applied  a  fmidamental  rule  of  res  judicata  and  estop- 
pel. (See  Gardner  v.  New  Jersey,  supra  (1947),  329 
U.  S.  565,  584;  Lyford  v.  City  of  New  York  (1943), 
(C.  C.  A.  2),  137  P.  2d  782,  786.) 

This  brings  us  at  last  to  the  strange  basis  for  the 
Bankruptcy  Court's  decision  in  this  case.  The  court 
held  that  the  circumstance  that  the  bankruptcy  pro- 
ceedings w^ere  initiated  prior  to  opportunity  for  quasi 
judicial  determination  of  the  challenged  assessment 
precluded  the  application  of  the  Arkansas  rule  (T.  R., 
79).  The  facts  of  the  Arkansas  case  itself,  as  recited 
above,  belie  this  conclusion.  The  railroad  had  been  in 
bankruptcy  for  some  six  years  before  the  assessment 
challenged  in  the  Bankruptcy  Court  was  made.  Fur- 
thermore, this  identical  question  had  been  decided  ad- 
versely to  the  position  taken  by  our  Bankruptcy  Court 
in  Bawmann  v.  Sheehmi  (1944),  (C.  C.  A.  8),  140  F. 
2d.  747,  751,  where  the  contested  assessments  were 
largely  made  while  the  property  was  in  the  possession 
and  under  control  of  the  liquidating  trustee. 
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IV. 

Conclusion 

It  is  respectfully  submitted  that  the  Arkansas  and 
Bauiiiann  decisions  embody  the  correct  interpretation 
of  the  Bankruptcy  Court's  power  under  Section  64a (4) 
in  view  of  the  elementary  proposition  that  the  question 
of  the  existence  of  a  power  must  be  determined  as  of 
the  time  the  power  is  sought  to  be  exercised.  Since  the 
assessment  at  issue  had  been  finally  determined  by  a 
quasi  judicial  body  some  five  months  prior  to  the  ap- 
plication to  the  Bankruptcy  Court  for  redetermina- 
tion, the  Bankruptcy  Court  at  the  time  of  the  applica- 
tion for  redetermination  was  without  power  to  act 
thereon. 

Accordingly,  the  order  appealed  from  should  be 
reversed. 

Respectfully  submitted, 

HAROLD  W.  KENNEDY, 

County  Counsel, 
ANDREW  0.  PORTER, 
Deputy  County  Coimsel, 
and 
JAMES  A.  COBEY, 
Deputy  County  Counsel, 

Attorneys  for  Appellants. 
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County  Tax  Collector,  of  Los  Angeles  County, 

Appellants, 


vs. 
Aero  Services,  Inc.,  a  corporation,  debtor. 
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APPELLEE'S  BRIEF. 


Appellee  has  no  objection  to  the  statement  of  the  case 
as  set  forth  in  Appellants'  Opening  Brief. 

ARGUMENT. 

Appellee's  Reply  to  Appellants'  Point  I. 

Appellants'  argument  under  this  point  may  be  summar- 
ized as  an  effort  to  cloak  the  County  Assessor  with  the 
raiment  of  a  judicial  officer  and  the  County  Board  of 
Equalization  with  the  title  "Judicial  tribunal"  and  after 
assuming  these  premises  to  be  proven  to  rely  on  a  plea  of 
res  adjudicata  by  a  quasi  judicial  tribunal  after  exclusive 
jurisdiction  of  the  bankruptcy  court  had  attached,  and 
then  point  to  Arkansas  v.  Thompson  as  decisive  of  the 
question. 
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Appellee  submits  that  the  defense  of  res  adjudicata  is  a 
personal  defense  that  the  party  asserting  it  is  required  to 
su])mit  the  plea  as  a  defense,  and  if  the  defense  is  enter- 
tained by  the  judicial  tribunal  to  whom  the  plea  is  made 
it  then  operates  as  a  bar  to  the  action.  The  doctrine  being 
a  defense  does  not  deprive  the  tribunal  of  jurisdiction 
but  on  the  hearing  if  the  trial  tribunal  finds  all  of  the 
essential  elements  to  exist  the  defense  then  defeats  the 
petitioner's  cause,  on  the  other  hand  if  any  of  the  essen- 
trial  elements  are  lacking  the  defense  fails.  The  trial  trib- 
unal to  which  the  plea  is  made  determines  the  issues  as  in 
any  other  case. 

The  jurisdiction  of  the  referee  in  bankruptcy  is  not 
acquired  or  lost  by  the  plea  of  res  adjudicata  as  a  legal  de- 
fense, but  like  all  personal  defenses,  the  trial  tribunal 
determines  the  plea  on  the  facts  and  law  and  renders  a 
decision  on  the  merits. 

Jurisdiction  of  the  bankruptcy  court  exercised  through 
the  Referee  in  Bankruptcy  is  conferred  by  the  Bankruptcy 
Act  Section  64(a)  Sub.  4,  60  Statutes  330,  11  U.  S.  C.  A. 
Section  104a (4)  which  provides, 

"*  *  *  taxes  legally  due  and  owing  by  the  bank- 
rupt to  the  United  States  or  any  State  or  any  subdivi- 
sion thereof:  Provided,  That  no  order  shall  be  made 
for  the  payment  of  a  tax  assessed  against  any  prop- 
erty of  the  bankrupt  in  excess  of  the  value  of  the 
interest  of  the  bankrupt  estate  therein  as  determined 
by  the  court :  and  provided  further,  That,  in  case  any 
question  arises  as  to  the  amount  or  legality  of  any 
taxes,  such  (juestion  shall  be  heard  and  determined 
by  the  court;" 
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Taylor  v.  Sternberg,  293  U.  S.  470,  55  S.  Ct.  260  where 
the  rule  is  stated  as  follows: 

''Upon  such  filing-,  the  jurisdiction  of  the  bank- 
ruptcy court  becomes  paramount  and  exclusive;  and 
exclusive;  and  thereafter  that  court's  possession  and 
control  of  the  estate  cannot  be  affected  by  proceed- 
ings in  other  courts,  whether  state  or  federal.  (Cit- 
ing- cases.)  This  applies  while  the  possession  is  con- 
structive as  well  as  when  it  becomes  actual." 

The  plea  of  res  adjiidicata  or  as  termed  by  appellants 
a  "\^alid  Quasi  Judicial  Determination,''  has  been  set  up 
in  Appellants'  Answer  [Tr.  23,  24]. 

The  Referee  in  Bankruptcy  has  not  determined  the  facts 
in  respect  to  this  defense  but  the  interlocutory  order  that 
determined  he  had  jurisdiction,  so  to  do,  was  reviewed  and 
thereafter  appealed  to  this  court. 

Appellee  submits  that  the  defense  of  a  final  "Valid 
Quasi  Judicial  Determination"  cannot  be  urged  as  a  de- 
fense as  a  matter  of  law  until  the  Referee  in  Bankruptcy 
determines  by  proper  findings  and  order  the  following  es- 
sential elements  of  res  adjiidicata,  to-wit: 

(a)  Is  the  County  Assessor  or  the  County  Board 
of  Equalization  a  judicial  tribunal. 

(b)  Was  there  a  hearing  or  waiver  of  hearing  had 
as  required  under  the  doctrine  of  Due  Process. 

(c)  Did  the  right  to  determine  the  question  pass 
to  the  Bankruptcy  Court  on  the  filing  of  the  petition. 

(d)  Did  the  Bankruptcy  Court  have  exclusive 
jurisdiction  to  determine  the  question  on  the  filing 
of  the  original  petition. 


(e)  Has  there  l)een  a  final  determination  by  a  judi- 
cial tribunal  that  the  Bankruptcy  Court  is  required 
to  give  full  faith  and  credit. 

Since   counsel    for   Appellants   admit   under   Argument 
Point  I,  pages  14  and  15  of  Sub.  B  of  Appellants'  Brief: 

"From  the  foregoing  recital  of  the  California 
assessment  procedure  it  is  apparent  that  the  Assessor 
may  act  judicially  within  the  meaning  of  the  Arkansas 
decision  (Arkansas  Corporation  Com.  v.  Thompson 
(1941),  313  U.  S.  132,  143-144,  61  S.  Ct.  888,  85 
L.  Ed.  1244),  in  that  he  may  hold  hearings  in  ar- 
riving at  his  assessed  valuations.  However,  he  is 
not  compelled  to  do  so  and  there  is  nothing  in  the 
record  to  indicate  that  he  did  so  in  the  present  case, 
in  view  of  the  fact  that  such  a  hearing  was  appar- 
ently made  unnecessary  by  reason  of  his  acceptance 
of  the  Debtor's  declared  valuation.  Consequently  we 
do  not  argue  that  the  County  Assessor  here  acted 
judicially  within  the  meaning  of  the  Arkansas  rule, 
although  he  obviously  did  so  within  the  broad  mean- 
ing of  the  term  'judicial.'  (Siehe  v.  Superior  Court 
(1896),  114  Cal.  551,  552,  46  Pac.  456;  3  Cooley, 
Taxation  (4th  Ed.  1924),  Sec.  1143,  p.  2296.)" 

there  is  nothing  in  the  record  before  the  court  to  indicate 
a  judicial  determination  by  the  Assessor  or  County  Board 
of  Equalization,  then  the  question  as  to  the  powers  and 
jurisdiction  of  the  quasi  judicial  tribunal  becomes  moot. 

Reply  to  Appellants'  Point  II. 

Since  counsel  admits  the  record  is  bare  of  any  determi- 
nation l)y  the  alleged  "Quasi  Judicial  Tribunal,"  the  argu- 
ment on  the  finality  and  jurisdiction  of  the  County  Board 
of  Equalization  is  irrelevant.  Counsel  for  Appellants 
might    have    discussed    the    jurisdiction    of    the    Superior 
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Court  and  the  finality  of  its  judgments,  but  until  a  judg- 
ment of  that  court  was  offered  in  evidence  and  the  essen- 
tial elements  to  establish  res  adjudicata  were  proven,  the 
point  of  jurisdiction  and  finality  are  immaterial. 

Reply  to  Appellants'  Point  III. 

In  arguing  this  point  Appellant  has  assumed  the  un- 
proven  premise  that  there  has  been  a  final  judicial  deter- 
mination by  a  tribunal  of  competent  jurisdiction  and  that 
the  Bankruptcy  Court  is  required  to  give  full  faith  and 
credit  to  the  determination  under  the  Appellants'  plea  of 
res  adjudicata. 

Appellants  rely  on  two  Supreme  Court  cases,  Arkansas 
V.  Thompson,  and  Gardner  v.  N.  /.  We  feel  those  cases 
have  no  bearing  on  the  question  here  for  the  reason  that 
both  decisions  were  based  on  evidence  showing  all  the 
element  of  a  defense  of  res  adjudicata.  In  the  Arkansas 
case  the  Railroad  Commission  was  held  to  be  a  Quasi 
Judicial  tribunal,  the  debtor  invoked  its  jurisdiction,  a 
trial  was  had  and  a  final  order  was  entered,  the  trustee 
submitted  to  jurisdiction  and  after  having  had  his  day  in 
court  tried  to  retry  the  matter  before  the  Bankruptcy 
Court  and  ask  that  court  not  to  give  full  faith  and  credit 
to  a  final  order  of  a  tribunal  that  had  jurisdiction. 

In  Gardner  v.  N.  J.  we  have  the  Supreme  Court  point- 
ing out  that  the  jurisdiction  of  the  Bankruptcy  Court 
is  exclusive  but  it  should  be  exercised  in  accordance  with 
law,  and  on  similar  facts  as  the  law  is  stated  in  Arkansas 
V.  Thompson. 


— 6— 

Appellee's  Position. 

Appellee  submits  that  the  well  prepared  and  able  deci- 
sion of  Judg-e  O'Connor  [Tr.  62  to  79],  clearly  defines 
the  issues  and  distinguishes  the  cases  upon  this  question. 
The  Bankruptcy  Court  has  the  duty  and  power  to  deter- 
mine the  amount  and  validity  of  tax  claims.  See  State 
of  Nezv  Jersey  v.  Anderson,  203  U.  S.  483,  17  A.  B.  R. 
63,  27  S.  Ct.  137. 

Gardner  v.  Nezv  Jersey,  328  U.  S.  850,  329  U.  S. 
565,  91  L.  Ed.  Adv.  P.  410  (1-20-47) ; 

Lyford  V.  State  of  New  York,  137  F.  (2d)  782; 

Monongahela  Rye   Liquors,  Inc.,   141    Fed.    (2d) 
864. 

In  determining-  the  question,  the  Bankruptcy  Court  de- 
termines the  defense  of  res  adjudicata  on  the  evidence  and 
law  applicable  to  such  a  defense,  and  if  any  of  the  ele- 
ments are  lacking  can  deny  the  same. 

This  appeal  is  an  effort  to  avoid  a  trial  on  the  merits 
before  a  court  of  competent  jurisdiction,  and  the  urged 
technical  ground  is  based  on  a  plea  of  res  adjudicata  which 
counsel  admits  the  tribunal,  to-wit :  the  Assessor,  did  not 
act  judicially  and  there  is  no  evidence  to  support  a  find- 
ing on  the  plea  of  res  adjudicata. 

Appellee  submits  the  Order  appealed  from  should  be 
affirmed  and  that  the  law  is  correctly  stated  in  the  deci- 
sion of  the  lower  court. 

Respectfully  submitted, 

Francis  B.  Cobb, 

Attorney  for  Appellee. 
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Introduction:  Summary  of  Reply  Argument 

The  County  Tax  Officers'  reply  to  the  brief  of  the 
Debtor  (Appellee)  may  be  briefly  stated.  First,  the 
Debtor  is  laboring  under  a  fundamental  misconcep- 
tion of  the  nature  and  the  scope  of  the  limitation  on 
the  power  of  the  Bankruptcy  Court  under  Section 
64a (4)  over  tax  claims  imposed  by  Arkansas  Corpora- 
tion Com.  V.  Thompson  (1941),  313  U.  S.  132,  61  S.  Ct. 
888,  85  L.  Ed.  1244.  This  limitation  is  not  simply  one 
of  res  judicata;  it  is  rather  a  restriction  upon  the 
poiver  of  the  Bankruptcy  Court  to  act  under  Section 
64a  (4).  Secondly,  the  Debtor  fails  to  recognize  that 
an  opportunity  for  a  final  quasi  judicial  determination 


is  the  equivalent  in  legal  of  feet  to  such  a  determination. 
Thirdly,  the  cases  relied  upon  by  the  Debtor  to  support 
his  position  are  plainly  inapplicable  to  the  situation 
here  presented.  Fourthly,  this  Honorable  Court  has 
already  indicated  in  Kelly  v.  United  States  (1937), 
(C.  C.  A.  9),  90  F.  2d  73,  the  correctness  of  our  posi- 
tion. 

Argument 

I. 

The  Rule  of  the  Arkansas  Case  Is  a  Limitation  Upon 
the  Power  of  the  Bankruptcy  Court  Over  Tax 
Claims. 

The  Debtor  would  have  this  Court  believe  that  the 
rule  of  Arkansas  Corporation  Com.  v.  Thompson, 
supra,  313  U.  S.  132,  61  S.  Ct.  888,  85  L.  Ed.  1244,  is 
simply  one  of  res  judicata.  The  plain  language  of  the 
opinion  in  that  case  dispels  such  a  narrow  interpreta- 
tion. Mr.  Justice  Black  spoke  as  follows  at  pages  138, 
139: 

"This  case  raises  questions  concerning  the  right 
and  power  of  a  federal  bankruptcy  court  to  revise 
and  redetermine  for  state  tax  purposes  the  prop- 
erty value  of  a  railroad  (Missouri  Pacific)  in  re- 
organization under  Section  77  of  the  Bankruptcy 
Act,  11  U.  S.  C.  A.  Section  205,  the  state  (Arkan- 
sas) having  already  determined  such  value  through 
its  own  taxing  officials  and  in  accordance  with 


the  ])rocediii'e  prescribed  by  valid  state  legisla- 
tion.   .    .    . 

"...  For  we  arc  of  opinion  that  the  con- 
gressional langnage  giving  to  the  bankruptcy 
court  2)0 wer  to  determine  the  'amount  or  legality' 
of  taxes  does  not  mean  that  the  court  is  given 
power  to  redetermine  and  revise  the  property 
value  finally  fixed  by  a  state  under  the  circum- 
stances revealed  by  the  trustee's  petition,  even 
though  that  value  is  the  basis  used  in  computing 
the  amount  of  taxes  'legally  due  and  owing.'  " 
(Italics  ours.) 

Clearly  the  Supreme  Court  was  talking  in  terms  of 
the  power  of  the  Bankruptcy  Court  and  the  extent 
thereof  rather  than  simply  of  res  judicata.  This  in- 
terpretation is  confirmed  by  the  words  of  the  Su- 
preme Court  in  the  later  case  of  Gardner  v.  New  Jer- 
sey (1947),  329  U.  S.  565,  67  S.  Ct.  467,  91  L.  Ed.  504, 
which  we  quoted  in  our  initial  brief  at  pages  20  to  21 
thereof.  There  the  Court,  speaking  through  Mr.  Jus- 
tice Douglas,  said  at  page  578: 

''Third.  We  held  in  Arkansas  Corp.  Commis- 
sion V.  Thompson,  313  U.  S.  132,  85  L.  Ed.  1244, 
61  S.  Ct.  888,  45  Am.  Bankr.  Rep.  (N.  S.)  462, 
supi'-a,  that  the  reorganization  court  lacked  the 
power  under  Sec.  77  to  redetermine  for  state  tax 
purposes  the  property  value  of  a  railroad  where 
that  value  had  already  been  determined  in  state 
proceedings  which  afforded  ample  protection  to 
the  railroad's  rights.  We  adhere  to  that  deci- 
sion.   ...     "     (Last  italics  ours.) 


II. 

There  Was  a  Valid  and  Final  Quasi  Judicial 
Determination  of  the  Challenged  Assessment 

At  page  4  of  the  Debtor's  (Appellee)  brief,  imme- 
diately following  its  quotation  from  our  initial  brief, 
the  Debtor  argues  that  ''there  is  nothing  in  the  record 
before  the  court  to  indicate  a  judicial  determination 
by  the  Assessor  or  County  Board  of  Equalization. 
..."  This  argument  is  without  foundation  in  that 
it  ignores  what  the  Bankruptcy  Court  itself  conceded 
in  its  opinion,  (T.  R.  74,  lines  9,  10)  that  the  oppor- 
tunity for  a  quasi  judicial  hearing  is  the  equivalent  in 
law  of  such  a  hearing.  The  record  shows  that  the 
Debtor  failed  to  avail  itself  of  its  right  to  such  a  hear- 
ing before  the  County  Board  of  Equalization  (T.  R. 
40).  Our  initial  brief  conclusively  demonstrates  that 
the  procedure  of  the  County  Board  of  Equalization 
constituted  an  opportunity  for  a  final  quasi  judicial 
determination  within  the  meaning  of  the  Arkansas 
rule.  The  Debtor,  having  failed  to  avail  itself  of  such 
an  opportunity,  is  now  clearly  estopped  to  claim  that 
its  own  laches  should  afford  it  the  right  to  a  redeter- 
mination by  the  Bankruptcy  Court.  (Commontvealth 
of  Pennsylvania  v.  AyUvard  (1946),  (C.  C.  A.  8),  154 
F.  2d  714,  717;  In  re  Ingersoll  Co.  (1945),  (C.  C.  A. 
10),  148  F.  2d  282,  284.) 
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III. 

Appellee's  Cases  Are  Inapplicable 

The  cases  relied  upon  by  the  Debtor  (Appellee)  are 
without  application  to  the  situation  here  presented. 
Taylor  v.  Stcniberg  (1935),  293  XL  S.  470,  55  S.  Ct. 
260,  79  L.  Ed.  599,  is  concerned  with  the  Bankruptcy 
Court's  exclusive  jurisdiction  over  the  property  of  the 
bankrupt  and  has  nothin?:^-  to  do  with  the  question  in- 
volved here — the  power  of  the  Bankruptcy  Court  under 
Section  64a  (4)  over  tax  claims.  New  Jersey  v.  Ander- 
son (1906),  203  U.  S.  483,  27  S.  Ct.  137,  51  L.  Ed.  284, 
and  In  re  Monongahela  Bye  Liquors  (1944),  (C.  C.  A. 
3),  141  F.  2d  864,  state  the  sound  rule  that  where  there 
has  been  no  quasi  judicial  determination  of  the  assess- 
ment, the  Bankruptcy  Court  has  the  power  under 
Section  64a  (4)  to  redetermine  the  assessment.  Obvi- 
ously this  rule  has  no  application  to  the  instant  case 
where  a  valid  quasi  judicial  determination  was  made. 

In  Lyford  v.  City  of  New  York  (1943),  (C.  C.  A. 
2),  137  F.  2d  782,  the  quasi  judicial  determination  of 
the  local  taxing  agency  had  not  been  completed  in 
almost  five  years  and  therefore  it  was  deemed  proper 
for  the  Bankruptcy  Court  to  redetermine  the  chal- 
lenged assessment  under  those  circumstances.  How- 
ever, in  the  present  case  there  has  been  no  laches  on  the 
part  of  the  County  Tax  Officers;  the  Lyford  case  is 
consequently  inapplicable. 


IV. 

The  Kelly  Case  Establishes  the  Correctness  of  Our 

Position 

This  Honorable  Court  decided  the  case  of  Kelly  v. 
United  States,  supra,  90  F.  2d  73,  over  ten  years  ago 
and  its  conchision  in  that  case  demonstrates  the  sound- 
ness of  our  position  in  this  case.  A  comparison  of  the 
chronology  of  the  essential  operative  events  in  the 
two  cases  establishes  this. 

The  relevant  chronology  of  the  Kelly  case  is  as 
follows.  On  January  4,  1934,  the  Board  of  Tax  Ap- 
peals rendered  its  decision  sustaining  certain  federal 
income  tax  determinations  of  the  Collector  of  Internal 
Revenue  (p.  74).  On  January  12,  1934,  the  Commis- 
sioner made  an  assessment  based  upon  these  determina- 
tions (p.  74).  On  February  9,  1934,  the  taxpayer  was 
adjudicated  a  bankrupt  (p.  75).  On  April  4,  1934, 
the  B.  T.  A.'s  decision  became  final  (p.  76).  On  June 
1,  1934,  the  United  States  presented  to  the  Bank- 
ruptcy Court  its  claijn  for  taxes  and  interest  based  on 
the  aforementioned  assessment  of  January  12th  (p. 
75).  On  June  18,  1934,  the  Trustee  filed  his  objec- 
tions to  the  claim  (p.  75).  These  objections  were  the 
same  as  those  presented  to  the  B.  T.  A.  (p.  75).  How- 
ever, the  Referee  held  a  hearing  on  them  and  there- 
after disallowed  the  claim  of  the  United  States  (p.  75). 
On  review  the  Bankruptcy  Court  reversed  its  Referee 
and  the  case  was  then  appealed  to  this  Court  (p.  75). 
This  Court,  speaking  through  Judge  Mathews,  said  at 
page  76: 


*'  ...  The  question  here  presented  is 
whether  the  Board's  decision  was  conchisive  on 
the  bankruptcy  court.    We  think  it  was.    .    .    . 

"Appellant  relies  also  on  section  64a  of  the 
Bankruptcy  Act,    .    .    . 

''There  is  no  merit  in  appellant's  contention 
that,  under  this  section,  the  bankruptcy  court 
could  and  should  have  determined  the  question 
which  he  attempted  to  raise  by  his  objections  to 
the  Government's  claim.  Having  been  previously 
determined  by  a  final  decision  of  the  Board  of  Tax 
Appeals,  that  question  did  not  and  could  not  'arise' 
in  the  bankruptcy  court." 

A  comparison  of  the  exact  chronologies  of  the  Kelly 
case  and  of  this  case  is  most  instructive.  In  both  cases 
bankruptcy  intervened  before  the  quasi  judicial  de- 
termination involved  became  final.  In  the  Kelly  case 
the  taxpayer  was  adjudicated  a  bankrupt  almost  two 
months  before  this  finality  attached.  In  our  case  the 
Debtor  initiated  bankruptcy  proceedings  somewhat  less 
than  two  months  before  such  finality.  (T.  R.  13-14; 
California  Rev.  &  Tax.  Code,  Sec.  1614.)  Likewise, 
in  both  cases  the  quasi  judicial  determination  became 
final  long  before  application  was  made  to  the  Bank- 
ruptcy Court  for  redetermination.  In  the  Kelly  case 
this  interval  was  about  two  months  and  a  half,  while 
in  our  case  it  was  ahnost  five  months. 

It  is  submitted  that  the  Kelly  case  is  substantially 
on  all  fours  with  our  case  in  its  essential  operative 
facts  and  should  therefore  be  followed  here.  The  only 
difference  between  the  two  cases  is  that  in  the  Kelly 
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case  the  quasi  judicial  determination  was  made  before 
bankruptcy,  while  in  our  case  such  determination  was 
made  after  bankruptcy.  However,  under  the  Arkansas 
rule  the  quasi  judicial  determination  does  not  operate 
as  a  bar  to  the  power  of  the  Bankruptcy  Court  under 
Section  64a (4)  unless  the  determination  has  become 
fiwal.  This  factual  distinction  is,  therefore,  without 
legal  consequence.  This  being  true,  we  see  no  reason 
why  the  Kelly  case  should  not  be  decisive  of  the  instant 
case.  Furthermore,  it  should  be  emphasized  that  if 
the  intervention  of  bankruptcy  has  the  legal  effect  that 
the  Debtor  here  would  give  it,  the  Kelly  decision  would 
have  to  be  held  erroneous  since  there  bankruptcy  did 
intervene  before  finality  attached. 

Conclusion 

It  is  respectfully  submitted  that  a  valid  and  final 
quasi  judicial  determination  of  the  challenged  assess- 
ment having  been  made  some  five  months  prior  to  the 
application  for  redetermination  thereof  by  the  Bank- 
ruptcy Court,  the  Bankruptcy  Court  lacked  the  power 
at  that  time  to  redetermine  the  assessment  under  the 
rule  laid  down  in  Arkansas  Corporation  Com.  v. 
Thompson,  supra,  and  reiterated  in  Gardner  v.  New 
Jersey,  sti>pra. 

Respectfully  submitted, 

HAROLD  W.  KENNEDY,  County  Counsel, 
ANDREW  O.  PORTER,  Deputy  County  Counsel, 

and 
JAMES  A.  COBEY,  Deputy  County  Counsel, 

Attorneys  for  Appellants. 
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No.  11907 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


John  R.  Quinn,  County  Assessor,  and  H.  L.  Byram, 
County  Tax  Collector,  of  Los  Angeles  County, 

Appellants, 

vs. 

Aero  Services,  Inc.,  a  corporation,  debtor, 

Appellee. 


PETITION  FOR  REHEARING. 


To  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  the  Judges  Thereof: 

Now  comes  Aero  Services,  Inc.,  a  corporation,  appellee 
in  the  above  entitled  cause,  and  presents  this  its  petition 
for  a  rehearing  of  the  above  entitled  cause,  and,  in  support 
thereof,  respectfully  shows : 

I. 

The  question  at  issue  is  one  of  national  importance  in 
bankruptcy  administration  and  the  decision  on  which  re- 
hearing is  herein  sought  enlarges  what  appellee  believes  to 
be  the  doctrine  of  Arkansas  Corporation  Commission  v. 
Thompson,  313  U.  S.  132,  and  as  so  enlarged  will  lead  to 
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confusion  in  the  administration  of  bankrupt  estates,  for 
the  reason  that  the  Bankruptcy  Court,  which  is  a  court  of 
equity,  has  the  duty  and  responsibiHty  to  protect  the  rights 
of  creditors  as  well  as  other  parties  in  interest.  Especially 
is  this  true  after  it  receives  the  assets  and  assumes  juris- 
diction. The  Bankruptcy  Court  and  the  assets  being  ad- 
ministered should  not  be  affected  by  acts  of  other  tribunals 
or  by  some  default  on  the  part  of  the  bankrupt  which  the 
creditors,  and  their  successor,  the  trustee  in  bankruptcy, 
have  been  unable  to  have  determined  on  the  merits  by  a 
competent  tribunal.  In  other  words,  the  default  of  the 
bankrupt  permits  creditors  to  be  adversely  affected  and  if 
they  are  bound  by  such  default,  without  redress,  assets  of 
the  estate  to  which  they  have  a  claim,  after  that  of  taxing 
agencies,  will  be  reduced  by  arbitrary  assessments  which 
the  bankrupt  has  permitted  by  reason  of  its  laches. 

II. 

Prior  to  the  decision  of  Arkansas  v.  Thompson,  supra, 
the  Supreme  Court  of  the  United  States  had  supported  the 
doctrine  announced  many  times  by  the  majority  of  the 
Circuit  Courts  that  the  Bankruptcy  Courts  had  the  power 
to  fix  and  determine  the  amount  and  legality  of  tax  claims. 
See  New  Jersey  v.  Anderson,  203  U.  S.  483. 

III. 
The  Supreme  Court  in  the  Arkansas  v.  Thompson  case 
did  not  reverse  New  Jersey  v.  Anderson,  supra,  with  re- 
spect to  the  statutory  power  of   the   Bankruptcy   Court. 
The  language  of  the  opinion  seems  to  have  been  carefully 
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limited  to  the  particular  facts  in  that  case.  There  it  ap- 
peared that  the  trustee  in  bankruptcy  had  chosen  to  seek 
relief  from  an  alleged  erroneous  assessment  through  the 
State  Agencies  and  the  Courts,  and  after  full  hearing 
before  those  Agencies  and  Courts  on  the  merits  received 
an  adverse  decision.  The  trustee  then  sought  to  have  the 
Bankruptcy  Court  relitigate  the  issues  which  he  had  fully 
presented  to  the  State  Courts.  All  that  the  Supreme  Court 
decided  in  the  Arkansas  v.  Thompson  case  was  that  upon 
these  facts  the  taxpayer  was  not  entitled  to  invoke  the 
jurisdiction  of  the  Bankruptcy  Court.  In  the  case  of 
Gardner  v.  New  Jersey,  67  S.  Ct.  467,  the  facts  are  the 
same  as  in  the  Arkansas  case.  The  taxpayer  there  had 
engaged  in  extensive  litigation  before  both  the  State  and 
Federal  Courts  and  upon  an  adverse  determination  sought 
to  invoke  the  jurisdiction  of  the  Bankruptcy  Court. 

In  the  instant  case  the  time  for  objecting  to  the  assess- 
ment before  the  Board  of  Supervisors  sitting  as  a  Board 
of  Equalization  had  not  expired  at  the  time  of  the  bank- 
ruptcy proceeding.  There  had  been  no  hearing,  finding, 
or  final  order  on  the  tax  at  the  time  of  the  bankruptcy  by 
any  State  Agency  or  Court  and  the  taxpayer  never  sought 
or  had  a  hearing  before  the  State  Board  of  Equalization, 
or  any  other  State  Agency  or  Court,  nor  could  he  have 
had  such  hearing  prior  to  the  first  Monday  in  July,  1946. 

The  taxpayer  sought  to  have  the  amount  of  his  tax 
liability  determined  by  the  Bankruptcy  Court  which  under 
the  Bankruptcy  Act  had  exclusive  jurisdiction  of  all  of  its 


assets  and  of  all  claims  of  every  kind  and  nature  against 
them.  It  sought  this  relief  under  the  express  provision 
of  Section  64-a  of  the  Bankruptcy  Act  by  reason  of  a  lien 
created  after  bankruptcy  against  assets  in  possession  of 
the  Bankruptcy  Court.  It  is  submitted  that  the  debtor 
cannot  be  deprived  of  that  right  by  default  in  failing  to 
seek  relief  before  some  quasi-judicial  agency  of  lesser 
jurisdiction.  Neither  is  there  foundation  for  the  defense 
of  res  adjudicata  when  the  taxpayer  has  not  been  a  party 
or  appeared  and  had  a  hearing  before  any  quasi-judicial 
or  judicial  body,  which  is  the  doctrine  upon  w^hich  the 
Arkansas  v.  Thompson,  supra,  and  Gardner  v.  New 
Jersey,  supra,  are  based. 

IV. 

The  Bankruptcy  Court  has  jurisdiction  to  pass  upon  the 
validity  of  a  claim  where  the  claim  has  been  reduced  under 
judgment  in  a  State  Court  and  the  judgment  has  become 
final  under  the  equitable  powers  of  permitting  unrepre- 
sented creditors  to  object  to  an  improper  claim,  and  juris- 
diction is  not  lost  by  a  default  or  a  final  judgment  against 
the  bankrupt  company.  See  Pepper  v.  Litton,  308  U.  S. 
295. 

V. 

The  law  as  stated  by  the  Supreme  Court  in  Taylor  v. 
Sternberg,  293  U.  S.  470,  55  S.  Ct.  260,  is  set  aside  if 
default  is  made  in  applying  to  the  quasi-judicial  tribunal, 
and  permits  the  creation  of  a  lien  against  assets,  to-wit : 
real  property  then  in  possession  of  the  Bankruptcy  Court. 
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The  rule  is  stated  in  Taylor  v.  Sternberg,  supra,  as  fol- 
lows : 

"Upon  such  filing,  the  jurisdiction  of  the  bank- 
ruptcy court  becomes  paramount  and  exclusive;  and 
thereafter  that  court's  possession  and  control  of  the 
estate  cannot  be  affected  by  proceedings  in  other 
courts,  whether  state  or  federal.  (Citing  cases.) 
This  applies  while  the  possession  is  constructive  as 
well  as  when  it  becomes  actual." 

Wherefore,  upon  the  foregoing  grounds  it  is  respectfully 
urged  that  this  Petition  for  a  Rehearing  be  granted  and 
that  the  judgment  of  the  District  Court,  upon  further 
consideration,  be  affirmed. 

Respectfully  submitted, 

Francis  B.  Cobb, 

Attorney  for  Appellee. 


Certificate  of  Counsel. 

The  undersigned,  Francis  B.  Cobb,  attorney  for  ap- 
pellee, does  hereby  certify  that  in  his  judgment  the  above 
Petition  for  Rehearing  is  well  founded,  and  that  it  is  not 
interposed  for  delay. 

Francis  B.  Cobb. 
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In  the  Superior  Court  of  the  State  of  Washington 

in  and  for  the  Coimty  of  Spokane 

No.  119095 

(657) 

INLAND  EMPIRE  PAPER  COMPANY, 

a  corporation,  vs.  Plaintiff, 

HARTFORD  STEAM  BOILER  INSPECTION 
AND  INSURANCE  COMPANY  OF  HART- 
FORD, CONNECTICUT,  a  corporation, 

Defendant. 

SUMMONS 
The  State  of  Washington  to  Hartford  Steam  Boiler 
Inspection  and  Insurance  Company  of  Hart- 
ford, Connecticut,  a  corporation,  Defendant: 
You    are    hereby    summoned    to    appear    within 
twenty  (20)  days  after  seiMce  of  this  summons,  ex- 
clusive of  the  day  of  service,  and  defend  the  above- 
entitled  action  in  the  court  aforesaid,  and  answer 
the  complaint  of  plaintiff  and  serve  a  copy  of  your 
answer  on  the  undersigned  attorneys  for  plaintiff 
at  the  address  below  stated;  and  in  case  of  your 
failure  so  to  do,  judgment  will  be  rendered  against 
you  according  to  the  demand  of  the  complaint,  which 
will  be  filed  with  the  Clerk  of  said  Court,  a  copy  of 
which  is  herewith  served  upon  you. 

WITHERSPOON,  WITHERSPOON 
&   KELLEY, 

Attorneys  for  Plaintiff. 
Post  Office  Address: 

1114  Old  National  Bank  Building, 
Spokane,  Washington. 
[Endorsed]  :  Filed  April  2,  1947.  [1*] 

*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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[^^itle  of  Superior  Court  and  Cause.] 

COMPLAINT 

Plaintiff  complains  of  the  defendant  and  for 
cause  of  action  alleges: 

I. 

That  the  defendant  at  all  times  herein  mentioned 
was  and  now  is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Connecticut,  and  now  is  and  was  at  all  times  hei'ein 
mentioned  a  corporation  engaged  in  writing  liability 
and  other  insurance,  including  machinery  breakage 
insurance  in  the  State  of  Washington,  and  author- 
ized to  write  such  insurance. 

II. 

That  the  plaintiff  was  the  owner  of  certain  paper 
making  machinery,  including  a  certain  Sumner 
Steam  Engine  at  the  time  of  its  insurance  and  loss 
as  hereinafter  mentioned. 

III. 

That  on  the  5th  day  of  May,  1944,  at  Spokane, 
Washington,  the  defendant,  through  its  authorized 
representative,  in  consideration  of  $8,914.42,  which 
the  plaintiff  then  paid,  executed  to  it  a  policy  of  in- 
surance upon  certain  paper  making  machinery,  in- 
cluding a  Sumner  Steam  2-Cylinder  Engine  with  a 
rating  cylinder  size  of  12  inches,  designated  at  No.  4, 
on  said  policy,  a  copy  of  which  is  hereto  annexed, 
marked  "Exhibit  A"  and  by  this  reference  made  a 
part  of  this  complaint. 

IV. 

That  on  July  3,  1946,  while  said  Sumner  Steam 
Engine  was  driving  [2]  a  paper  machine  at  the  plant 
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of  plaintiff  at  Millwood,  Washington,  and  operating 
in  the  same  proper  fashion  as  it  was  on  May  5,  1944, 
at  the  inception  of  said  insurance  risk,  the  control 
devices  on  said  engine  failed  to  function,  causing  a 
sudden  overspeed  of  said  engine;  that  this  over- 
speed  was  caused  by  the  breaking  of  the  belt  which 
drove  the  governor  on  said  engine;  that  the  break- 
ing of  said  belt  permitted  the  governor  on  said 
engine  to  open  wide  and  become  inoperative  as  a 
governor,  causing  said  engine  to  race  at  a  speed 
which  caused  the  following  damage  to  the  said  paper 
machine,  parts  of  said  engine  and  plant  of  plaintiff : 

Paper  Machine 
The  basement  line  shaft  of  said  paper  ma- 
chine was  twisted  from  one  end  to  the  other  for 
a  distance  of  more  than  75  feet,  with  the  result 
that  all  six  couplings  on  said  line  shaft  were 
damaged,  and  the  eight  pulleys  mounted  on  said 
line  shaft  were  all  broken;  the  bearings  sup- 
porting this  line  shaft  were  all  damaged;  the 
tops  of  two  concrete  piers  supporting  said  line 
shaft  were  broken;  two  driven  i)ulleys  on  the 
main  floor  above  said  basement  line  shaft  were 
broken.  The  shafts  supporting  these  two  pulleys 
were  twisted  and  damaged  as  well  as  certain 
miscellaneous  other  damage  to  the  paper  ma- 
chine proper.  In  addition  to  said  damage,  the 
main  engine  belt  was  broken  as  well  as  all  belts 
driving  the  different  sections.  Flying  debris 
damaged  fourdrinier  wire  and  further  damaged 
several  table  rolls. 
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Siiniiicr  Steam  Eiiguie: 
Broken   lubricator   lines,   broken   lubricator, 
serveral  broken  guards  and  damage  to  steam 
lines. 

Plant 
Various  doors  and  windows,  as  well  as  a  spare 
Pickering  governor,  were  damaged  and  broken 
by  flying  debi'is. 

V. 
That  said  engine  and  control  dtviees  thereon  bad 
been  inspected  by  the  defendant  on  December  16, 
1945,  and  passed  as  satisfactory. 

VI. 

That  plaintiff  notified  defendant's  agents  in  Spo- 
kane  immediately  by  telephone  of  the  accident  and 
that  said  agents  in  turn  notified  the  Seattle  Ofiice 
of  defendant,  and  defendant's  Seattle  representa- 
tive phoned  plaintiff  the  evening  of  July  3  and 
was  further  informed  of  said  accident  by  plaintiff. 
Said  representative,  together  with  other  represent- 
atives of  defendant  inspected  said  damage  on  July 
5,  1946,  and  on  the  following  day  [3]  plaintiff 
furnished  defendant  with  written  notice  of  said 
a<3cident  and  subsequently  otherwise  performed  all 
the  conditions  of  said  policy  on  its  part;  that  with 
the  knowledge  and  consent  of  the  defendant,  plain- 
tiff called  in  the  Union  Iron  Works  of  Spokane, 
which  had  made  part  of  said  machinery  and  equip- 
ment, and  with  the  knowledge,  consent  and  ap- 
proval of  representatives  of  the  defendant,  the 
situation  was  appraised  by  the  representatives  of 
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said  Union  Iron  Works  of  Spokane,  and  said  Union 
Iron  Works  of  Spokane  was  given  an  order  to  make 
certain  castings,  line  shaft  bearings  and  other  work 
which  the  plaintiff  was  not  able  to  do  with  its  own 
men  and  equipment  under  the  circumstances.  This 
work  included  nine  pulleys  to  be  cast,  machined  and 
balanced,  as  well  as  r«.placing  the  entire  line  shaft 
with  couplings  and  bearings;  other  work  such  as 
wrecking  the  damaged  equipment,  replacing  the 
broken  piers  and  erecting  all  equipment  as  it  was 
received,  as  well  as  machine  work  on  shafting  and 
general  repair  work  while  waiting  for  the  new 
equipment,  was  done  by  the  maintenance  crew  of 
plaintiff  with  the  knowledge,  consent  and  approval 
of  the  defendant. 

VII. 

That  said  machinery,  engine  and  other  equipment 
was  not  purchased,  repaired,  assembled  and  tried 
imtil  July  29,  1946,  when  plaintiff  was  able  to  once 
more  use  said  Sumner  Steam  engine  to  erive  said 
paper  machine. 

VIII. 

That  for  the  direct  loss  suffered  during  the  period 
July  3  to  July  29,  1946,  as  a  result  of  said  accident 
of  July  3, 1946,  plaintiff,  at  the  request  of  defendant, 
submitted  to  defendant  a  statement  of  its  loss  in 
words  and  figures  as  follov/s : 

"Debit    Memorandum    from    Inland    Elmpire 

Paper    Company,    Millwood,    Washington, 

September   12,    1946,    to   Hartford    Steam 

Boiler   Ins.   &   Ins.    Co.,    707   Arctic   Bldg., 

Seattle,  Washington. 
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We  debit  your  account  as  follows: 

Overspeeding  Engine  #4  Accident,  1  ;45  p.m., 
July  3,  1946 

Use  and  Occupancy $  7,350.00 

Repair  Labor,  straight  time 2,524.57 

see  sheet  B 
Repair  Labor,  premium  time, 321.]*) 

see  slieet  B 
Miscellaneous  Repair  parts  drawn  from 

Store   Account 448.54 

see  Foreman's  Requisitions  attached 

Miscellaneous  Repairs,  not  accomplished 410.42 

see  sheet  C 

Loss  of  Fourdrinier  Wire 198,5? 

see  sheet  D 

Belting  of  Drives 280.74 

see  sheet  E  *  ; 

Union  Iron  Works,  Invoice  360566 4,623.77 

Supervision  and  overhead 16.06 


$16,173.81 
Misc.  In 7,366.06 

Belting    280.74 

Store 5,482.73 

Wires  198.52 

Rep.  Lbr 2,845.76 

INLAND  EMPIRE  PAPER 
COMPANY." 

IX. 
That  defendant  did  not  and  has  not  paid  the  said 
loss  nor  any  part  thereof,  but  on  October  18,  1946, 
denied  liability  therefor  under  said  policy.  That 
defendant  was  damaged  as  a  result  of  said  accident 
in  the  sum  of  $16,173.81. 
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Wherefore,  plaintiff  prays  judgment  in  the  sum 
or  $16,173.81,  and  for  interest  at  6%  from  the  12th 
day  of  September,  1946,  and  for  its  costs  and  dis- 
bursements herein  incurred. 

WITHERSPOON,  WITHERSPOON, 
&   KELLEY, 

Attorneys  for  Plaintiff. 

State  of  Washington, 
County  of  Spokane — ss. 

Myron  Black,  being  first  duly  sworn,  on  oath  de- 
poses and  says : 

That  he  is  the  Mill  Manager  of  Inland  Empire 
Paper  Company,  the  plaintiff  in  the  above  cause  of 
action,  that  he  has  read  the  above  and  foregoing 
Complaint,  knows  its  contents  and  believes  the  same 
to  be  true. 

MYRON  BLACK. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  April,  1947. 

W.  V.  KELLEY, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Spokane. 

[Endorsed] :  Filed  April  2,  1947.   [5] 
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EXHIBIT  A 

The  Hartford  Steam  Boiler  Inspection  and  Insur- 
ance Coinjjany  of  Hartford,  Connectictit,  a  stock 
company  (herein  called  the  Company). 

Policy  Number  97-743 
Insuring  Agreement 

In  consideration  of  $8,914.42  premium  does  hereby 
agree  with  Inland  Empire  Paper  Company  (herein 
called  the  Assured)  whose  address  is  Millwood, 
Washington,  respecting  loss  (excluding  loss  of  the 
kind  described  in  Section  II,  and  excluding  loss  of 
the  kind  described  in  Section  IV)  from  an  accident 
as  herein  defined  to  an  object  described  herein,  oc- 
curring during  the  policy  period  which  is  from  May 
5,  1944,  to  May  5,  1947,  at  12  o'clock  noon,  standard 
time,  as  to  each  of  said  dates,  at  the  place  where 
such  accident  occurs,  subject  to  a  Limit  per  Acci- 
dent of  Fifty  Thousand  Dollars  ($50,000.),  as 
follows : 

Section  I 
To  Pay  the  Assured  for  loss  on  the  property  of 
the  Assured  directly  damaged  by  such  accident  (or, 
if  the  Company  so  elects,  to  repair  or  replace  such 
damaged  property),  excluding  (a)  loss  from  fire  (or 
from  the  use  of  water  or  other  means  to  extinguish 
fire),  (b)  loss  from  an  accident  caused  by  fire,  (c) 
loss  from  delay  or  interruption  of  business  or  manu- 
facturing or  process,  (d)  loss  from  lack  of  power, 
light,  heat,  steam  or  refrigeration,  and  (e)  loss  from 
any  indirect  result  of  an  accident; 
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Section  II 
To  Pay  the  Assured,  if  loss  under  Section  II  is 
stated  above  as  included  but  not  otherwise,  for  the 
extra  cost  represented  by  items  of  expense  for  tem- 
porary repair  or  for  expediting  the  repair  of  such 
damaged  property  of  the  Assured  including  over- 
time and  the  extra  cost  of  express  or  other  rapid 
means  of  transportating  material,  but  if  the  Com- 
pany's payment  under  Section  I  is  $1,000  or  less 
the  Company's  liability  under  Section  II  shall  not 
exceed  an  amount  equal  to  said  payment  under  Sec- 
tion I,  and  if  said  payment  under  Section  I  exceeds 
$1,000,  the  Company's  liability  under  Section  II 
shall  not  exceed  $1,000  plus  25%  of  the  amount  by 
which  the  Company's  payment  under  Section  I  ex- 
ceeds $1,000;  and  the  Company's  liability  under  Sec- 
tion II  shall  be  a  part  of  and  not  in  addition  to  the 
Limit  per  Accident; 

Section  III- 
To  Pay,  to  the  extent  of  any  indemnity  remaining 
after  payment  of  aU  loss  as  may  be  required  under 
Sections  I  and  II,  such  amounts  as  the  Assured  shall 
become  obligated  to  pay  by  reason  of  the  liability 
of  the  Assured  for  loss  on  the  propeity  of  others 
directly  damaged  by  such  accident,  including  liabil- 
ity for  loss  of  use  of  such  damaged  property  of 
others ;  to  Defend  the  Assured  against  any  claim  or 
suit  alleging  such  damage  unless  or  until  the  Com- 
pany shall  elect  to  effect  settlement  thereof; 


Hartford  Steam  Boiler  Etc.  Co.  11 

Section  IV 
To  Pay,  to  the  extent  of  any  indenniity  remaining: 
after  payment  of  all  loss  as  may  be  required  under 
Sections  I,  II  and  III,  if  loss  under  Section  IV  is 
stated  above  as  included  but  not  otherwise,  such 
amounts  as  the  Assured  shall  become  obligated  to 
pay  by  reason  of  the  liability  of  the  Assured,  includ- 
ing liability  for  loss  of  services,  on  account  of  bodily 
injuries  (including  death  at  any  time  resulting 
therefrom)  sustained  by  any  person  and  caused  by 
such  accident,  except  that  the  indemnity  hereunder 
shall  in  no  event  apply  to  any  liability  or  obligation 
under  any  workmen's  compensation  law;  to  Pay,  if 
loss  under  Section  IV  is  stated  above  as  included  but 
not  otherwise,  irrespective  of  the  Limit  per  Acci- 
dent, for  such  immediate  surgical  relief  as  shall  be 
rendered  at  the  time  of  the  accident ;  to  Defend  the 
Assured,  if  loss  under  Section  IV  is  stated  above  as 
included  but  not  otherwise,  against  any  claim  or  suit 
alleging  such  liability  unless  or  until  the  Company 
shall  elect  to  effect  settlement  thereof;  and 

Section  V 
To  Pay,  irrespective  of  the  Limit  per  Accident, 
all  costs  taxed  against  the  Assured  in  any  legal  pro- 
ceeding defended  by  the  Company  in  accordance 
with  Section  III  or  IV,  all  interest  accruing  after 
entry  of  judgment  rendered  in  connection  therewith 
up  to  the  date  of  payment  by  the  Company  of  its 
share  of  such  judgment,  all  premium  charges  on 
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attachment  or  appeal  bonds  required  in  such  legal 
proceedings,  and  all  expenses  incurred  by  the  Com- 
pany for  such  defense; 

Provided  the  accident  happens  while  the  object 
is  in  use,  or  connected  ready  for  use,  at  the  location 
specified  for  it  iii  the  Schedule.  It  is  Provided  Fur- 
ther that  this  agreement  is  subject  to  the  Conditions 
printed  hereon  and  subject  also  to  the  Schedules  and 
endorsements  issued  to  form  a  part  hereof.  The 
Schedules  and  endorsements  attached  to  this  policy 
when  it  is  issued  are  identified  as  follows:  Sched- 
ule (s)  numbered  1  to  21  Inch  Endorsement  (s) 
numbered  1,  2. 

In  Witness  Whereof,  The  Hartford  Steam  Boiler 
Inspection  and  Insurance  Company  has  caused  this 
policy  to  be  signed  by  its  President  and  Secretary  at 
Hartford,  Conn.,  and  countersigned  by  a  duly  au- 
thorized representative  of  the  Company. 

/s/  C.  C.  GARDINER, 
President. 

/s/  C.  EDGAR  BLAKE, 
Secretary. 

Countersigned  by: 

/s/  FERN  FULLMER, 

Authorized  Representative. 
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Conditions 
Limit  Per  Accident 

1.  The  Company's  total  liability  for  loss  from 
any  one  accident  shall  not  exceed  the  amount  stated 
as  Limit  per  Accident.  The  term  "one  accident" 
shall  be  taken  as  including  all  resultant  or  concomi- 
tant accidents  whether  to  one  or  more  than  one  ob- 
ject or  part  of  an  object. 

Bodily  Injuries 

2.  If  at  the  time  of  an  accident  there  is  in  effect 
any  other  contract  or  provision  requiring-  any  in- 
surance company  or  any  association  or  individual, 
or  body  politic  or  corporate,  to  pay  the  Assured  or 
in  his  behalf  or  stead,  for  loss  of  a  kind  described 
in  Section  IV  caused  by  the  accident,  the  insurance, 
if  any,  under  Section  IV  shall  not  be  considered  as 
contributing  insurance  and  shall  become  effective 
and  applicable  only  on  any  part  of  said  loss  of  the 
Assured  for  which  there  is  not  then  in  effect  such 
other  valid  and  collectible  insurance.  If  at  such  time 
there  is  not  in  effect  any  such  other  contract  or  pro- 
vision with  respect  to  such  loss  then  the  insurance, 
if  any,  under  Section  IV  may  be  applied  to  any  part 
of  said  loss. 

Other  Property  Insurance 

3.  In  the  event  of  a  property  loss  to  which  both 
this  insurance  and  other  insurance  carried  by  the 
Assured  apply,  herein  referred  to  as  "joint  loss,'' 
(a)  the  Company  shall  be  liable  only  for  the  pro- 
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portion  of  the  said  joint  loss  that  the  amount  which 
would  have  been  payable  under  this  policy  on  ac- 
count of  said  loss  had  no  other  insurance  existed, 
bears  to  the  combined  total  of  the  said  amount  and 
the  whole  amount  of  such  other  valid  and  collectible 
insurance;  or,  (b)  the  Company  shall  be  liable  only 
for  the  proportion  of  the  said  joint  loss  that  the 
amount  which  would  have  been  payable  under  this 
policy  on  account  of  said  loss  had  no  other  insurance 
existed,  bears  to  the  combined  total  of  the  said 
amount  and  the  amount  which  would  have  been  pay- 
able under  ail  other  insurance  on  account  of  said 
loss  had  there  been  no  insurance  under  this  policy ; 
but  this  clause  (b)  shall  apply  only  in  case  the 
policies  affording  such  other  insurance  contain  a 
similar  clause. 

Limitation  of  Liability 

4.  (a)  The  Company  shall  not  be  liable  under  this 
policy  for  loss  from  an  accident  caused  directly  or 
indirectly  by  strike,  riot,  civil  commotion,  acts  of 
malicious  mischief,  bombardment,  invasion,  civil 
war,  insurrection,  rebellion,  revolution,  military  or 
usurped  power,  enemy  attack,  or  by  operations  of 
armed  forces  while  engaged  in  hostilities,  whether 
war  be  declared  or  not. 

(b)  The  Company  shall  not  be  liable  as  respects 
the  property  of  the  Assured  damaged  or  destroyed, 
for  more  than  the  actual  cash  value  thereof  at  the 
time  of  the  accident.  If  as  respects  the  damaged 
property  of  the  Assured  the  repair  or  replacement 
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of  any  part  or  parts  of  an  object  is  involved,  tiie 
Company  shall  not  be  liable  for  the  cost  of  siidi  re- 
pair or  rei)lacement  in  excess  of  the  actual  cash 
value  of  said  part  or  parts  or  in  excess  of  the  actual 
cash  value  of  the  object,  whichever  value  is  less. 
Actual  cash  value  in  all  cases  shall  be  ascertained 
with  i^roper  deductions  for  depreciation,  however 
caused. 

Inspections  and  Suspension 

5.  The  Company  shall  be  permitted  at  all  reason- 
able times  during  the  policy  period  to  inspect  the 
objects  and  the  premises  where  the  objects  are 
located.  Upon  the  discovery  of  a  dangerous  condi- 
tion with  respect  to  any  object,  any  representative 
of  the  Company  may  immediately  suspend  the  in- 
surance thereon  by  written  notice  mailed  or  deliv- 
ered to  the  Assured  at  the  address  of  the  Assured, 
as  stated  herein,  or  at  the  location,  as  stated  in  tlie 
Schedule,  of  the  object  to  which  the  suspension  a])- 
plies.  Insurance  so  suspended  may  be  reinstated  by 
the  Company  but  only  by  endorsement  issued  to 
form  a  part  hereof.  The  Assured  shall  be  allowed 
the  unearned  premium  paid  for  such  object,  pro 
rata,  for  the  period  of  such  suspension. 

Cancelation 

6.  This  policy  may  be  canceled  by  the  Assured 
by  mailing  written  notice  to  the  Company  stating 
when  thereafter  such  cancelation  shall  be  effective, 
in  which  case  the  Company  shall  refund  the  excess 
of  premium  paid  by  the  Assured  above  the  short  rale 
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premium  computed  in  accordance  with  the  Short 
Rate  Cancelation  Table  printed  hereon.  This  policy 
may  be  canceled  by  the  Company  by  mailing  written 
notice  to  the  Assured  at  the  address  of  the  Assured, 
as  stated  herein,  stating  when,  not  less  than  ten  days 
thereafter,  such  cancelation  shall  be  effective,  and 
the  Company  shall  refund  the  excess  of  premium 
paid  by  the  Assured  above  the  pro  rata  premium  for 
the  expired  term.  Delivery  of  such  written  notice 
either  by  the  Assured  or  by  the  Company  shall  be 
equivalent  to  mailing  and  whether  such  notice  shall 
be  mailed  or  delivered  the  insurance  under  this 
policy  shall  end  on  the  effective  date  and  houi'  of 
cancelation  stated  in  the  notice.  Cancelation  shall 
not  affect  any  claim  for  loss  from  an  accident  oc- 
curring prior  to  the  effective  date  and  hour  of 
cancelation. 

Notice  of  Accident  and  Adjustment 

7.  The  Company  shall  not  be  liable  for  loss  from 
an  accident  unless  written  notice  thereof  is  given  by 
or  on  behalf  of  the  Assured  or  claimant  to  the  Com- 
pany or  to  any  of  its  authorized  agents,  as  soon  as 
practicable.  The  Assured  shall  give  like  notice  to 
any  claim  made  on  account  of  such  accident.  The 
Company  shall  have  reasonable  time  and  opportu- 
nity to  examine  the  property  and  the  premises  of 
the  Assured  before  repairs  are  undertaken  or  physi- 
cal evidence  of  the  accident  is  removed,  except  for 
protection  or  salvage.  Proof  of  loss  shall  be  made 
by  the  Assured  in  such  form  and  detail  as  the  Com- 
pany may  require.  The  Assured  upon  request  of  the 
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Company  shall  render  every  assistance  in  facilitat- 
ing the  investigation  and  adjustment  of  any  claim, 
submitting  to  examination  and  interrogation  by  any 
representative  of  the  Company.  The  Assured  shall 
not  voluntarily  assume  any  liability,  make  any  pay- 
ment or  incur  any  expense,  other  than  at  the  As- 
sured's  own  cost  except  as  otherwise  expressly  i)er- 
mitted  herein,  or  interfere  in  any  negotiation  for 
settlement  or  in  any  legal  proceeding,  without  the 
consent  of  the  Company  previously  given  in  writing, 
but  payment  by  the  Assured  of  any  judicial  judg- 
ment or  claim  for  any  of  the  indemnity  for  which 
the  Company  would  become  liable  under  this  policy, 
shall  not  bar  the  Assured 's  right  of  action  against 
the  Company  therefor. 

Subrogation 

8.  The  Company  shall  be  subrogated  in  case  of 
payment  of  loss  under  this  policy,  to  the  extent  of 
such  payment,  to  all  of  the  Assured 's  rights  of  re- 
covery therefor  and  the  Assured  shall  execute  all 
papers  required  and  shall  do  everything  necessary 
to  secure  such  rights. 

Suits  Against  Assured 

9.  If  a  suit  is  brought  against  the  Assured  for 
loss  to  which  this  insurance  is  applicable,  the  As- 
sured shall  immediately  forward  to  the  Company 
every  summons  or  other  process  served  upon  the 
Assured.  The  Assured  upon  request  of  the  Company 
shall  aid  in  effecting  settlements,  in  securing  evi- 
dence and  the  attendance  of  witnesses,  and  in  prose- 
cuting appeals. 
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Suits  Against  Company 

10.  Suit  shall  not  be  brought  under  this  policy 
unless  commenced  within  fourteen  months  from  the 
date  upon  which  the  accident  occurred,  except  that 
an  action  for  indemnity  payable  hereunder  as  the 
result  of  a  suit  against  the  Assured  may  be  brought 
within  two  years  after  the  termination  of  such  suit ; 
provided  that  where  such  limitation  of  time  is  pro- 
hibited by  the  laws  of  the  state  wherein  the  loss 
occurs,  then  and  in  that  event  no  suit  under  this 
policy  shall  be  sustainable  unless  commenced  within 
the  shortest  limitation  of  time  permitted  under  the 
laws  of  that  state  for  such  an  action. 

Insolvency  of  Assured 

11.  To  the  exent  only  that  any  indemnity  under 
this  policy  becomes  finally  applicable  to  loss  of  the 
Assured  from  the  liability  of  the  Assured  to  a  third 
person,  the  bankruptcy  or  insolvency  of  the  Assured 
or  his  estate  shall  not  relieve  the  Company  of  any 
of  its  obligations  hereunder;  and  if  said  person  or 
his  legal  representative  shall  obtain  final  judgment 
against  the  Assured  or  his  legal  representative  be- 
cause of  an  accident,  then  such  person  or  his  legal 
representative  may  proceed  against  the  Company  to 
recover  to  said  extent  on  the  amount  of  such  judg- 
ment, either  at  law  or  in  equity.  • 

Changes 

12.  By  acceptance  of  this  policy  the  Assured 
agrees  that  it  embodies  all  agreements  existing  be- 
tween the  Assured  and  the  Company  or  any  of  its 
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agents  relating  to  this  insurance.  No  provision  or 
condition  of  this  policy  shall  be  waived  or  altered 
except  by  endorsement  issued  to  form  a  pa  it  lieroof, 
signed  by  the  President,  a  Vice  President  or  the 
Secretary  of  the  <^  ompany.  The  additional  or  return 
premium  for  any  such  endoi'sement  shall  be  com- 
puted in  accordance  with  the  Adjustment  Table 
printed  hereon.  Notice  to  any  agent,  or  knowledge 
possessed  by  any  agent  or  by  any  other  person,  shall 
not  be  held  to  effect  a  waiver  or  change  in  any  part 
of  this  policy.  This  policy  shall  be  void  if  it  is  as- 
signed without  the  written  consent  of  the  Company, 
but  if  the  death,  insolvency  or  bankruptcy  of  the 
Assured  shall  occur  during  the  policy  period,  the 
Assured  under  this  policy  during  the  remaining  un- 
expired portion  of  such  period  shall  be  the  legal  rep- 
resentative of  the  Assured,  provided  written  notice 
shall  be  given  to  the  Company  wdthin  thirty  days 
after  the  date  of  such  death,  insolvency  or  bank- 
ruptcy. 

Schedules 

13.  The  insurance  hereunder  shall  aj^ply  only  to 
loss  from  an  accident  to  the  object  or  objects  desig- 
nated and  described  in  a  Schedule  or  Schedules  is- 
sued to  form  a  part  hereof,  bearing  the  signature  of 
the  President  of  the  Company.  Such  Schedule  or 
Schedules  which  contain  the  description  of  such  ob- 
ject or  objects,  the  definition  thereof  and  the  defini- 
tion of  accident  and  other  provisions  as  applicable 
to  the  respective  objects  described  in  each  such 
Schedule,  shall  be  considered  as  incorporated  in  this 
policy. 


ISSUED ^X9.r^^.. 


SCHEDULE  NO. 


SCHEDULE 

ENGINES,  RECIPROCATING  PUMPS  AND  COMPRESSORS 
(Except  Internal  Combustion  Type) 

edule  forms  a  part  of  Policy  No 9.7*.7.45 and  is  in  effect  from  noon  of  .¥.^7... P. t... +.94^. 

'r.jmj^m>mpjM:^Aj^mc^  


The  engines,  reciprocating  piunps  and  compressors  covered  under  this  Schedule  are  designated 
s  follows : 

Location  Assured^ 8  Plant, Millwppdj Spokane,     Washingti 

(Street  and  Number)  (City)  (County)  (State) 


ng 

r 

ject 

Kind  of  Object 
(Engine,  Pump  or  Compressor) 

Type  of  Object 

Manufacturer 

Total 

No.  of 

Cylinders 

Engine 

Steam 

American  Ball 

2 

Engine 

Steam 

Browne 11 

2 

Engine 

St.e.wa 

Sumner  

2 

-  BOILER  HOUSE 

^ 

Engine 

Steam 

American  Blower 

1 

- 
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[>hs  B  and  C  printed  on  the  back  of  this  sheet  are  hereby  made  a  part  of  this  Schedule. 
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Schedule — (Continued) 

Engines,    Reciprocating    Pumps    and    Compi'cssors 
(Except    Internal    Combustion    Type) 

Paragraphs  B  and  C  mentioned  on  the  reverse 
side  of  this  sheet  are  as  follows: 

Definition  of  Object 

B.  (a)  As  respects  any  such  engine,  "Object" 
shall  mean  the  complete  engine  so  described  (which 
shall  include  any  apparatus  used  as  an  auxiliary  in 
the  operation  of  the  engine  and  mounted  on  its 
frame,  and  all  interconnecting  piping  between  parts 
of  the  engine),  but  shall  not  include  any  piping 
leading  to  or  from  the  engine,  nor  the  condensor 
or  its  connecting  pipe  (or  adapter),  nor  any  elec- 
trical machine  (other  than  a  governor  motor)  or 
part  thereof  whether  mounted  with  the  engine  on 
a  common  shaft  or  bed  or  otherwise,  nor  any  found- 
ation or  other  structure  supporting  the  engine,  nor 
any  mechanism,  appliance  or  shafting  connected 
to  the  engine  by  belts,  ropes,  chains,  couplings, 
gears,  pipes  or  other  means. 

(b)  As  respects  any  such  reciprocating  pump  or 
compressor  described  as  "Steam  Type,"  "Object" 
shall  mean  the  complete  unit  so  described,  which 
shall  include  the  driving  engine  (or  driving  power 
cylinders,  pistons  and  connecting  parts)  and  any 
driven  pump  or  compressor  direct-connected  or 
coupled  to  said  driving  engine  (or  said  driving 
parts),   together  with   any   apparatus   used   as   an 
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auxiliary  in  the  operation  of  the  unit  and  mounted 
on  its  frame,  and  all  interconnecting  piping  be- 
tween parts  of  the  unit,  but  shall  not  include  any 
piping  leading  to  or  from  the  unit,  nor  the  con- 
denser or  its  connecting  pipe  (or  adapter),  nor 
any  electrical  machine  (other  than  a  governor 
motor)  or  part  thereof  whether  mounted  with  the 
unit  on  a  common  shaft  or  bed  or  otherwise,  nor 
any  foundation  or  other  structure  supporting  the 
unit,  nor  any  mechanism,  appliance  or  shafting  con- 
nected to  the  unit  by  belts,  ropes,  chains,  couplings, 
gears,  pipes  or  other  means. 

(c)  As  respects  any  such  reciprocating  pump  or 
compressor  described  as " Separately  Driven  Type," 
"Object"  shall  mean  the  complete  pump  or  com- 
pressor so  described  (which  shall  include  any  ap- 
paratus used  as  an  auxiliary  in  the  operation  of  the 
I3ump  or  compressor  and  mounted  on  its  frame,  and 
all  interconnecting  piping  between  parts  of  the 
pump  or  compressor),  but  shall  not  include  any  pip- 
ing leading  to  or  from  the  ]3ump  or  compressor,  nor 
any  electrical  machine  or  part  thereof  whether 
mounted  with  the  pump  or  compressor  on  a  com- 
mon shaft  or  bed  or  otherwise,  nor  any  foundation 
or  other  structure  supporting  the  pump  or  compres- 
sor, nor  any  mechanism,  appliance  or  shafting  con- 
nected to  the  pump  or  compressor  by  belts,  ropes, 
chains,  couplings,  gears,  pipes  or  other  means. 

Definition  of  Accident 

C.  As  respects  any  object  described  in  this  Sched- 
ule, "Accident"  shall  mean  a  sudden  and  accidental 
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breaking,  deforming,  l)urHiiig  out  or  rupturing  of 
the  object  or  any  part  thereof,  which  manifests  it- 
self at  the  time  of  its  occurrence  by  immediately 
preventing  continued  operation  or  by  imtnediately 
im])airing  the  functions  of  the  object  and  whicli 
necessitates  repair  or  replacement  before  its  opera- 
tion can  be  resumed  or  its  functions  restored,  but 
the  breaking,  deforming,  burning  or  rupturing  of 
any  gasket,  gland  packing,  or  shaft  seal  or  dia- 
phragm, shall  not  constitute  an  accident,  nor  shall 
the  depletion  of  material  in  any  part  of  the  object, 
due  to  pitting,  corrosion  or  wear,  be  construed  as  an 
accident. 

Endorsement  No.  1.  Issued  4/19/44 
This  endorsement  forms  a  part  of  Policy  No. 
97-743  and  is  in  effect  from  noon  of  May  5,  1944. 
Assured  Inland  Empire  Paper  Company. 
A.  In  consideration  of  the  premium,  the  Com- 
pany hereby  agrees  to  pay  the  Assui'ed  Fifteen 
Hundred  Dollars  ($1,500),  herein  called  the  Daily 
Indemnity,  for  each  day  of  Total  Prevention  of 
Business  on  the  Premises  described  as  Assured 's 
Paper  Mill,  and  located  at  Millwood,  Washington, 
caused  solely  by  an  accident  (occurring  while  this 
endorsement  is  in  effect)  to  an  object,  covered  by 
any  of  the  Schedules  of  this  policy  excluding  Sched- 
ule No.  9,  and  to  pay  the  Assured  a  part  of  the 
Daily  Indemnity  for  Partial  Prevention  of  Busi- 
ness on  the  Premises,  so  caused;  all  subject  to  a 
Limit  of  Loss  of  One  Hundred  Twelve  Thousand 
Five  Hundred  Dollars  ($112,500)  for  any  one  acci- 
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dent,  but  the  Company's  total  liability,  with  re- 
spect to  one  accident  under  any  Schedule  de- 
scribed in  Column  I,  shall  be  limited  to  the  amount 
shown  therefor  in  Column  II,  any  amount  in  Col- 
umn II  being  a  part  of  and  not  in  addition  to  the 
Limit  of  Loss. 

Column  I  Column  II 

Schedules  Nos.  1,  3,  4 $111,000 

Schedule  No.  5 $13,500 

Schedule  No.  6 $51,000 

Schedules  Nos.  7,  8,  10,  11,  12,  13,  14,  15,  16, 

17,  18,  19,  20,  21 $52,500 

B.  The  Premises  are  used  for  manufacturing 
purposes. 

C.  The  Assured  shall  send  notice  of  accident,  by 
telegram  (at  the  Company's  expense)  or  by  letter, 
to  the  Company  at  its  Home  Office  in  Hartford, 
Connecticut,  or  at  its  office  at  707  Arctic  Building, 
Seattle,  Washington,  and  upon  the  arrival  of  such 
notice  at  whichever  of  said  cities  it  reaches  first, 
shall  depend  the  Commencement  of  Liability  deter- 
mined with  respect  to  See  Endorsement  No.  2  in 
accordance  with  Paragraph  F. 

Paragraphs  D,  E,  F,  Gr  and  H  printed  on  the 
back  of  this  sheet  are  hereby  made  a  part  of  this 
endorsement. 

THE    HARTFORD     STEAM 
BOILER  INSPECTION  AND 
INSURANCE  COMPANY 
/s/  C.  C.  GARDINER, 

President. 
/s/  FERN  FULLMER, 

Authorized  Representative. 
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Endorseirient — (Continued) 
Use  and  Occupancy  (Business) 

Paragraphs  D,  E,  F,  G  and  H  mentioned  on  the 
reverse  side  of  this  sheet  are  as  follows: 

Limits 

D.  The  liability  of  the  Company  under  this  en- 
dorsement for  payment  for  any  one  day  shall  not 
exceed  the  amount  stated  as  Daily  Indemnity  for 
said  day;  and  the  Company's  total  liability  under 
this  endorsement  on  account  (tf  any  one  accident 
shall  not  exceed  the  amount  stated  as  Limit  of 
Loss.  Said  amounts  shall  apply  irrespective  of  the 
Limit  per  Accident. 

If  more  than  one  Assured  is  named,  the  Company 
shall  not  be  liable  under  this  endorsement  for  any 
payment  in  excess  of  that  for  which  it  w^ould  have 
been  liable  if  only  one  Assured  had  been  named. 

Definitions 

E.  "Day"  shall  mean  a  period  of  twenty-four 
consecutive  hours,  beginning  at  midnight. 

"Total  Prevention"  shall  mean  the  prevention  of 
all  Business  on  the  Premises  during  all  of  a  day. 

"Partial  Prevention"  shall  mean  a  reduction  in 
Business  on  the  Premises  during  part  or  all  of  a 
day,  sufficient  to  make  the  Business  for  such  day 
less  than  Current  Business.  The  amount  to  be  paid 
by  the  Company  for  Partial  Prevention  shall  be 
only  that  proportionate  part  of  the  amount  for 
which  it  would  have  been  liable  for  Total  Preven- 
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tion  for  such  day,  which  such  reduction,  caused  by 
the  accident,  from  Current  Business  bears  to  Cur- 
rent Business. 

If  the  Premises  are  indicated  in  Paragraph  B 
as  used  for  manufacturing  purposes,  "Business" 
shall  mean  the  production  on  the  Premises  of  the 
finished  product  ready  for  packing,  shipment  or 
sale. 

If  the  Premises  are  indicated  in  Paragraph  B  as 
used  for  mercantile  purposes,  "Business"  shall 
mean  the  gross  sales  on  the  Premises. 

If  the  Premises  are  indicated  in  Paragraph  B 
as  used  for  rental  purposes,  "Business"  shall  mean 
the  rents  collectible  from  the  Premises. 

If  the  Premises  are  indicated  in  Paragraph  B  as 
used  for  professional  purposes,  "Business"  shall 
mean  the  gross  income  on  the  Premises. 

"Current  Business"  shall  mean  one-third  of  the 
total  Business  on  the  Premises  during  the  three 
(days  next  preceding  the  day  of  the  accident  or  dur- 
ing any  other  three  days  selected  by  the  Assured 
in  any  calendar  week  in  the  eight  calendar  weeks, 
in  each  of  which  there  has  been  any  Business  on  the 
Premises,  next  preceding  the  day  of  the  accident. 

The  definition  of  "object"  and  the  definition  of 
"accident,"  as  those  terms  are  used  in  this  endorse- 
ment, shall  be  the  definition  of  "object"  and  the 
definition  of  "accident"  respectively,  each  as  stipu- 
lated for  the  object  in  the  Schedule  covering  the 
said  object. 

Commencement  of  Liability 

F.  The  liability  of  the  Company  under  this  en- 
dorsement for  payment  on  account  of  an  accident 
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slml]  commence'  at  a  time  fixed  by  the  arrival  of  the 
notice  of  the  accident  as  i)rovided  in  Paras^raph  C. 
If  the  Commencement  of  Liability  is  stated  as  de- 
termined with  respect  to  "Time  of  Accident,"  the 
Com})any  shall  not  be  liable  for  payment  for  prcr 
vention  of  Bnsiness  dnring  any  period  before  the 
twenty-fonrth  honr  prior  to  such  arrival  of  the 
]i()tice.  If  the  Commencement  of  Liability  is  stated 
as  determined  with  respect  to  a  midnight,  the  Com- 
])any  shall  not  be  liable  for  payment  for  prevention 
of  Business  during  any  period  prior  to  the  specified 
midnight  after  such  arrival  of  the  notice. 

Limitation  of  Liability 

G.  (a)  The  Company  shall  not  be  liable  under 
this  endorsement  for  payment  for  any  prevention 
of  Business  resulting  from  an  accident  caused  di- 
rectly or  indirectly  by  strike,  riot,  civil  commotion, 
acts  of  malicious  mischief,  bombardment,  invasion, 
civil  war,  insurrection,  rebellion,  revolution,  mili- 
tary or  usurped  power,  enemy  attack  or  by  opera- 
tions of  armed  forces  while  engaged  in  hostilities, 
whether  war  be  declared  or  not. 

(b)  The  Company  shall  not  be  liable  for  pay- 
ment for  any  prevention  of  Business  resulting  from 
an  accident  caused  by  fire  or  by  the  use  of  water 
or  other  means  to  extinguish  fire,  nor  for  any  pre- 
vention of  Business  resulting  from  fire  outside  of 
the  object,  following  an  accident.  The  Company 
shall  not  be  liable  for  payment  for  any  time  during 
which  Business  would  not  or  could  not  have  been 
carried  on  if  the  accident  had  not  occurred.  The 
Company  shall  not  be  liable  for  payment  for  any 
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prevention  of  Business  resulting  from  the  failure 
of  the  Assured  to  use  due  diligence  and  dispat-ch 
in  the  resumption  of  Business.  The  period  of  pre- 
vention shall  not  be  limited  by  the  date  of  the  end 
of  the  policy  period. 

(c)  The  Company  shall  not  be  liable  for  payment 
for  any  time  during  which  the  resumption  of  Busi- 
ness is,  in  any  way,  curtailed,  delayed  or  inter- 
rupted because  of  any  law,  or  any  order  or 
provision  having  like  effect,  regulating  or  restrict- 
ing, directly  or  indirectly,  the  acquisition  of  mate- 
rial or  labor  or  other  means  required  for  the  repair 
of  any  property  damaged  or  destroyed  or  for  the 
construction  or  acquisition  of  property  to  replace 
such  property  damaged  or  destroyed  or  because  of 
the  suspension,  lapse  or  cancelation  of  any  license, 
lease,  privilege,  right,  contract  or  order. 

Alternative  Provisions 

H.  The  Company  may  take  such  means  as  will 
in  the  opinion  of  the  Company  permit  the  resump- 
tion of  Business,  in  whole  or  in  part,  on  the  Prem- 
ises or  to  supply  the  functions  of  the  Premises  in 
some  other  way,  or  the  Company  may  require  the 
Assured  to  take  such  means  including  the  use  of 
any  surplus  machinery,  duplicate  parts,  equipment, 
supplies  and  surplus  or  reserve  stock,  which  may 
be  owned  or  controlled  by  the  Assured,  any  extra 
expense  so  incurred  at  the  written  direction  of  the 
Comy)any  to  be  paid  by  the  Company.  The  Com- 
pany may  require  the  Assured  to  use  finished  prod- 
uct owned  or  controlled  by  the  Assured,  or  similar 
finished  product  that  may  be  purchased  elsewhere, 
to  substitute  for  the  Business  prevented,  any  extra 
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expense  incurred  in  tlie  use  or  purchase  of  said 
finished  product  at  the  wi'itten  direction  of  the 
Company  to  be  paid  ))y  the  Company.  All  such 
expenses,  whether  incurred  by  the  Company  or  by 
the  Assured  at  the  written  direction  of  the  Com- 
pany, shall  be  a  part  of  and  not  in  addition  to  the 
Limit  of  Loss. 

Endorsement  No.  2.    Issued  4/19/44 
l^his  endorsement   forms   a   part   of   Policy   No. 
97-743  and  is  in  effect  from  noon  of  May  5,  1944. 

Assured  Inland  Empire  Paper  Company. 

With  respect  to  loss  under  Use  and  Occupancy 
Endorsement  No.  1,  from  an  accident  to  objects 
described  in  any  Schedule  named  in  column  A  be- 
low, the  words  shown  in  column  B  for  said  Schedule 
are  hereby  inserted  in  the  blank  space  in  the  fourth 
line  of  paragraph  C  of  the  said  endorsement. 

Column  A  Column  B 

Schedules  Nos.  1,  3,  4,  5,  6 First  Midnight. 

Schedules  Nos.  2,  7,  8,  10,  11,  12, 

13,  14,  15,  16,  17,  18,  19,  20,  21  Time  of  Accident 

This  endorsement  is  not  valid  unless  counter- 
signed by  an  authorized  representative  of  the  Com- 
pany. 

THE    HARTFORD    STEAM 
BOILER  INSPECTION  AND 
INSURANCE  COMPANY, 
/s/  C.  C.  GARDINER, 

President. 
/s/  FERN  FULLMER, 

Authorized  Representative. 
Form  56A 
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ADJUSTMENT  TABLE 

)  obtain  tlic  arlilitional  premium  or  rftiim  ])rcmiiiin  which  may  be  rcouireri  for  an  endorsement  effecting  a  chanRe  in  any 
ovihiiin  or  condition  of  this  |K)hcy,  ilctcrmi'ic  from  the  Adjusliiicnt  TaMo  the  pcrccntaKC  for  the  unexpired  term  of  the  jxjhcy 
d  apply  th;it  pcrcoiitaKe  to  the  iirciniiim  that  would  be  miuircd  for  such  i  lianse  for  the  full  term  of  the  pwlicy;  except  that 
an  object  previously  covcrtHJ  by  the  policy  isaiMisl  to  the  ixili.y  theadililional  premium  re<iuircd  shall  be  equal  to  the  amount 
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ules  au.l  R;ites  efTcH  tive  at  the  time  of  such  ehan  :e. 


For  an  endorsement  requiring  an 
additional  premium,  the  percent- 
age shall  be  determined  on  a  pro 
rata  basis,  using  the  ratio  of  the 
number  of  days  in  the  unexpired 
term  to  the  total  number  of  days 
in  the  policy  term. 
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The  Hartford  Steam  Boiler 
Inspection  and  Insurance  Company 

HARTFORD,  CONNEQXJCUT 
POLICY  NUMBER 

.97-7.4.5. 

ISSUED   TO 


......IHItANP.  IMPIRK  PAPER  COMPANY  - 

Millwood ,  Washington 


ASSIGNMENT  OP  INTEREST 


Th«  interest  of  the  Assured  in  this  Policy  is  hereby  assigned  to.. 


vhose  address  is 

vith  respect  to  unearned  premium  and  losses  from  accidents  occurring  after  noon  of. 19.. 

^ect  to  the  consent  of  The  Hartford  Steam  Boiler  Inspection  and  Insurance  Company. 


(Signature  of  Assured) 

THE  HARTFORD  STEAM  BOILER  INSPECTION  ANP  INSURANCE  COMPANY  hereby  consents  to 
Ifc*  Assignment  of  Interest  as  made  above. 
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[Title  of  Superior  Court  and  Cause.] 

AFFIDAVIT  OF  SERVICE 

State  of  Wasliiugton, 
County  of  Spokane — ss. 

Evelyn  V.  Willard,  being  first  duly  sworn,  on  oath 
deposes  and  says:  ' 

That  I  am  a  citizen  of  the  United  States  and  a 
resident  of  the  State  of  Washington,  and  at  all 
times  hereinafter  mentioned  was  over  the  age  of  21 
years. 

That  I  served  the  complaint  in  the  above-entitled 
cause  upon  Thos.  E.  Moloney,  Vice-President  of 
the  Old  National  Insurance  Agency,  Inc.,  agent  for 
the  Hartford  Steam  Boiler  Inspection  and  Insur- 
ance Company  of  Hartford,  Connecticut,  a  corpo- 
ration, the  defendant,  at  Spokane,  Spokane  County, 
Washington,  on  the  1st  day  of  April,  1947,  by  then 
and  there  delivering  to  and  leaving  with  said  agent 
of  said  defendant  a  full,  true  and  complete  copy  of 
said  complaint  in  the  above-entitled  action. 
EVELYN  V.  WILLARD. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  April,  1947. 

W.  V.  KELLEY, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Spokane. 

[Endorsed]:     Filed  Apr.  2,  1947. 
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[Title  of  Superior  Court  and  Cause.] 

NOTICE 

To:  Witherspoon,  Witherspoon  and  Kelley,  Attor- 
neys for  Plaintiff: 

Notice  is  hereby  given  that  the  defendant  in  the 
above-entitled  action,  The  Hartford  Steam  Boiler 
Inspection  and  Insurance  Company,  sued  herein  as 
Hartford  Steam  Boiler  Inspection  and  Insurance 
Company  of  Hartford,  Connecticut,  a  Corporation, 
will  on  the  2nd  day  of  May,  1947,  at  two  o'clock 
p.m.,  file  in  the  Superior  Court  of  the  State  of 
Washington  in  and  for  Spokane  County,  in  which 
court  said  suit  is  now  pending,  its  petition  and  [7] 
bond  for  the  removal  of  said  cause  from  said  State 
Court  to  the  District  Court  of  the  United  States, 
in ,  and  for  the  Eastern  District  of  Washington, 
p.orthern  Division,  Spokane,  Washington. 

i  '  PAINE,  LOWE  &  COFFIN, 

'  '    '  Attorneys  for  Defendant. 

Received  copy  of  above  this  1st  day  of  May,  1947, 
Witherspoon,  Witherspoon  &  Kelley,  Attorneys  for 
Plaintiff. 

[Endorsed]  :     Filed  May  2,  1947. 
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[Title  of  Superior  Court  and  Cause.) 

PETITION  FOR  REMOVAL 

Petition  of  the  Defendant  Tlie  Hartford  Steam 
Boiler  Inspection  and  Insurance  Coin])any,  a 
Corporation,  for  the  Removal  of  this  Cause  to 
the  District  Court  of  the  United  States,  for  the 
Eastern  District  of  Washington,  Northern  Di- 
vision. 

The  defendant,  The  Hartford  Steam  Boiler  In- 
spection and  Insurance  Company,  sued  herein  as 
Hartford  Steam  Boiler  Inspection  and  Insurance 
Company  of  Hartford,  Connecticut,  a  Corporation, 
respectfully  represents  herein  as  follows: 

I. 

The  plaintiff.  Inland  Empire  Paper  Company, 
now  is  and  at  the  time  of  the  commencement  of 
this  action  was  a  corporation  organized  in  and  ex- 
isting  under  the  laws  of  the  State  of  Washington, 
and  now  is  and  at  the  time  of  the  commencement  of 
this  action  was  a  citizen  and  resident  of,  and  was 
domiciled  in,  the  State  of  Washington. 

II. 

That  the  defendant,  The  Hartford  Steam  Boiler 
Inspection  and  Insurance  Company,  a  Corporation, 
was  at  the  time  of  the  commencement  of  this  action, 
and  now  is,  a  corporation  organized,  created,  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Connecticut,  and  was  at  the  time  of  the  [8]  com- 
mencement of  this  action,  and  now  is,  engaged  in 
business  in  the   State   of  Connecticut,   having  its 
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principal  place  of  business  in  the  State  of  Connec- 
ticut, and  was  at  the  time  of  the  commencement  of 
this  action,  and  now  is,  a  citizen  and  resident  of  the 
State  of  Connecticut,  United  States  of  America. 

III. 

That  the  summons  in  this  action  was  served  upon 
the  Insurance  Commissioner  of  the  State  of  Wash- 
ington on  the  2nd  day  of  April,  1947,  and  the  time 
to  plead,  answer  or  demur  to  the  same  has  not  ex- 
]iired  under  the  laws  of  the  State  of  Washington  as 
in  such  cases  made  and  provided. 

IV. 

'That  this  action,  as  appears  from  the  complaint, 
reference  tp  which  is  hereby  made,  is  predicated 
upon  a  policy  of  insurance  issued  by  the  defendant 
covering  a  certain  Sumner  Steam  Engine,  and  for 
loss  and  damages  to  property  of  the  plaintiff  alleged 
to  tbC;  covered  by  said  policy  of  insurance.  That  the 
plaintiff  claims  damages  in  the  amount  of  $16,173.81. 
Defendant  denies  any  liability  in  any  amount  what- 
soever to  the  plaintiff  and  is  not  liable  to  the  plain- 
tiff in  any  amount  whatsoever.  The  amount  in  con- 
troversy and  disunite  between  plaintiff  and  defend- 
ant, exchisive  of  interest  and  costs,  therefore,  is 
and  at  the  time  of  the  commencement  of  this  ac- 
tion was,  in  excess  of  the  sum  of  $3000.00. 

Th-e  plaintiff  is  not  a  citizen  of  the  same  state  as 
the  defendant,  nor  is  the  defendant  a  citizen  of  the 
same  state  as  the  plaintiff.    Each  of  them  is  a  citi- 
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zen  of  a  tliffcrent  state.  Tlic  controversy  between 
the  plaintiff  and  defendant  in  this  cause  is  therefore 
a  controversy  whicli  at  tlie  time  of  the  comnience- 
nient  of  this  action  was,  and  still  is,  entiiely  between 
citizens  of  entirely  different  states. 

VI. 

That  defendant  has  a  good  and  sufficient  defense 
on  the  merits  to  the  whole  of  the  claim  of  the  plain- 
tiff, i. 

VII. 

The  defendant  is  ready  to  file  and  offers  to  file 
herewith  its  l)ond  with  good  and  sufficient  surety, 
for  the  filing  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Washington, 
Northern  Division,  within  [9]  the  time  fixed  by  law, 
of  a  certified  copy  of  record  in  this  action  and  for 
the  payment  of  all  costs  that  maj^  be  awarded  in 
the  aforesaid  District  Court  of  the  United  States, 
for  the  Eastern  District  of  Washington,  Northern 
Division,  if  the  said  court  shall  hold  that  this  action 
was  wrongfully  or  improperly  removed  thereto. 

VIII. 

The  defendant  herein  has  given  the  plaintiff 
proper  and  reasonable  notice  of  this,  its  petition 
for  the  removal  of  this  action. 

Wherefore  Your  Petitioner  Prays  to  the  Court 

that  it  proceed  no  further  herein,  except  to  make 

an  order  of  removal  and  to  direct  a  transcript  of 

the  record  made  and  certified  as  provided  by  law. 

PAINE,  LOWE  &  COFFIN, 

Attorneys  for  Petitioner. 
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State  of  Washington, 
County  of  Spokane — ss. 

Alan  G.  Paine,  being  first  duly  sworn,  on  oath 
deposes  and  says :  That  he  is  a  member  of  the  firm 
of  Paine,  Lowe  and  Coffin,  attorneys  for  the  above- 
named  petitioner  and  defendant,  Hartford  Steam 
Boiler  Inspection  and  Insurance  Company  of  Hart- 
ford, Connecticut,  a  Corporation,  and  its  fully  au- 
thorized agent  in  this  behalf,  and  has  been  author- 
ized by  the  said  petitioner  and  defendant  to  execute 
and  present  the  foregoing  petition,  as  its  attorney 
in  fact  and  one  of  the  attorneys  for  the  defendant 
in  this  action.  That  he  has  personal  knowledge  of 
the  facts,  and  the  foregoing  petition  is  true  in  sub- 
stance and  fact,  and  he  makes  this  verification  on 
behalf  of  the  defendant  for  the  reason  that  there 
are  no  officers  of  the  petitioner  and  defendant  in 
Spokane  County  or  within  the  State  of  Washington. 
ALAN  G.  PAINE. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  May,  1947. 

M.  J.  SICKAFOOSE, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Spokane. 

Received  copy  of  above  this  1st  day  of  May,  1947. 

WITHERSPOON,  WITHERSPOON 
&  KELLEY, 

Attorney  for  

[Endorsed] :     Filed  May  2,  1947.  [10] 
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[Title  of  Superior  Court  and  Cause.] 

ORDER  OF  REMOVAL 

This  matter  coming  on  to  be  heard  upon  the  mo- 
tion and  verified  petition  of  defendant  The  Hart- 
ford Steam  Boiler  Inspection  and  Insurance  Com- 
pany, sued  herein  as  Hartford  Steam  Boiler  Inspec- 
tion and  Insurance  Company  of  Hartford,  Connect- 
icut, a  Corporation,  praying  that  this  cause  be  re- 
moved into  the  District  Court  of  the  United  States 
for  the  Eastein  District  of  Washington,  Northern 
Division,  upon  notice  to  the  attorney  of  record  for 
the  plaintiff;  and 

The  said  defendant  also  presenting  a  bond  in  the 
penal  sum  of  $500.00,  executed  by  The  Hartford 
Steam  Boiler  Inspection  and  Insurance  Company, 
sued  herein  as  Hartford  Steam  Boiler  Inspection 
and  Insurance  Company  of  Hartford,  Connecticut, 
a  Corporation,  a  principal,  and  The  Aetna  Casualty 
and  Surety  Company,  as  surety,  a  copy  of  which 
bond  has  heretofore  been  submitted  to  <3ounsel  for 
the  plaintiff;  and 

The  Court  having  examined  the  aforesaid  peti- 
tion and  being  satisfied  the  same  is  well  founded, 
and  having  examined  said  bond  and  being  satisfied 
the  same  is  in  conformity  with  the  law ;  and 

The  Court  having  jurisdiction  of  the  subject  mat- 
ter hereof  and  the  parties  hereto,  and  being  fully 
advised  in  the  premises; 

It  Is  Ordered,  That  this  Cause  be  and  it  is  hereby 
removed    from    this    Court   and    into   the    District 
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Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Washington,  Northern  Division,  said  de- 
fendant having  presented  and  filed  simultaneously 
herewith  the  aforesaid  bond  in  the  penal  siun  of 
$500.00,  which  bond  is  hereby  approved  as  to  form, 
amount,  principal  and  surety. 

Dated  this  2nd  day  of  May,  1947. 

RALPH  E.  FOLEY, 

Judge. 

Presented  by :  Alan  G.  Paine. 
[Endorsed] :     Filed  May  2,  1947.  [11] 
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BOND 

Know  All  Men  by  These  Present,  That  The  Hart- 
ford Steam  Boiler  Inspection  and  Insurance  Com- 
pany, a  Corporation,  sued  herein  as  Hartford  Steam 
Boiler  Inspection  and  Insurance  Company  of  Hart- 
ford, Connecticut,  a  Corporation,  its  successors  and 
assigns,  as  Principal,  and  The  Aetna  Casualty  and 
Surety  Company,  as  Surety,  are  held  and  firmly 
bound  nnto  the  Inland  Empire  Paper  Company,  a 
Corporation,  plaintiff  in  the  above-entitled  action, 
its  successors  and  and  assigns,  in  the  sum  of  Five 
Hundred  ($500.00)  Dollars  lawful  money  of  the 
United  States  of  America,  for  the  payment  of 
which  well  and  truly  to  be  made  we,  and  each  of 
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us,  bind  ourselves  and  each  of  our  successors  and 
assigns,  jointly  and  severally,  by  these  presents. 

The  conditions  of  this  obligation  are  such  that 
whereas,  the  defendant.  The  Hartford  Steam  Boiler 
Inspection  and  Insurance  Company,  sued  herein  as 
Hartford  Steam  Boiler  Inspection  and  Insurance 
Company  of  Hartford,  Connecticut,  a  Corporation, 
has  applied  ))y  petition  to  the  Superior  Court  of 
Spokane  County,  State  of  Washington,  for  the  re- 
moval of  a  certain  cause  therein  pending,  wherein 
Inland  Empire  Paper  Company,  a  Corporation, 
is  the  plaintiff,  and  the  Hartford  Steam  Boiler 
Inspection  and  Insurance  Company,  sued  herein  as 
Hartford  Steam  Boiler  Inspection  and  Insurance 
Company  of  Hartford,  Connecticut,  a  Corporation, 
is  the  defendant,  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Wasliington, 
Northern  Division,  for  further  proceeding,  on 
grounds  as  set  forth  in  the  said  petition,  and  has 
asked  that  all  further  proceedings  in  said  action  in 
the  Superior  Court  of  Spokane  County,  State  of 
Washington,  be  stayed. 

Now,  Therefore,  if  your  petitioner,  The  Hartford 
Steam  Boiler  Inspection  and  Insurance  Company, 
sued  herein  as  Hartford  Steam  Boiler  Inspection 
and  Insurance  Company  of  Hartford,  Connecticut, 
a  Corporation,  shall  enter  in  the  District  Court  of 
the  United  States,  Eastern  District  of  Washington, 
Northern  Division,  within  the  time  provided  by  law, 
a  certified  copy  of  the  record  in  the  above-entitled 
cause  and  shall  pay  all  costs  that  may  be  awarded 
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therein  by  tlie  District  Court  of  the  United  States 
for  the  Eastern  District  of  Washington,  Northern 
Division,  if  said  Court  shall  hold  said  suit  was 
wrongfully  and  improperly  removed  thereto,  then 
this  obligation  shall  be  void;  otherwise  it  shall  re- 
main in  full  force  and  effect.  [12] 

Executed  this  1st  day  of  May,  1947. 

THE  HARTFORD  STEAM  BOILER  INSPEC- 
TION AND  INSURANCE  COMPANY. 

[Seal]         By  PAINE,  LOWE  &  COFFIN, 
Its  Attorneys. 

THE  AETNA  CASUALTY  AND 
SURETY  COMPANY. 

By  H.  T.  ANTHONY, 
Its  V.  P. 

Attest : 

LeROY  B.  WAY, 

Resident  Asst.  Secretary. 

Received  copy  of  above  this  1st  day  of  May,  1947. 

WITHERSPOON,    WITHERSPOON 
AND  KELLEY, 
Attorney  for 

[Endorsed] :     Filed  May  2,  1947.  . 
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[Title  of  Superior  Court  and  Cause.] 

CERTIFICATE 

State  of  Washington, 
County  of  Spokane — ss. 

I,  Robt.  A.  Wilson,  County  Clerk  and  Clerk  of 
the  Superior  Court  of  the  State  of  Washington,  for 
the  County  of  Spokane,  do  hereby  certify  that  the 
above  and  foregoing  is  a  full,  true  and  correct  copy 
of  the  record  in  the  above-entitled  case  on  file  in 
this  office,  and  which  I  have  been  directed  to  pre- 
X^are  and  transmit  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Washing- 
ton, Northern  Division. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Superior  Court, 
this  2nd  day  of  May,  A.D.  1947,  at  Spokane,  Wash- 
ington. 

[Court  Seal]     ROBT.  A.  WILSON, 

Clerk. 

By  NELS  PAULSEN, 
Deputy. 

Filed  in  the  U.  S.  District  Court,  Eastern  Dist. 
of  Washington,  May  29,  1947. 

A.  A.  LaFRAMBOISE, 
Clerk.  [13] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division 

No.  657 

INLAND  EMPIRE  PAPER  COMPANY,  a  Cor- 
poration, 

Plaintiff, 

vs. 

HARTFORD  STEAM  BOILER  INSPECTION 
AND  INSURANCE  COMPANY  OF  HART- 
FORD, CONNECTICUT,  a  Corporation, 

Defendant. 

ANSWER 

Comes  now  The  Hartford  Steam  Boiler  Inspec- 
tion and  Insurance  Company,  the  defendant  in  the 
above-entitled  action  and  misnamed  "Hartford 
Steam  Boiler  Inspection  and  Insurance  Company 
of  Hartford,  Connecticut,"  by  its  attorneys,  and 
for  answer  to  plaintiff's  complaint  alleges  as  fol- 
lows : 

1.  Defendant  alleges  that  the  plaintiff,  Inland 
Empire  Paper  Company,  at  all  times  herein  men- 
tioned was  and  now  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Washington.  Defendant  admits  the  allegations 
contained  in  Paragraph  I  of  the  complaint  that  it 
was  at  all  times  mentioned  therein  and  now  is  a  cor- 
X:)oration  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Connecticut,  but  defend- 
ant denies  the  allegations  in  Paragraph  I  that  it  is 
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or  was  engaged,  in  the  State  of  Washington  or 
elsewhere,  in  writing  liability  insurance  or  other  in- 
surance of  a  general  nature,  including  machinery 
))reakage  insurance  as  such;  and  defendant  denies 
that  it  is  or  was  authorized  to  write  such  insur- 
ance; but,  instead  the  defendant  alleges  that  it 
writes  only  a  single  line  of  insurance  known  as 
Boiler  and  Machinery  insurance. 

2.  Defendant  admits  the  allegations  contained 
in  Paragraph  II,  except  that  the  defendant  denies 
that  plaintiif  sustained  any  loss  insured  against 
under  the  policy  which  defendant  issued  to  the 
plaintiff. 

3.  Defendant  admits  that  on  the  5th  day  of  May, 
1944,  at  Spokane,  Washington,  the  defendant, 
through  its  authorized  representative,  in  considera- 
tion of  $8,914.42,  which  the  plaintiff  then  paid, 
executed  to  it  a  [14]  policy  of  insurance  insuring  a 
Sumner  Steam  2-Cylinder  Engine  with  a  rating  cyl- 
inder size  of  12  inches,  designated  as  No.  4  on  said 
policy,  but  denies  that  it  issued  a  policy  of  insur- 
ance upon  certain  paper  making  machinery,  as 
alleged  in  said  Paragraph  III;  and  defendant  also 
denies  that  the  copy  of  the  policy  annexed  to  the 
complaint,  marked  "Exhibit  A"  is  a  complete  copy 
of  the  policy  which  the  defendant  issued  to  the 
plaintiff  on  May  5,  1944,  but  defendant  admits  that 
the  copy  of  the  policy  annexed  to  the  complaint  does 
contain  copies  of  all  of  the  Schedules  and  Endorse- 
ments applicable  to  this  case. 

4.  The  defendant  denies  the  allegations  con- 
tained in  Paragraph  IV;  but  instead  alleges  that 
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at  the  time  of  the  alleged  loss  it  had  in  force  at 
the  plaintiff's  plant,  Millwood,  Washington,  its  pol- 
icy numbered  97-743,  which  policy  defendant  issued 
to  plaintiff  on  or  about  May  5,  1944,  and  that  said 
policy  covered  certain  loss  from  an  "accident"  to 
a  designated  ''object"  described  in  Schedule  No.  6, 
which  "ol)ject"  is  defined  in  Paragraph  B(a)  of 
Schedule  No.  6  of  said  policy.  The  defendant  spe- 
cifically denies  that  there  was  an  "accident"  to  an 
insured  "object,  or  any  part  thereof,"  within  the 
terms  of  said  policy.  The  defendant  further  denies 
that  it  has  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  the  plaintiff  suffered 
the  damage,  or  any  damage,  as  set  forth  in  Para- 
graph IV  and  therefore,  defendant  puts  plaintiff  to 
its  proof.  The  defendant  alleges  that  if  said  plain- 
tiff sustained  any  damage,  as  claimed,  the  same  was 
not  the  result  of  an  accident  to  an  insured  object 
within  the  policy  terms. 

5.  The  defendant  admits  the  allegations  con- 
tained in  Paragraph  V;  and  further  avers  that  the 
report  of  inspection,  dated  December  16,  1945,  which 
defendant  sent  to  plaintiff  on  or  about  December 
18,  1945,  confirmed  the  fact  that,  in  accordance  with 
a  previous  recommendation  made  by  the  defendant, 
the  governor  of  said  Sumner  engine  had  recently 
been  equipped  so  that  the  mechanism  would  shut 
the  steam  supply  off  in  the  event  the  governor  belt 
should  break  or  run  off.  Defendant,  however,  de- 
nies any  inference  that  it  inspected  or  approved  any 
object  which  was  not  insured  under  the  defendant's 
policy. 
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().  The  defendant  admits  the  allegations  in  Para- 
graph VI  that  [15]  plaintiff  notified  defendant  im- 
mediately of  the  alleged  accident  and  forwarded 
written  notice  of  the  alleged  accident  to  defendant's 
Seattle  office;  and  admits  that  defendant's  repre- 
sentatives investigated  the  alleged  accident  on  July 
5,  1946;  and  defendant  denies  that  plaintiff  sus- 
tained any  loss  insured  against  under  defendant's 
policy.  The  defendant  admits  that  with  its  knowl- 
edge and  consent,  the  Union  Iron  Works,  of  Spo- 
kane, was  called  in  by  the  plaintiff,  but  alleges 
that  this  was  done  without  prejudice  to  defend- 
ant's rights.  The  defendant  avers  that  the  alleged 
appraisal  made  by  said  Union  Iron  Works  and  the 
subsequent  order  given  to  them  by  plaintiff  was 
made  without  prejudice  to  defendant's  rights.  De- 
fendant further  alleges  that  the  work,  which  plain- 
tiff avers  was  done  by  its  maintenance  crew,  was 
also  performed  without  prejudice  to  defendant's 
rights  or  defenses  in  this  matter. 

7.  The  defendant  denies  that  it  has  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  Paragraph 
VII  and,  therefore,  defendant  puts  plaintiff  to  its 
proof. 

8.  The  defendant  denies  the  inference  in  Para- 
graph VIII  that  plaintiff  sustained  a  direct  loss, 
or  any  kind  of  loss  whatever,  as  a  result  of  an  '' ac- 
cident," under  the  terms  of  the  policy,  on  July  3, 
1946,  or  on  any  other  date.  The  defendant  further 
denies  that  the  defendant  requested  plaintiff  to  sub- 
mit a  statement  of  its  alleged  loss.    Defendant  ad- 
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mits  that  plaintiff  submitted  a  statement  of  its  al- 
leged loss  in  words  and  figures  as  set  forth  in  said 
Paragraph  VIIT  of  the  complaint. 

9.  The  defendant  admits  the  allegations  in  Para- 
graph IX  that  it  did  not  and  has  not  ])aid  the  al- 
leged loss,  nor  any  part  thereof,  and  that  on  or 
about  October  18,  1946,  defendant  gave  written 
confirmation  of  its  denial  of  liability  imder  said 
policy.  The  defendant  assumes  that  the  last  sen- 
tence in  Paragraph  IX  has  a  typographical  mistake 
in  that  it  sets  forth  that  "defendant  was  dam- 
aged *  *  *"  when  it  intended  to  aver  that  "plain- 
tiff was  damaged  *  *  *"  If  defendant's  assumption 
is  correct  in  this  regard,  it  denies  that  plaintiff  was 
damaged  as  a  result  of  an  accident  as  defined  in  the 
policy  in  the  sum  of  $16,173.81,  or  in  any  sum. 

Wherefore,  this  defendant  demands  that  plain- 
tiff's complaint  be  dismissed,  together  with  its  costs 
and  disbursements  in  this  action. 

ALAN  G.  PAINE, 
PAINE,  LOWE  &  COFFIN, 
Attorneys  for  Defendant. 

Received  copy  of  above  this  29th  day  of  May,  1947. 

WITHERSPOON,  WITHERSPOON 
AND  KELLEY, 

Attorne}^   for  Plaintiff.  • 

[Endorsed] :     Filed  May  29,  1947.  [16] 
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[Title  of  District  Court  and  Cause.] 

REPLY 

Comes  DOW  the  plaintiff  and  for  its  reply  to  the 
answer  of  the  defendant  denies  each  and  every  af- 
firmative allegation,  matter  and  thing  in  said  an- 
swer contained. 

Wherefore,     plaintiff    i)rays    for    judgment    as 
prayed  in  its  comi)laint  herein. 
W.  V.  KELLEY, 

WITHERSPOON,  WITHERSPOON 
&  KELLEY, 

Attorneys  for  Plaintiff. 

State  of  Washington, 
County  of  Spokane — ss. 

Myron  Black,  being  first  duly  sworn,  on  oath  de- 
poses and  says : 

That  he  is  I\Iill  Manager  of  Inland  Empire  Paper 

Company,  the  plaintiff  in  the  above  cause  of  action; 

that  he  has   read  the  above  and  foregoing  reply, 

knows  its  contents  and  believes  the  same  to  be  true. 

MYRON  BLACK. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  June,  1947. 

W.  V.  KELLY, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Spokane. 

Due  Service  hereof  is  admitted  this  16th  day  of 
June,  1947. 

PAINE,  LOWE  &  COFFIN, 
Attorneys  for  Deft. 
[Endorsed] :     Filed  June  16,  1947.  [17] 
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Ill  llie  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  Northern 
Division 

Civil  No.  657 

INLAND  EMPIRE  PAPER  COMPANY, 

a  corporation, 

Plaintiff, 

vs. 

THE  HARTFORD  STEAM  BOILER  INSPEC- 
TION   AND    INSURANCE    COMPANY, 
a  corporation. 

Defendant. 

(Misnamed  in  the  complaint  as  Hartford  Steam 
Boilei"  Inspection  and  Insurance  Company  of 
Hartford,  Connecticutt,  a  corporation.) 

RECORD  OF  PROCEEDINGS  AT  THE  TRIAL 
Before :  Honorable  Sam  M.  Driver, 

United  States  District  Judge. 

Appearances:  William  V.  Kelley,  of  Witherspoon, 
Witherspoon  &  Kelley,  of  Spokane,  Washing- 
ton, for  the  plaintiff;  Alan  G.  Paine,  of  Paine, 
Lowe  &  Coffin,  of  Spokane,  Washington,  for 
the  defendant. 

At  Spokane,  Washington, 
October  7,  8,  9,  10,  1947. 
Be  it  remembered,  that  on  the  7th  day  of  Octo- 
ber, 1947,  the  above  entitled  cause  came  regularly 
on  for  trial  in  the  above  court  at  Spokane,  Wash- 
ington, before  the  Honorable  Sam  M.  Driver,  Judge 
of  said  Court,  sitting  without  a  jury;  the  plaintiff 
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appearing  by  William  V.  Kelley,  of  Witherspoon, 
Witherspoon  &  Kelley,  of  Spokane,  Washington; 
the  defendant  ai)pearing  by  Alan  G.  Paine,  of 
Paine,  Lowe  &  Coffin,  of  Spokane,  Washington; 
Whereupon,  the  following  proceedings  were  had 
and  done,  to  wit: 

Mr.  Paine:  If  your  Honor  please,  might  I  in- 
troduce Mr.  [21]  Franklin  W.  Stevenson,  a  mem- 
ber of  the  bar  of  Kentucky,  representing  the  Hart- 
ford Company,  and  ask  that  he  might  assist  me 
in  the  trial  only  of  this  particular  case? 

The  Court:  Yes,  he  may  do  so;  permission 
granted. 

(Mr.  Kelley  made  an  opening  statement  to 
the  Court  on  behalf  of  the  plaintiff.) 

(Whereupon,  the  Court  took  a  recess  for  the 
purpose  of  viewing  the  property  involved  in 
this  case.) 

Spokane,  Washington, 

Tuesday,  October  7,  1947, 

1:30  o'clock  P.M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

MYRON  W.  BLACK 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Kelley: 

Q.     Your  name  is  Myron  W.  Black? 
A.     That's  right. 
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(Testimony  of  Myron  W.  Black.) 

Q.  You're  the  mill  manager  of  the  Inland  Em- 
pire Paper  Company,  plaintiff  in  this  case? 

A.     That's  correct. 

Q.  How  long  have  you  been  with  the  paper 
company?  A.     About  25  years. 

Q.  What  is  your  present  position  with  the 
company?  A.     Well,  mill  manager. 

Q.     What  is  your  profession?  [22] 

A.  Well,  I'm  a  graduate  in  chemical  engineer- 
ing, if  that's  what  you  mean. 

Q.     Whereabouts  from? 

A.     University  of  Washington. 

Q.  By  the  way,  can  you  indicate  approximately 
how  long  you've  been  the  mill  manager  there? 

A.     Four  or  five  years. 

Q.  During  that  time  you've  had  supervision  of 
the  machinery  of  the  Inland  Empire  Paper  in  gen- 
eral, and  this  Sumner  steam  engine  number  4  in 
particular  ?  A.     Yes. 

Q.  You  might  briefly  indicate  to  the  Court  the 
location  of  the  paper  company  and  the  type  of  its 
manufacturing,  for  the  record. 

A.  Well,  it's  located.  Inland  Empire  Paper 
Company's  plant  is  located  at  Millwood,  Washing- 
ton, approximately  seven  miles  from  the  center  of 
the  city  of  Spokane,  where  we're  manufacturing 
newsprint,  sulphide  papers.  During  the  war,  that 
period,  we  manufactured  considerable  paper  from 
waste  paper,  but  at  present  we're  back  on  the  i 
other  grades.  ' 
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Q.  Directing  your  attention  to  this  number  4 
paper  machine,  what  was  the  type  of  paper  you 
were  manufacturing,  if  you  recall,  back  on  July 
3,  1946? 

A.     It  was  known  as  ground  wood  drawing.  [23] 

Mr.  Paine:     1  didn't  get  that. 

A.     Ground  wood  drawing  paper. 

(Whereupon,     a    photograph     was     marked 
plaintiff's  exhibit  No.  1  for  identification.) 

Q.  (By  Mr.  Kelloy)  :  Directing  your  attention 
to  plaintiff's  exhibit  1  for  identification,  what  is 
that  a  picture  of? 

A.     It's  a  picture  of  the  number  4  machine. 

Q.     The  number  4  paper  machine? 

A.     Yes. 

Q.  Does  that  picture  accurately  portray  the  sit- 
uation wdth  respect  to  the  number  4  paper  machine 
on  about  July  3,  1946? 

A.  There's  only  one  distinctive  difference;  we've 
added  a  new  hood. 

Q.  Does  that  have  anything  to  do  with  the  issues 
in  this  law^suit?  A.     No. 

Mr.  Kelley:  I  might  say,  if  your  Honor  pleases, 
Mr.  Libby  took  those  pictures  just  a  little  while 
ago.    I  haven't  been  able  to  get  him. 

Mr.  Paine:  I'll  take  a  look  at  it.  I  don't  think 
I  have  any  objection  to  it.    No  objection. 

Mr.  Kelley:  To  assist  counsel  I  might  say  that 
we  have  little  tabs,  if  they  are  desired,  to  indicate 
which  way  the  camera  was  facing.  I  apprehended 
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there  wouldn't  [24]  be  any  queston  about  it.   I  won- 
der if  for  the  convenience  of  the  Court  as  we  go 
through  these  exhibits  whether  w^e  might  have  the 
tabs  attached? 

Mr.  Paine:     It's  entirely  agreeable  to  me. 

The  Court :  All  right.  As  I  understand,  there  is 
no  objection  to  plaintiff's  exhibit  1.  It  may  be  ad- 
mitted in  evidence. 

(Whereupon,    plaintiff's    exhibit    No.    1    for 
identification  was  admitted  in  evidence.) 

Q.  (By  Mr.  Kelley)  :  Whereabouts  in  your 
plant  is  the  number  4  paper  machine  as  shown  on 
plaintiff's  Exhibit   1?    Where  is  that   located? 

A.  Well,  it's  the  most  westerly  of  the  three 
paper   machines. 

Q.     And  on  what  floor? 

A.     Well,  what  we  normally  term  the  main  floor. 

Q.  The  main  floor;  and  what  engine  runs  that 
number  4  paper  machine? 

A.  Currently  known  as  number  4  engine,  or  the 
Sumner  engine. 

Q.  Was  that  the  engine,  that  now  operates  it, 
was  that  the  same  engine  that  was  operating  it  on 
or  about  July  3,  1946?  A.     Yes. 

(Whereupon,     a    photograph     was    marked 
plaintiff's  exhibit  No.  2  for  identification.) 

Q.  Directing  your  attention  to  plaintiff's  ex- 
Jiibit  2  for  [25]  identification,  will  you  state  to  the 
Court  what  that  is? 

A.  Well,  that's  a  picture  of  number  4  engine,  or 
the  Sumner  engine ;  practically  call  it  a  front  view. 
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Mr.  Kelley:     Let  Mr.  Paine  see  it. 

Mr.  Paine:  Were  there  any  changes  on  this 
set-up  since  Jnly  3,  Mr.  Black? 

A.     No  changes  that  I'm  aware  of. 

The  Court:     That's  the  number  4  engine,  isn't  it? 

A.  Number  4  Sumner  steam  engine,  yes,  your 
Honor. 

Mr.  Paine:     No  objection. 

Q.  (By  Mr.  Kelley)  :  By  the  way,  where  is  that 
Sumner  steam  engine  as  shown  on  plaintiff's  Ex- 
hibit 2,  where  is  that  located  in  your  plant? 

A.  It's  located  in  the  basement,  underneath  the 
paper  machine. 

Q.  Underneath  the  number  4  paper  machine 
shown  in  plaintiff's  Exhibit  1?  A.     Eight. 

Q.  And  does  that  picture  accurately  portray  the 
situation  with  respect  to  that  Sumner  steam  en- 
gine, on  or  about  July  3,  1946? 

A.     I  believe  so. 

Mr.  Paine:  May  I  just  ask  one  question  right 
there?  Was  there  some  tightening  of  the  chain  to 
the  butterfly  valve?  [26] 

A.  You  mean  had  the  valve  been  tightened  up 
inside  ? 

Mr.  Paine:  No;  on  the  chain  that  shows  in  the 
picture ;  were  they  in  the  same  position  on  the  3rd  ? 

A.  There  is  no  material  change  between  that  pic- 
ture than  they  were  at  the  time  of  the  accident. 

Q.  (By  Mr.  Kelley)  :  How  is  this  Sumnei 
steam  engine  connected  to  the  paper  machine  shown 
in  plaintiff's  Exhibit  1? 
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A.  By  means  of  a  22-inch  rubber  belt  to  a  line 
shaft. 

Q.     Where  is  this  line  shaft  located? 

A,  Just  to  the  west  of  the  Sumner  engine,  and 
extending  approximately  140  feet  along  the  west 
wall  of  the  basement. 

Q.  What  did  that  line  shaft  consist  of  at  the 
time  of  the  accident,  July  3,  1946,  as  you  recall? 

A.  Well,  there  were  the  shafting  itself,  there 
were  eight  pulleys  mounted  on  the  line  shaft,  the 
bearings,  sole  plates,  piers,  and  couplings. 

Q.  Well,  how  far  away  from  the  Sumner  steam 
engine  was  this  line  shaft  in  the  basement,  how  far 
to  the  west? 

A.     Oh,  approximately^  20  feet  centers,  I  think. 

(Whereupon,  two  photographs  were  marked 
plaintiff's  exhibits  No.  3  and  4  for  identi- 
fication.) 

Mr.  Kelley:     I'll  renew  the  offer  of  Exhibit  2. 
Mr.  Paine:     No  objection. 
The  Court:     Admitted.  [27] 

(Whereupon,  plaintiff's  Exhibit  No.  2  for 
identification  was  admitted  in  evidence.) 

Q.  (By  Mr.  Kelley)  :  Directing  your  attention 
to  plaintiff's  exhibits  3  and  4  for  identification,  will 
you  state  to  the  Court  what  they  portray? 

A.  Well,  both  Exhibits  3  and  4  are  pictures  of 
the  line  shaft  in  the  basement  of  this  paper  ma- 
chine.   Exhibit  3  is  taken  from  just  north  of  the 
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engine  driven  pulley,  facing  south,  and  exliibit  4 
is  taken   just   south   of  the   engine   driven   pulley, 
facing  noi'th. 

Q.  In  other  words,  both  plaintiff's  exhibits  for 
identification  number  3  and  4  accurately  port 3 'ay  the 
main  line  shaft  which  was  between  the  Sumner 
steam  engine  and  the  number  4  i)aper  machine? 

A.     That's  correct. 

Q.  Exhibit  number  3  shows  the  southern  half 
of  the  line  shaft,  and  exhibit  number  4  shows  the 
northern  half  of  the  line  shaft? 

A.     I  think  so. 

Mr.  Paine :  These  were  re-assembled  or  re-built 
after  the  occurrence  on  July  3,  weren't  they? 

A.     That's  correct. 

Mr.  Paine:  Is  that  substantially  the  [28]  same 
as  they  were  before  the  occurrence? 

A.  There's  one  exception;  we  had  one  extra  pul- 
ley on  that  line  shaft  previously,  which  was  not 
replaced. 

Mr.  Paine :     One  pulley  which  was  not  replaced  ? 

A.     That's   right. 

Mr.  Paine:  And  where  was  it  located?  Where 
would  it  appear  on  either  of  these  exhibits? 

A.  Located  approximately — it  was  on  the  other 
side  of  this  column,  and  it  would  be  on  the  other 
side  of  this  pier,  so  it  must  be  about  in  there. 

Mr.  Kelley:     Will  you  indicate  to  the  Court? 

A.  I  believe  it  was  on  the  other  side  of  this 
column,  and  it  would  be,  I  believe,  over  to  the  side 
of  this  pulley.  It  was  either  on  this  side  or  the 
other  side  of  that  pulley. 
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Mr.  Paine:  The  other  side  of  the  pulley  is  the 
pulley  on  the  shaft  approximately  in  the  center  of 
the  photograph,  just  above  the  belt? 

A.     That's  correct. 

The  Court:  And  you're  referring  to  exhibit 
number  4,  there? 

Mr.  Paine:     Exhibit  number  4. 

A.     It  doesn't  appear  in  3. 

Mr.  Paine:  With  that  understanding  I  have  no 
objection. 

The  Court:  All  right,  identifications  3  and  4 
will  [29]  be  admitted. 

(Whereupon,    plaintiff's   exhibit    No.    3   for 
identification  was  admitted  in  evidence.) 

(Whereupon,    plaintiff's   exhibit    No.    4   for 
identification  was  admitted  in  evidence.) 

Q.  (By  Mr.  Kelley)  :  Now,  how  was  the  main 
line  shaft,  which  is  shown  in  plaintiff's  exhibits  3 
and  4,  how  was  that  connected  with  the  number  4 
paper  machine? 

A.  Connected  by  means  of  belts  to  pulleys  on 
the  main  operating  floor  above. 

Q.     Located  on  the  upper  floor? 

A.     The  upper  floor. 

Q.  The  same  floor  that  the  number  4  paper  ma- 
chine was  on?  A.     That's  right. 

Q.  Now,  the  pulleys  of  the  main  line  shaft  con- 
necting with  the  pulleys  upstairs,  those  pulleys  in 
the  basement  were  called  what? 

A.     Well,  those  were  driving  pulleys. 
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Q.     And  tlie  pulleys  upstairs  were  called  what? 

A.     Driven  pulleys,  sectional  driven  pulleys. 

Q.  Will  you  show  the  Court  by  means  of  ex- 
hibit 3  and  4  where  those  vertical  belts  are? 

A.  There's  one  shown  here,  there's  another  one 
there,  it's  in  the  dark,  there's  the  belt  on  that  sec- 
tion, one  there,  and  there's  one  there  that  you  can 
see.  [30] 

Q.  Now,  with  reference  to  that  number  4  paper 
making  machine  show^n  in  exhibit  number  1,  what 
do  you  call  that  i:)aper  machine  ?  What  is  it  <^alled  ? 

A.  Well,  it's  the  type  normally  known  as  the 
Fourdrinier  paper  machine. 

Q.  And  that  consisted  of  how  many  component 
parts  ? 

A.  Well,  there's  the  wire  section,  the  first  press, 
the  second  press,  the  third  press,  the  driers,  the 
calendars,  and  the  reels. 

Q.  I  wonder  if  you  would  take  the  time  on  ex- 
hibit 1,  directing  the  Court's  attention  to  those 
component  parts.  In  fact — do  you  have  a  pen  with 
you  ?  A.     Yes. 

Q.  Maybe  you  can  just  label  them  with  a  little 
number,  1,  2,  3,  and  so  forth. 

A.     This  down  here  would  be  the  wire  section. 

Q.     Just  put  1,  for  wires. 

A.  All  right.  This  is  the  first  press  section  in 
here,  that  would  be  2,  second  press  would  be  3,  the 
third  press  would  be  4,  and  this  is  the  driers,  would 
be  5,  and  the  calender  stack  and  reels  do  not  show. 

The  Court:     That's  on  number  1. 
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Q.  In  other  words,  if  I  follow  you  correctly, 
plaintiff's  exhibit  number  1  shows  all  the  compo- 
nent parts  except  the  reels  and  the  calendar  stack? 

A.     That's  right. 

(Whereupon,     a    photograph    was    marked 
plaintiff's  Exhibit  No.  5  for  identification.) 

Q.  (By  Mr.  Kelley)  :  Directing  your  attention 
to  plaintiff's  exhibit  5  for  identification,  will  you 
state  to  the  Court  what  that  is"? 

A.  Well,  this  is  a  picture  taken  from  the — look- 
ing towards  the  northwest,  showing  the  press  rolls 
of  the  first  press  and  the  end  of  the  couch  roll.  It's 
a,  paper  making  term. 

Mr.  Kelley:  I'll  offer  plaintiff's  exhibit  5  for 
identification. 

Mr.  Paine :     No  objection. 

The  Court:     Admitted. 

(Whereupon,   Plaintiff's  Exhibit  No.   5   for 
identification  was  admitted  in  evidence.) 

(Whereupon,    a    photograph     was    marked 
plaintiff's  Exhibit  No.  6  for  identification.) 

Q.  (By  Mr.  Kelley)  :  Directing  your  attention 
to  plaintiff's  Exhibit  No.  6  for  identification,  will 
you  please  state  to  the  Court  what  that  portrays? 

A.  Well,  this  is  a  picture  of  the  couch  roll,  show- 
ing the  bottom  of  the  rider  roll  at  the  end  of  the 
wire  section. 

Mr.  Kelley:  I'll  offer  plaintiff's  6  for  identi- 
fication. [32] 
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Mr.  Paine:     This  is  up  on  the  paper  machine? 

A.     Yes. 

Mr.  Paine :     No  objection. 

The  Court :  Is  this  number  5  still  a  part  of  the 
nimiber  4  paper  machine?  A.     Yes. 

The  Court:  All  of  tliose  show  parts  of  the 
machine. 

Q.  (By  Mr.  Kelley) :  I  wonder  if  you  would 
take  plaintiff's  Exhibit  number  1,  which  shows 
the  general  view  of  the  number  4  paper  making 
machine,  and  take  plaintiff's  Exhibits  number  5 
and  6,  and  indicate  to  the  Court  where  the  close-ups 
of  5  and  6  are  shown  on  plaintiff's  Exhibit  1  % 

A.  This  picture  is  taken  from  a  spot  right  about 
here,  and  this  section  right  here  is  this  section  here. 

Mr.  Paine:  Now,  you've  got  your  numbers. 
Could  you  just  identify  them  so  that  the  record  will 
show  ? 

A.  Number  2  would  correspond  to  what  is  the 
press  rolls  in  Exhibit  5,  and  Exhibit  6  would  corre- 
spond to  number  1  in  Exhibit  1. 

The  Court:     I  see. 

Q.  (By  Mr.  Kelley)  :  Now,  the  number  4  paper 
machine  located  on  the  main  floor,  what  general 
direction  does  that  run? 

A.     Well,  the  paper  moves  from  north  to  south. 

Q.  And  the  machine  itself  is  located  in  a  gen- 
erally northerly  and  southerly  direction  ? 

A.     That's  right. 
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Q.  Is  that  located  directly  over  the  main  line 
shaft  in  the  basement  as  shown  by  exhibits  3  and  4? 

A.  The  line  shaft  is  directly  against  the  wall. 
The  machine  is  somewhat  away  from  it. 

Q.  I  see  but  in  general  they  approximate  each 
other  in  their  general  direction?  A.     Yes. 

(Whereupon,    a    photograph    was    marked 
Plaintiff's  Exhibit  No.  7  for  identification.) 

Q.  Directing  your  attention  to  plaintiff's  Exhibit 
number  7  for  identification,  will  you  state  what  that 
is,  for  the  record*? 

A.  Well,  the  principal  item  in  this  photograph 
is  the  wire  driven  pulley. 

Q.     On  plaintiff's  exhibit  number  7? 

A.     On  plaintiff's — yes,  on  exhibit  7. 

Mr.  Kelley:     I'll  offer  that. 

The  Court:     6  hasn't  been  offered  yet,  has  it? 

Mr.  Kelley:     I'll  re-offer  6. 

Mr.  Paine :     No  objection. 

The  Court :     Number  6  will  be  admitted  then.  [34] 

(Whereupon,   Plaintiff's  Exhibit  No.   6  for 
identification  was  admitted  in  evidence.) 

The  Court :  Did  you  offer  number  7,  Mr.  Kelley  ? 

Mr.  Kelley:  Yes.  ^ 

Mr.  Paine:  No  objection. 

The  Court:  Number  7  will  be  admitted. 

(Whereupon,  Plaintiff's  Exhibit  No.   7  for 
identification  was  admitted  in  evidence.) 
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Q.  (By  Mr.  Kelley)  :  Numl)er  7,  by  the  way, 
can  you  indic^ate  to  the  Court  whether  that  shows 
any  pulley  leading  down  through  the  floor  to  the 
main  shaft'? 

A.     You  mean  a  belt  leading  through  the  floor? 

Q.     Yes. 

A.  I  can't  see  any  indication  of  it,  though  it's 
there. 

Q.  I  see;  is  that  the  driven  pulley  for  the  first 
wire  section?  A.     Yes. 

The  Court:  It  would  be  down  below  and  off  the 
picture  ? 

A.  You  can  see  a  polish  from  here,  where  it  has 
been  running,  but  you  can't  see  the  belt. 

(Whereupon,     a    photograph    was     marked 
Plaintiff's  Exhibit  No.  8  for  identification.) 

Q.  Directing  your  attention  to  plaintiff's  exhibit 
8  for  identification,  will  you  please  state  what  that 
is?  [35] 

A.  Well,  this  is  a  side  view  showing  a  portion 
of  the  Sumner  engine,  showing  the  Pickering  gov- 
ernor, the  main  inlet  steam  line,  the 

Q.  Well,  if  you'll  just  identify  the  picture,  and 
then  give  Mr.  Paine  an  opportunity  —  I  '11  offer 
plaintiff's  exhibit  8  for  identification. 

Mr.  Paine:  Mr.  Black,  is  this  tightener  here, 
and  this  tightener  pulley  on  this  belt,  that's  been 
added  since  1946,  hasn  't  it,  since  July  ? 

A  Not  to  my  knowledge  it  hasn't  ])een  added. 
I  don't  believe  there's  been  any  additions  on  to  that 
thing  since  that  time. 
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Q.  (By  Mr.  Kelley)  :  By  the  way,  for  the  rec- 
ord, I  think  I  have  covered  this,  but  do  exhibits  1  to 
7,  inclusive,  and  plaintiff's  exhibit  8  for  identifica- 
tion, accurately  portray  the  situation  as  it  existed 
in  the  paper  mill  on  or  about  July  3,  1946,  the  date 
of  the  accident,  all  those  pictures'? 

A.  I  would  say  they  portray  as  closely  as — with- 
out material  change. 

Mr.  Paine:  But  in  regard  to  this  arm  and  tight- 
ening pulley — would  you  call  that  a  tightening 
pulley?  A.     It's  a  rider  pulley. 

Mr.  Paine :  Rider  pulley,  shown  on  the  left  hand 
side  of  exhibit  number  8,  to  the  best  of  your  recol- 
lection [36]  you  think  that  was  on  there  at  the  time 
of  this  occurrence,  and  hasn  't  been  added  on  since  ? 

A.    Yes. 

Mr.  Paine:  But  you're  not  defniitely  positive  as 
to  that?  A.     No. 

Mr.  Kelley:  I'll  re-offer  plaintiff's  exhibit  8  for 
identification. 

Mr.  Paine :     No  objection. 

The  Court:     Admitted. 

(Whereupon,   plaintiff's   Exhibit   No.   8   for 
identification  was  admitted  in  evidence.) 

Q.  (By  Mr.  Kelley)  :  By  the  way,  you  stated  a 
moment  ago  something  in  response  to  counsel 's  ques- 
tioning relative  to  the  Pickering  governor.  Can  you 
show  the  Court  on  Exhibit  8,  could  you  outline  for 
the  Court  the  Pickering  governor  in  ink,  or — you 
don't  have  a  white  pencil? 
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The  Clerk:     No;  I've  got  red  and  blue. 

Mr.  Paine:  There's  going  to  be  a  great  deal  of 
discussion,  if  your  Honor  please,  about  the  Picker- 
ing governor,  and  I  think  it  would  be  preferable  if 
the  photograph  isn't  marked  in  ink. 

The  Court:  Well,  I  think  you  can  point  it  out. 
I  think  I  know  what  it  is. 

Witness:  Extending  from  here  through  the 
frames  there  [37]  down  around  that  way,  would 
include  the  entire  Pickering  governor  as  shown  in 
that  picture. 

Mr.  Paine:  Just  for  the  record,  this  object  in 
the  right  upper  center  of  the  picture,  consisting  of 
whei'e  the  balls  appear  and  the  mechanism  below  it. 

Q.  (By  Mr.  Kelley)  :  Where  is  the  belt  of  the 
Pickering  governor?  Can  you  show  the  Court  on 
Exhibit  8? 

A.  This  is  the  belt  that  has  been  under  discus- 
sion, here  and  here. 

Q.  That  l)elt  of  the  Pickering  governor  of  course 
is  a  separate,  a  different  belt  than  runs  the  main 
Sumner  steam  engine?  A.     That's  correct. 

Q.  By  the  way,  what  is  a  Pickering  governor? 
Just  describe  it,  if  you  can,  briefly,  as  shown  in 
plaintiff's  Exhibit  8. 

A.  Well,  it's  a  device  intended  to  maintain  a  con- 
stant speed  on  a  steam  engine  by  means  of  throttling 
the  incoming  steam. 

Q.  By  the  way,  what  was  the  paper  speed  of  the 
number  4  paper  machine  at  the  date  of  the  accident  ? 

A.     346  lineal  feet  a  minute. 
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Q.     What  does  that  mean? 

A.  Well,  the  paper  passing  through  the  machine 
was  traveling  at  that  speed.  [38] 

Q.  You  mean  the  number  4  machine,  passing 
through  the  number  4  machine  ? 

A.     That's  correct. 

Q.  Well,  how  does  that  correspond  to  the  engine 
speed  of  the  Sumner  steam  engine  located  in  the 
basement,  which  was  driving  the  number  4  paper 
machine  ? 

A.  Well,  the  ratio  is  approximately  2.52;  that 
is,  the  speed  of  the  engine  in  revolutions  per  minute 
times  2.52  gives  you  the  paper  speed  in  lineal  feet 
per  minute. 

Q.  In  other  words,  there  is  a  difference  between 
paper  speed  and  the  speed  of  the  engine  1 

A.     That's  correct. 

Q.  And  there  is  a  constant,  fixed  relationship 
between  paper  speed  and  the  speed  of  the  engine? 

A.     Yes,  within  a  very  slight  difference. 

Q.  And  in  order  to  ascertain  the  paper  speed  of 
the  number  4  machine  you  multiply  the  speed  of 
the  engine  in  revolutions  per  minute  by  2.52  ? 

A.    Yes. 

Q.  Well,  briefly,  what  is  the  function  of  this 
Pickering  governor?  • 

A.  To  maintain  a  constant,  set  speed  of  the 
engine. 

Q.  Was  there  any  other  control  device  of  the 
Sumner  steam  engine  at  the  date  of  the  accident  ? 

A.     There  was  an  overspeed  stop.  [39] 
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Q.     What  do  you  call  that? 

A.  Well,  there's  a  ball  mounted  on  the  flywheel 
of  the  pulley — excuse  me,  a  ball  mounted  on  the  rim 
of  the  pulley,  held  off  by  means  of  a  spring.  When 
the  centrifugal  force  of  that  pulley  is  such  a  force 
that  ball  towards  the  rim  and  overcome  the  action 
of  the  coil  spring,  it  pushes  a  rod  out  beyond  the 
rim  of  the  pulley  and  contacts  a  trigger,  which  in 
turn  is  connected  to  a  butterfly  valve  on  the  incom- 
ing steam  line 

Q.     On  the  main  steam  line? 

A.  On  the  main  steam  line,  which  closes  by 
gravity  when  the  trigger  is  released  on  the  flywheel. 

Q.  How  far  is  that  stationary  trigger  to  the  face 
of  the  engine  drive  pulley? 

A.  I  think  within  a  half  to  three-quarters  of  an 
inch. 

Q.     What  is  the  butterfly  valve  ? 

A.  Well,  the  butterfly  valve  is  a  body  wdth  a 
valve,  a  stop,  mounted  center,  with  a  pivot,  mounted 
on  a  pivot,  so  that  the  pressure  on  it  does  not  retard 
its  opening  or  closing. 

Q.  Well,  what  is  it  used  for  with  respect  to  the 
steam  line?  A.     As  an  emergency  stoj). 

Q.     Emergency  closing  of  the  steam  line? 

A.     That's  right. 

Q.  Well,  directing  your  attention  to — w^ould  it 
show  on  plaintiff's  Exhibit  8 ?  [40]  A.     Yes. 

Q.  I  wonder  if  you  could  show  the  Court  on 
that  exhibit  the  butterfly  valve? 
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A.  The  butterfly  valve,  this  is  the  pivot  of  it,  a 
flange  on  that  side,  a  flange  on  this  side;  it's  right 
behind  here. 

Q.     You  were  in  the  mill  on  July  3,  1946  ? 

A.     That's  right. 

Q.  You  arrived  on  the  premises  shortly  after  the 
accident  ? 

A.  I  was  on  the  premises,  but  not  near  the 
machine. 

Q.  I  see.  You  made  an  investigation,  however, 
of  the  Sumner  steam  engine  and  the  main  line  shaft 
and  the  number  4  paper  machine? 

A.     That's  right. 

Q.  Did  the  Pickering  governor  function  on  the 
day  of  the  accident  ? 

Mr.  Paine:  I  object  to  that  as  a  conclusion.  I 
think  Mr.  Black  ought  to  state  when  he  was  there 
and  what  he  observed.  He  said  he  wasn't  there  at 
the  time  of  the  accident.  I'd  like  to  have  him  place 
it  as  to  when  he  was  there,  and  what  he  first 
observed. 

The  Court :  I'll  sustain  the  objection  on  the  form 
of  the  question. 

Q.  (By  Mr.  Kelley) :  Did  you  observe  any  part 
of  the  Pickering  governor  when  you  arrived  at  the 
scene  shortly  after  the  [41]  accident  ?  • 

A.  No,  I  can't  say  that  I  observed  the  Pickering 
governor  in  detail. 

Q.  Well,  I  don't  mean  in  detail,  but  did  you 
observe  the  belt  of  the  Pickering  governor?  Did 
you  see  the  belt  of  the  Pickering  governor  ? 
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A.  I  saw  a  broken  belt;  the  Pickering  governor 
belt  was  ])roken. 

Q,     And  where  was  it  lying? 

A.  Wliere  it  would  normally  drop  after  it  was 
separated. 

Q.     And  where  was  that? 

A.  Across  the  frame  underneath  the  governor. 
One  end  was  across  the  frame  of  the  engine. 

Q.  Will  you  show  on  Exhibit  8  the  belt  of  the 
Pickering  governor,  once  more  to  the  Court? 

A.     This  was  the  belt. 

The  Court:  That's  the  prominent  belt  in  the  left 
foreground  ?  A.     Yes. 

Q.     In  exhibit  8?  A.     In  Exhibit  8. 

Q.  That  is  not  the  same  belt,  for  example,  as 
shown  in  Exhibit  4,  driving  from  the  Sumner  steam 
engine  to  the  main  line  shaft  ?  A.     No.  [42] 

Q.  Do  you  have  that  belt  of  the  Pickering 
governor  ? 

A.  No.  We  may  have  the  belt,  but  there  are  no 
identifying  marks  on  it. 

Q.     Well,  who  has  it  ?    Do  you  know  who  has  it  ? 

A.  Well,  the  break  was  trimmed  off  as  evidence 
shortly  after  the  accident,  and  I  do  not  have  the  belt 
nor  the  break  that  was  trimmed. 

Q.  By  the  way,  how  soon  did  you  come  on  the 
scene  of  the  accident  ? 

A.     Oh,  10  or  15  minutes. 

(Whereupon,     a    photograph    was    marked 
plaintiff's  Exhibit  No.  9  for  identification.) 
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Q.  You  mentioned  that  the  butterfly  valve  was 
used  for  emergency  closing  of  the  steam  line.  Direct- 
ing your  attention  to  plaintiff's  Exhibit  9  for  iden- 
tification, will  you  state  to  the  Court  what  that  is? 

A.  Well,  that's  the  hand  pull  on  the  main  floor 
connecting  to  the  safety  pin  on  the  butterfly  valve. 

Mr.  Kelley:  I'll  offer  plaintiff's  Exhibit  9  for 
identification. 

Mr.  Paine:     No  objection. 

The  Court:     Admitted. 

(Whereupon,   plaintiff's   Exhibit   No.   9   for 
identification  was  admitted  in  evidence.) 

Q.  (By  Mr.  Kelley)  :  How  is  that  connected 
with  the  butterfly  [43]  valve  you  were  discussing  a 
moment  ago? 

A.  By  means  of  a  chain  through  a  pipe  and  to 
a  link  on  the  arm  of  the  butterfly  valve. 

Q.  Does  this  chain  go  through  the  floor  above 
the  Sumner  steam  engine?  A.     Yes. 

The  Court:  You  stop  the  engine  by  pulling  up 
on  the  handle  of  that  rod,  is  that  correct  ? 

A.     Yes,  sir. 

(Whereupon,    a    photograph    was    marked 
plaintiff's  Exhibit  No.   10   for  identification.) 

Q.  (By  Mr.  Kelley)  :  Directing  your  attention 
to  plaintiif 's  Exhibit  10  for  identification,  what  does 
that  exhibit  for  identification  portray?  Does  that 
show  the  chain  going  through  the  floor? 
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A.  That  shows  the  safety  chain  here,  that  was 
under  discussion  on  the  previous  exhibit,  Exhibit  9, 
where  it  extends  from  the  floor  level  down  to  the 
governor. 

Mr.  Kelley:  I'll  offer  Exhibit  10  for  identi- 
fication. 

Mr.  Paine:  Taken  from  the  basement,  looking 
up  to  the  floor  where  exhibit  No.  9  shows  the  handle 
going'  down  through  a  pipe?  A.     That's  right. 

Mr.  Paine:  And  then  this  would  be  looking  from 
the  floor  up  to  the  same  place?  [44] 

A.     That's  right. 

Mr.  Paine:     No  objection. 

The  Court :     Number  10  will  be  admitted. 

(Whereupon,  Plaintiff's  Exhibit  No.  10  for 
identification  was  admitted  in  evidence.) 

(Whereupon,    a    photograph     was    marked 
plaintiff's  Exhibit  No.  11  for  identification.) 

Q.  (By  Mr.  Kelley)  :  Directing  your  attention 
to  plaintiff's  Exhibit  No.  11  for  identification,  will 
you  state  to  the  Court  what  that  is? 

A.  This  is  a  close-uj)  view  of  the  overspeed  stop, 
showing  the  ball  and  the  trigger. 

Q.  Is  that  a  picture  of  what  you  termed  a  mo- 
ment ago  the  Brownell  overspeed  stop? 

A.     Yes. 

Q.  And  will  you  state  once  more  how  that 
Brownell  overspeed  stop  functioned? 

A.     The  centrifugal  force 
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Mr.  Kelley:  First  I'll  offer  Exhibit  11  for  iden- 
tification. 

Mr.  Paine:     No  objection. 

The  Court:     Admitted. 

(Whereupon,  Plaintiff's  Exhibit  No.  11  for 
identification  was  admitted  in  evidence.)   [45] 

Q.  (By  Mr.  Kelley)  :  Using  11  for  illustrative 
purposes,  will  you  indicate  to  the  Court  how  the 
Brownell  overspeed  stop  was  supposed  to  function  ? 

A.  Well,  the  speed  of  the  flywheel  being  suf- 
ficient, the  centrifugal  force  will  push  this  ball  out 
on  a  pin  and  overcome  that  spring.  This  rod  here 
extends  out  far  enough  to  catch  that  trigger,  trips 
the  mechanism,  and  releases  this  chain  which  ex- 
tends up  to  the  butterfly  valve,  and  it  closes  by 
gravity. 

Q.  By  the  way,  had  the  defendant  Hartford  In- 
surance Company  ever  tested  this  Brownell  over- 
speed  stop  before  the  accident? 

A.  My  understanding,  it  has  been  tested  a  good 
many  times  by  them. 

Q.  Well,  approximately  when  was  the  last,  if  you 
recall  of  your  personal  knowledge? 

A.  This  I  was  told  by  the  representative,  it  was 
tested  in  December.  • 

Mr.  Paine :     Somebody  told  you  ? 

A.  I  was  told  by  their  representatives,  that  it 
was  tested  in  December. 

Q.     December  of  what  year  ?  A.     1945. 
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Q.     Less  than  six  months  before  the  acrident? 

A.     Yes.  [4()] 

Q.     How  did  the  representative  test  it? 

A.     By  si)eeding  the  engine  to  tlie  place  where  the 
overspeed  stop  released  the  trigger. 

Q.     Who  was  the  representative  % 

A.     Mr.  dinger. 

Q.     H.L.  dinger ?  A.     That's  right. 

Q.     Now,  what  are  the  ways  that  you  effect  an 
emergency  closing  the  butterfly  valve? 

A.     Well,  it's  either  closed  by  hand,  or  this  chain 
from  the  upper  floor  or  by  the  overspeed  stop. 

Q.     Or  the  trigger  trip  on  the  Brownell  overspeed 
stop  %  A.     Yes. 

Q.     As  shown  on  Exhibit  11  ? 

A.     Or  it  can  be  closed  anyplace  by  pulling  the 
pin  link  in  the  chain. 

Q.     Where  are  the  hand  trips  located? 

A.     Well,  the  one  hand  trip  essentially  is  located 
on  the  operating  floor  above  the  engine. 

Q.     Alongside  the  driers  on  the  north  end  of  the 
floor,  above  the  engine ?  A.     That's  right. 

Q.     Once  more  will  you  indicate,  I  think  it's  on 
plaintiff's  Exliibit  9,  to  the  Court  that  handle. 

A.     Well,  that's  the  handle.  [47] 

The  Court :     Yes,  I  remember  it. 

Q.     That  day  what  was  your  paper  speed  on  the 
number  4  machine?  A.     346  feet  per  minute. 

Q.     What  grade  of  paper  have  you  manufactured 
at  the  highest  speed  on  the  number  4  machine? 
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A.  Normally  we  manufacture  newsprint  at  the 
highest  speed  on  that  machine. 

Q.     And  what  is  that  speed,  about? 

A.     I  believe  the  highest  speed  is  about  690. 

Q.     That's  the  paper  speed? 

A.     That's  the  paper  speed. 

Q.  And  that  is  equivalent  to  how  many  R.P.M.  's 
of  the  Sumner  steam  engine"? 

A.     Approximately  270. 

Q.  When  was  the  last  time  that  that  paper 
machine,  that  number  4  machine,  was  operated  at 
that  speed  I  A.     I  believe  around  1941. 

Q.  Now,  after  the  accident,  where  was  this  22- 
inch  engine  belt  as  shown  in  plaintiff's  Exhibit  4? 

A.  That  engine  belt — well,  let's  see;  the  shafting 
pulled  north-eastward. 

Q.     I  think  3  would  show  it  better. 

A.     Well,  this  is  the  direction. 

Q.     Show  it  to  the  Court  so  he  understands  it. 

A.  This  is  the  direction,  and  this  shafting,  this 
pulley  was  twisted  and  bent,  but  this  hub  of  the 
pulley  landed  somewhere  in  this  spot  here,  and  the 
belt  with  it. 

Q.  You're  indicating  a  box-like  structure  in  the 
right-hand  corner  of  Exhibit  4,  as  where  the  drive 
pulley  of  the  Sumner  steam  engine  landed? 

A.  The  driven  pulley.  Normally  the  belt  would 
be  lying  in  an  east-west  direction,  and  after  the 
accident  it  was  lying  something  like  that. 


Hartford  Steam  Boiler  Etc.  Co.  75 

(Testimony  of  Myron  W.  Black.) 

Q.  Well,  by  "that"  what  direction  do  you  mean, 
for  the  record  ? 

A.     Northwesterly;    southeasterly -northwesterly. 

Q.  In  other  words,  was  the  line  shaft  going- 
through  the  engine  belt"?  A.     Yes. 

Q.  And  if  1  follow^  your  testimony  correctly, 
parts  of  the  main  line  shaft,  that  is,  the  hub  of  the 
main  line  shaft  engine  driven  pulley  was  resting 
some  10  feet  northeast  of  its  original  position  ? 

A.     That's  correct. 

Q.  As  shown  on  Exhibit  4;  and  the  engine  belt 
was  thrown  diagonally  across  the  room,  is  that  it? 

A.     Yes,  in  that  direction. 

Q.  Was  there  any  noticeable  increase  of  speed 
in  the  engine  that  accompanied  the  break-up  of 
this  machinery  f  [49] 

Mr.  Paine:     I  object  to  that 

The  Court:  I'll  sustain  the  objection.  I  under- 
stood the  witness  wasn't  present  when  the  break 
occurred. 

Mr.  Paine :  10  minutes  after  the  occurrence  was 
over. 

Mr.  KeUey :  Then  at  this  juncture  I  wonder  if  I 
could  interrupt  this  witness  on  direct  and  caU  some 
other  short  witnesses  on  that  specific  point? 

The  Court:  I  have  no  objection  if  Mr.  Paine 
hasn't. 

Mr.  Paine:     No,  I  haven't. 

(Whereupon,  the  witness  Myi^on  W.  Black 
was  temporarily  excused  from  the  witness 
stand.) 
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called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Kelley: 

Q.     Your  name  is  Ralph  O.  Janosky? 

A.     Janosky. 

Q.  And  you  were  the  back  tender  on  the  num- 
ber 4  machine  at  the  time  of  this  accident  on  July  3, 
1946?  A.     Yes,  sir. 

Q.  By  the  way,  how  long  have  you  been  employed 
by  the  Inland  Empire  Paper  Company'? 

A.     Four  years. 

Q.  And  what  end  of  the  number  4  paper  machine 
were  you  working  on*?  [50] 

A.     I  work  on  the  dry  end. 

Q.     What  is  the  dry  end,  north  or  south? 

A.     The  dry  end  is  the  south  end. 

Q.     The  dry  end  is  south  ?  A.     Yes,  sir. 

Q.  And  do  you  recall  the  accident  on  July  3, 
1946?  A.     Yes,  sir. 

Q.  And  where  were  you  at  the  time  just  prior  to 
the  break-up? 

A.  I  was  standing  at  the  dry  end,  just  inside  the 
door,  a  short  distance  from  the  calendar  stack, 
alongside  of  the  winder,  you  might  say. 

Q.  Will  you  take  plaintiff's  Exhibit  1  there,  and 
indicate  to  the  Court  just  about  where  you  weT*e? 

A.  Well,  at  the  time  of  the  accident  I  was  stand- 
ing just  inside  this  door,  right  in  here.  This  would 
be  just  past  the  end  of  the  driers  and  the  calender 
stack,  just  beyond  that,  alongside  the  winder,  just 
inside  this  door. 
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Mr.  Paine:  On  the  extreme  left  center  of  tlie 
picture  %  A.     Yes. 

Q.     About  how  far  from  tlie  paper  machine? 

A.     I  would  say  approximately  25  or  30  feet. 

Q.  And  how  did  you  first  notice  anything  was 
wrong  '.^ 

A.  The  first  I  noticed  was  wrong  was  the  paper 
snapped  oif  [51]  between  the  driers  and  the  calender 
stack. 

Q.     Well,  is  there  anything  unusual  in  that? 

A.  Well,  there's — yes;  as  a  r\\\Q  it  doesn't  do 
that  unless  there  is  something  the  matter. 

Q.  Well,  just  tell  the  Court  in  your  own  words 
what  you  started  to  do  and  where  you  were  when 
you  noticed  the  machine  was  running  away.  Just 
tell  it  in  your  own  w^ords. 

Mr.  Paine:     Object  to  that  question,  your  Honor. 

The  Court:  Well,  it  assumes  the  machine  was 
running  away,  but  the  Court  will  consider  that  part 
of  the  question  not  evidence.    Go  ahead. 

A.  At  that  particular  time  I  was  standing,  as  I 
said,  just  inside  the  door  talking  to  Mr.  Janeeek, 
and  the  paper  snapped  between  the  calender  stack 
and  the  driers,  the  sheet  broke  and  was  running  on 
the  floor  between  the  driers  and  the  calender  stack; 
I  was  talking  to  Mr.  Janeeek,  and  I  started  to  go 
over  to  put  the  sheet  back  through  the  calender 
stack,  get  it  back  on  the  reel,  and  just  as  I  left  to 
do  that  I  noticed  the  machine  was  running  faster 
than  it  had  been,  than  the  speed  we  were  making 
paper,  and  as  I  noticed  that,  as  soon  as  I  noticed 
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it  was  running  at  a  higher  rate  of  speed  than  we 
had  been  making  paper,  I  realized  the  machine  was 
running  off,  and  I  left  there  and  run  to  the  wet  end 
of  [52]  the  driers,  it  would  be  to  the  north  end  of 
the  driers,  to  pull  the  safety  pin  to  stop  the  engine. 

Q.  What  sound  did  you  hear  as  you  were  run- 
ning to  pull  the  pin? 

A.  Well,  I  could  tell  by  the  sound  of  the  machine, 
the  regular  run  of  the  machine,  the  speed  it  has; 
it  was  picking  up  speed,  you  could  tell  that  by  the 
sound  of  it;  it  was  gathering  speed. 

Q.     Well,  did  you  pull  the  safety  pin  ? 

A.  I  arrived  at  the  safety  pin  at  the  same  tune 
as  Mr.  George  Leitner.  Mr.  George  Leitner  came 
from  the  wet  end;  he  with  some  other  fellows, 
machine  tenders,  were  working  at  the  wet  end,  and 
they  were  down  there,  and  George  came  from  the 
wet  end,  and  we  both  arrived  at  the  safety  pin  about 
the  same  time;  we  both  took  hold  of  it  and  pulled 
it  about  the  same  time. 

Q.  What  would  you  say  about  the  speed  of  the 
machine  with  reference  to  its  paper-making  speed, 
at  that  time  %  Was  the  speed  that  it  was  going  faster 
or  slower  than  what  it  made  paper  at  ? 

A.  It  was  much  faster  than  we  were  making 
paper  that  day. 

Q.  What,  if  anything,  did  you  observe  as  to  the 
pulp  or  the  stock? 

A.  Pardon  me;  do  you  mean  after  I  got  to  the 
wet  end? 

Q.     Yes.  [53] 
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A.  When  1  got  to  the  wet  eiul  the  machine  was 
traveling  so  fast  the  pulp,  the  paper  pulp,  ti-avel- 
ing  over  the  felts,  the  felts  were  going  so  fast  the 
felts  were  flopping  and  the  pulp  was  flying  in  the  air. 

Q.     How  high  was  the  pulp  going? 

A,  I  would  estimate  it  was  flyiug  hetween  four 
and  five  feet. 

Q.  Directing  your  attention  to  plaintiff's  5,  for 
ilhistrative  pur])oses,  will  you  indicate  to  the  Court 
there  where  you  saw  the  pulp,  and  the  general  loca- 
tion of  it  in  the  air? 

A.  Well,  the  jjulp  here  would  be  coming  from 
the  felts,  and  in  this  picture  you  see  the  first  felt. 
It  was  flying  here.  It  comes  from  the  wire  to  the 
couch  roll  through  the  press,  then  it  travels  along 
on  top  of  this  felt  to  the  second  felt,  takes  off  right 
here  on  to  the  second  felt ;  well,  this  felt  was  flopping 
in  the  air  and  jjulp  was  flying  up. 

The  Court:  That's  at  the  left  hand  of  the  pic- 
ture, there?  A.     Yes,  sir. 

Q.  Did  you  hear  any  noises  after  you  pulled  the 
safety  pin?  A.     Yes,  sir. 

Q.    And  what  were  they,  if  you  know? 

A.  Well,  there  were  pieces  breaking  and  pieces 
flying  through  the  air.  I  heard  pieces  hitting  on  the 
floor,  from  in  [54]  the  basement,  and  I  heard  pieces 
hitting  on  the  roof  of  the  upper  floor.  The  machinery 
was  breaking. 

Mr.  Kelley:     You  may  inquire. 
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Cross-Examination 
By  Mr.  Paine : 

Q.  Now,  this  pulp  comes  across  there  in  a  sort 
of  a  sheet,  more  or  less,  wet  and  cohesive,  but  not 
really  dried  into  paper  yet,  is  that  it? 

A.     That's  true. 

Q.  And  the  felts  underneath  were  flapping  maybe 
a  couple  of  inches,  or  an  inch,  something  like  that, 
little  vibrations'? 

A.  They  were  flopping  more  than  that,  at  that 
speed. 

Q.     About  how  much  was  the  felt  flapping? 

A.  Well,  I  would  say  it  was — I  really  didn't 
pay  much  attention,  but  I  would  say  it  was  flopping, 
I'd  say,  around  six  inches. 

Q.  And  that  would  give  an  impetus,  and  pieces 
of  this  pulp  would  fly  up  in  the  air  ?  A.     Yes. 

Q.     The  whole  stream  of  pulp  didn't  fly  up? 

A.     No. 

Q.     Just  particles  would  break  off? 

A.     That's  right,  it  was  breaking  off. 

Q.  You  didn't  really  attempt  to  estimate  how 
far  they  were  going  up?    It  was  just  breaking  off? 

A.  That's  right,  it  was  flying  in  the  air,  particles 
of  it.  [55] 

Q.  And  you  say  after  you,  or  Leitner  pulled  the 
trigger  pin,  is  that  right;  you  didn't  actually  pull  it? 

A.  We  both  took  hold  of  it  and  pulled  it  at  the 
same  time,  then  when  George  left,  it  seemed  to  me 
the  engine  kept  going,  and  I  took  hold  of  the  chain 
the  second  time,  after  Mr.  Leitner  had  left,  I  took 
hold  of  it  and  gave  it  another  pull  myself. 
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Q.  After  you  and  Leitner  first  took  liold  of  it 
and  pulled  u])  the  liandle  that  shows  there  in  num- 
ber 9,  the  liandle  came  up  through  the  pii-)e  that 
it's  in,  didn't  it'!?  A.     Yes,  sir. 

Q.  This  handle  here,  you  both  took  hold  of  that 
and  gave  it  a  pull  up  maybe  a  foot,  foot  and  a  half, 
something  like  tliat?  A.     That's  right. 

Q.     And  the  machine  kept  operating  ? 

A.     Apparently  so,  yes,  sir. 

Q.  Apparently  so,  and  you  went  ])ack  a  second 
time  to  give  this  a  i)ull?  A.     Yes,  sir. 

Q.  And  how  long  after  that  was  it  that  the  noises 
stopped  and  the  machine  began  to  slow  down  % 

A.  Well,  it  was  after  that,  when  we  pulled  the 
safety  pin,  I  left  and  started  shutting  the  felts  off. 
I  started  to  shut  the  felts  off,  and  pieces  began  flyiug 
and  hitting  [56]  the  roof,  and  hitting  the  floor,  and 
I  decided  that  was  a  poor  place  to  be  staying  around. 
I  looked  around  and  everybody  else  was  on  their 
way,  so  I  took  off,  too. 

Q.  That  was  a  pretty  good  place  to  get  out  of; 
quite  a  bombardment  was  going  on;  mostly  down 
below,  wasn't  it,  coming  up  and  hitting  the  floor 
you  were  standing  on? 

A.     Down  below,  yes,  sir,  and  upstairs,  too. 

Q.  Some  of  the  pieces  were  flying  upstairs, 
around  the  paper  machine?  A.     That's  right. 

Q.  So  after  you  gave  it  the  second  pull  and  the 
bombardment  was  still  going  on,  you  decided  it  was 
a  good  place  to  get  out  of?  A.     That's  right. 

Q.    And  you  did  get  out  of  the  room? 
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A.  I  didn't  leave  the  room,  no,  sir.  I  started 
to  run  and  as  I  started  to  run  toward  the  door,  the 
machine  v^^as  slowing  down,  and  I  didn't  leave  the 
room  entirely. 

Q.  You  ran  towards  the  door  and  by  that  time 
the  machine  was  coming  to  a  stop  % 

A.     That's  right. 

Q.     And  slowing  down?  A.     Yes,  sir. 

Q.  And  where  did  you  go  after  that?  Did  you 
go  on  out  of  the  building,  or  wait  around  ?  [57] 

A.  No,  I  stayed  around ;  after  it  was  over  I  went 
back  and  kind  of  cleaned  up  a  little  there,  to  get 
ready  to  lift  the  presses  and  the  like,  to  leave  the 
machine,  because  it  wouldn't  be  running. 

Q.  Did  you  do  any  pulling  of  a  whistle  for  the 
engineer?  A.     Yes,  sir. 

Q.  When  did  you  pull  the  whistle  for  the  en- 
gineer ? 

A.  I  pulled  the  whistle  string  just  after  I  pulled 
the  safety  pin. 

Q.  After  you  and  Leitner  pulled  the  safety  pin, 
you  went  over  and  pulled  the  whistle  for  the  engi- 
neer? A.     Yes,  sir. 

Q.  And  where  is  the  cord  or  the  thing  you  pull 
to  whistle  for  the  engineer? 

A.  It's  right  near  this  safety  pin;  it's  right  at 
the  same  end  of  the  drier;  they're  right  there 
together. 

Q.     Maybe  five  or  ten  feet  away  from  it? 

A.     No,  not  that  far. 
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Q.  And  you  went  over  and  pulled  that  four 
times?  A.     Yes,  sir. 

Q.  Whistling-  for  the  engineer,  and  after  you 
hlew  that,  did  you  do  something  to  the  clutch  levers'? 

A.     Yes,  sir,  I  started  to  shut  the  felts  off. 

Q.  That's  what  you  meant  before  when  you  said 
you  were  shutting  the  felts  off?  [58] 

A.     Yes,  sir. 

Q.  What  sort  of  an  operation  is  that?  Do  you 
let  out  a  clutch  similar  to  operating  an  automobile  ? 

A.  No,  the  clutch  operates  on  a  lever;  a  lever 
mounted  on  a  shaft  that  goes  under  the  clutch  itself 
is  on  the  back  side  of  the  machine,  and  that  oper- 
ates from  a  shaft  that  comes  through  under  the 
machine,  with  a  handle  on  this  end  that  raises  and 
low^ers  to  engage  the  clutch. 

Q.  How  far  is  that  mechanism  from  the  engineer 
whistle  pull? 

A.  The  one  to  the  third  press  is  right  close.  The 
third  felt  comes  right  up,  you  might  say,  right  up 
to  the  driers,  and  the  clutch  lever  for  the  third 
press  is,  I'd  say  it  isn't  over  about — approximately 
six  feet,  six  or  eight  feet  from  the  pin. 

Q.  So  you  just  had  to  step  over  a  couple  of  steps 
to  the  clutch  lever? 

A.  That's  it;  that's  to  the  third  one,  then  the 
clutch  lever  to  the  second  press  is  down  below  that; 
the  length  of  the  press  there  would  be,  oh,  I'd  say 
twelve  or  fifteen  feet,  probably. 

Q.  So  you  went  to  the  first  clutch  lever  and  re- 
leased it  and  then  went  on  twelve  or  fifteen  feet 
and  released  the  other  clutch  lever? 
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A.  I  released  the  second  felt  first;  I  went  to 
the  second  felt  and  threw  it  out,  went  back  to  the 
third,  picked  it  [59]  up,  and  as  I  picked  the  lever 
up  to  throw  the  third  felt  out,  I  seen  the  lever  from 
the  second  fall  down  in  again.  I  was  in  a  hurry 
and  it  just  didn't  stay  up.  It  started  to  fall  back 
in  again,  and  I  run  back  to  that  and  by  that  time 

Q.     Things  were  really  popping  by  that  time? 

A.  Things  were  popping,  and  that's  when  I 
started  to  depart. 

Q.  Did  the  releasing  of  the  clutches  seem  to  add 
to  the  increase  of  the  engine  and  the  noise  and  con- 
fusion down  below,  when  that  load  was  taken  off? 

A.  I  wouldn't  say  that  it  added  much  to  it.  There 
was  quite  a  bit  of  popping  and  breaking  going  on 
at  that  time,  so  there  was  noise  going  on,  and  I 
couldn't  say  whether  the  machine  gained  speed.  It 
was  going  at  a  terrific  speed  at  that  time. 

Q.  Could  you  fix  about  when  the  first  noise  of 
the  breaking — first  you  observed  the  increase  in 
speed  of  the  machine,  and  saw  the  pulp  flying,  then 
when  was  it  you  first  heard  the  break-ups  ?  I  under- 
stand that  was  after  you  pulled  the  safety  stop  with 
Leitner  and  had  gone  back  to  the  clutches,  or  after 
the  clutches  were  put  in;  which  was  it? 

A.  Well,  the  breaking  noise,  I  first  noticed  it  was 
after  the  safety  chain  was  pulled. 

Q.  Well,  was  it  after  you  had  blown  the  whistle 
for  the  [60]  engineer?  A.     I'd  say  it  was. 

Q.     You  say  it  was  after  that  ? 

A.    I  believe  so. 
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Q.  And  maybe  after  you  had  taken  the  clutches 
out? 

A.  No,  I  wouldn't  say,  because — I'd  say  that  the 
noise  was  going  on  at  the  time  that  I  was  throwing 
the  clutches  out. 

Q.  What  effect  did  the  pulling  of  the  clutches 
have  on  this  numl)er  4  paper  machine  ?  Did  it  bring 
it  to  a  stop  or  did  the  slipping  back  of  the  clutch 
ke(^})  it  going  again? 

Mr.  Kelley:  That's  improper  cross-examination, 
if  the  Court  please. 

Mr.  Paine:  He's  here  telling  all  the  facts  and 
circumstances,  what  he  saw.  All  I  asked  is  what 
he  observed. 

The  Court:  I'll  overrule  the  objection,  with  the 
understanding  that  it's  what  he  observed,  and  not 
as  to  causes,  or  whether  one  led  to  another. 

Mr.  Kelley:  I  wouldn't  have  any  objection  if  the 
question  were  framed  that  way. 

The  Court :     Perhaps  you  had  better  re-frame  it. 

Q.  After  you  pulled  the  clutches,  did  you  observe 
anything  as  to  the  speed  of  the  paper  machine,  what 
happened  ?  A.     The  paper  machine  ? 

Q.     Yes.  [61] 

A.     That  would  refer  there  to  the  driers? 

Q.  Yes,  that  number  4  paper  machine,  on  which 
these  clutches  operate,  is  that  right? 

A.  These  clutches  run  the  felt,  and  the  driers  are 
operated  by  a  different  clutch;  there's  a  different 
lever  that  runs  those. 


86  Inland  Empire  Paper  Co.,  us. 

(Testimony  of  Ralph  O.  Janosky.) 

Q.  Then  what  effect  did  it  have,  if  any,  on  the 
felts? 

Mr.  Kelley:     Well,  I  object  to  that. 

Q.     What  did  you  observe  in  regard  to  the  felts'? 

Mr.  Kelley:     If  you  did. 

A.     Beg  your  pardon? 

Q.  Did  you  observe  any  change  in  the  operation 
of  the  felts  after  you  operated  the  clutches'? 

A.  Well,  inasmuch  as  the  clutch  was  thrown  out, 
the  felts  would  slow  up,  naturally;  they'd  stop. 

Q.  Well,  "naturally";  what  I'm  getting  at,  did 
you  observe  whether  they  stopped  or  didn't  stop? 

A.  Well,  they  were  stopping.  Of  course,  they 
don't  stop  when  you  throw  the  clutch  out;  at  the 
speed  at  which  they  were  traveling  it  takes  a  short 
time  for  them  to  come  to  a  stop. 

Mr.  Paine:     That's  all. 

Redirect  Examination 
By  Mr.  Kelley: 

Q.  Each  part  of  the  number  4  paper  machine  has 
different  clutches,  Mr.  Janosky?  [62] 

A.     That's  right. 

Q.  And  frequently  in  the  operation  of  the  num- 
ber 4  paper  machine,  while  you're  making  paper,  it 
becomes  necessary  to  release  these  various  clutches 
from  time  to  time?  A.     That's  right. 

Q.  And  that  has  no  effect  of  speeding  up  the 
Sumner  steam  engine  in  the  basement,  does  it? 

Mr.  Paine :  Now,  I  think  if  Mr.  Kelley  is  going 
to  project  into  that 
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The  Court:  That  question  is  leading;  111  sustain 
the  objection. 

Q.  (By  Mr.  Kelley)  :  Well,  does  the  normal  re- 
lease of  these  various  clutches  in  the  operation  of 
the  number  4  paper  machine  cause  any  increase  in 
speed  ? 

Mr.  Paine:  Well,  I  object  to  that.  T  think  you 
must  qualify  a  mechanical  engineer.  This  boy  was 
operating  the  machine.  I  understand  he  wasn't 
qualified;  all  I  asked  is  what  he  saw  the  paper 
machine  do. 

The  Court:     I'll  sustain  the  objection. 

Q.  (By  Mr.  Kelley)  :  Have  you  ever  observed 
the  number  4  paper  machine  speed  up  as  a  result 
of  throwing  out  the  various  clutches  from  time  to 
time  in  the  operation  of  the  paper  machine  % 

A.     No. 

Mr.  Kelley:     That's  all.  [63] 

(Whereupon,   there   being  no   further   ques- 
tions, the  witness  was  excused.) 
(Short  recess) 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

GEORGE  LEITNER 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Kelley : 

Q.     Your  name  is  George  Leitner? 
A.     Yes,  sir. 
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Q.  You  were  the  machine  tender  on  the  number 
3  machine  around  2  p.m.  on  July  3,  194-6,  at  the 
paper  company?  A.     I  was. 

Q.  Can  you  show  the  Court  from  plaintiff's  Ex- 
hibit 1  there  on  the  easel  just  about  where  you  were 
working  at  that  time  ? 

A.  Well,  it  would  be  right  about  here;  you  see 
the  screens  start  here ;  it  would  be  right  about  here, 
on  the  screens  on  number  3  machine. 

Q.  You're  indicating  a  spot  opposite  and  to  the 
east  of  the  screen  on  the  number  4  machine  ? 

A.      Yes. 

Q.  And  the  screen  on  the  number  4  machine  is 
shown  in  plaintiff's  Exhibit  1  in  the  lower  right 
hand  corner  ? 

A.  Well,  the  screens  aren't  on  here.  The  screens 
are  about  [64]  here. 

Q.  I  see.  How  long  have  you  been  with  the 
paper  company,  by  the  way? 

A.  It  was  1913  or  '14.  I  was  under  the  impres- 
sion it  was  1913,  in  the  spring. 

Q.  And  had  you  worked  on  the  number  4  ma- 
chine yourself?  A.    Yes,  I  have. 

Q.  Have  you  served  as  back  tender  of  the  num- 
ber 4  machine?  A.     That's  right. 

Q.  Just  briefly,  what  are  the  duties  of  a  back 
tender  on  the  number  4  machine? 

A.  Well,  the  back  tender  does  the  dr5ring  of  the 
paper,  and  putting  the  finish  on,  the  calendering  of 
it;  has  charge  of  the  winding,  and  when  the  paper 
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is  being  brought  over  from  the  wet  end  to  the  dry 
end,  the  back  tender  does  the  manual  part  of  bring- 
ing it  over  the  machine. 

Q.     He  takes  it  over  the  toj)  by  hand? 

A.  He  brings  it  to  the  rope;  of  course  the 
ropes  take  it  over,  and  at  the  same  time  the  back 
tender  is  an  understudy  to  the  ma-chine  tender.  He's 
alwa.ys  trying  to  get  information,  and  tliat's  what 
he's  looking  forward  to. 

Q.  As  the  back  tender  of  that  number  4  machine 
you're  familiar  with  its  operation?  A.     Yes. 

Q.  At  the  day  of  the  accident,  July  3,  1946,  did 
you  notice  [65]  the  number  4  machine  speed  up? 

A.     Well,  at  the  time  of  the  accident,  yes. 

Q.     What  did  you  notice?  What  did  you  observe? 

A.  Well,  you  notice  the  speed;  you'd  hear  the 
sound;  you  heard  the  sound;  first  you  could  hear 
the  speeding  up,  and  you  could  see  the  speeding  up. 

Q.  Does  it  have  a  characteristic  sound  when  it 
is  running  at  its  regular  speed? 

A.  Oh,  yes,  it  has  its  particular  certain  drone 
when  its  running  normally. 

Q.  And  all  of  a  sudden  did  it  have  a  different 
sound?  A.     Very  much  different. 

Q.  And  what  would  you  say  with  reference  to 
whether  or  no  the  speed  increased  suddenly  or  not? 

A.     Oh,  yes. 

Q.  And  what  about  the  noise  of  the  increase  in 
speed? 

A.  Well,  just  in  a  tempo;  you  have  a  steady 
drone,  it's  a  monotonous  drone,  there's  no  differ- 
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ence,  everything  running  steady,  there's  no  foreign 
noises;  there's  that  one  drone.  When  they  speed  up 
everything  changes. 

Q.     The  noise  is  louder? 

A.  Well,  I  couldn't  say  the  loudness.  It's  a 
different  tempo,  the  speed  going  up,  really  going  up. 

Q.  Well,  at  that  time  did  the  machine  appear  to 
run  faster  than  you  had  ever  seen  it  run  before? 

A.     Oh,  yes. 

Q.  And  are  you  the  same  individual  referred  to 
by  the  witness  Janosky  as  going  for  the  safety 
handle?  A.     That's  right. 

Q.  Did  you  hear  this  sudden  unusual  noise  that 
you  referred  to  before  you  pulled  the  cord  ? 

A.     That's  why  I  pulled  it;  I  heard  that  noise. 

Q.     Did  you  pull  the  safety  chain? 

A.     I  did. 

Q.  Is  that  the  handle  as  shown  on  plaintiff's  Ex- 
hibit 9 ;  is  that  the  handle  you  pulled  ? 

A.     That's  it. 

Mr.  Kelley:     You  may  inquire. 

Cross-Examination 
By  Mr.  Paine : 

Q.  The  noise  that  you  were  speaking  of  that  you 
heard  before  you  pulled  this  safety  chain  was  the 
increased  noise  of  the  speeding  machine? 

A.     The  whole  machine  you  could  hear  speed  up. 

Q.  That  speed-up,  like  any  railroad  train  or 
anything  else,  when  it  speeds  it  gives  a  different 
tempo  to  the  noise? 
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A.  It  would  be  just  like  driving  a  ear  at  5  miles 
an  hour,  and  you  step  it  up  to  40,  only  it's  not  grad- 
ual; it's  right  now. 

Q.  It  was  fairly  sudden,  then'?  How  far  did  you 
travel  to  this  safety  stoj)  ?  [67] 

A.     Oh,  I'd  just  say  offhand  probably  60  feet. 

Q.  And  you  and  Janosky  arrived  there  practi- 
cally simultaneously,  you  think  % 

A.  Well,  1  just  heard  Ralph  say  yes,  but  things 
happened,  and  I  just  run  over  and  pulled  it,  and  I 
didn't  pay  a  bit  of  attention  to  who  was  around  at 
all. 

Q.  And  you  don't  whether  Janosky  was  stand- 
ing right  beside  you  or  not? 

A.  I  didn't  pay  that  much  attention.  We  were 
having  a  little  difficulty  with  our  machine.  I  was 
just  going  to  pull  that  safety  valve  and  get  back  to 
my  job. 

Q.     And  it's  a  chain  that  goes  through  the  pipe? 

A.     Yes. 

Q.  That  came  up  readily  as  you  pulled  it,  a  foot 
and  a  half  in  the  air? 

A.  Well,  it  pulled  up  readily,  and  then  whenever 
it  worked  you  could  feel  something  drag,  like  it 
should. 

Q.     And  you  felt  it  operate  as  it  should  operate? 

A.  It  felt  to  me  like  it  should  have  been  operat- 
ing correctly. 

Q.  That  is,  that  pin  that's  in  it  down  below 
comes  out? 
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A.  Well,  you  can't  see  that  from  upstairs,  l)ut 
it  felt  like  that  might  be  happening. 

Q.     You  know  that's  what  the  arrangement  is? 

A.  That's  right;  it  felt  like  that's  what  was  go- 
in  to  [68]  happen. 

Q.     After  you  pulled  that  pin  out 

Mr.  Kelley:  He  hasn't  testified  he  pulled  the  pin 
out. 

Q.  All  right,  after  you  pulled  this  safety  handle 
that  you  pulled,  did  you  hear  Janosky  go  blow  the 
engineer 's  whistle  ? 

A.  Well,  to  be  frank  about  it,  things  were  hap- 
pening so  quick,  if  you  ask  me  what  anybody  else 
was  doing  but  mj^self  I  couldn't  answer  you. 

Q.  After  you  pulled  on  the  handle  did  you  hear 
then  the  noise  of  flying  or  breaking  objects,  or 
knocking  noises  as  though  things  were  breaking  up 
down  below? 

A.  Well,  it  was  a  little  while  after ;  it  was  pretty 
quick  though. 

Q.  But  there  was  a  lapse  of  time  after  you 
pulled  on  this  before  you  heard  the  breaking  noises? 

A.  Yes,  there  was  a  little  time,  because  I  was 
getting  back  already. 

Q.     Where  did  you  go  ? 

A.  I  went  back  to  the  screens  area  where  I  was 
working ;  at  least  I  went  with  that  intention  of  get- 
ting back  there. 

Q.  By  the  time  you  had  gotten  back  there  were 
things  popping  pretty  badly? 

A.  Oh,  yes,  the  machine  was  flying  around 
pretty  good  then.  [69] 
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Q.     Was  the  machine  speeded  up  even  more  after 
yon  pnlled  on  this  chain,  than  before'? 
A.     1  think  it  did;  oh,  yes,  it  did. 
Q.     Increased  its  speed?  A.    Uh  huh. 

Mr.  Paine:     That's  all. 

(Whereupon,   there   being   no   further   ques- 
tions, the  witness  was  excused.) 

DELBERT  W.  GIBSON 

called  as  a  witness  on  behalf  of  the  j^laintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Kelley : 

Q.     Your  name  is  Delbert  W.  Gibson? 

A.     That's  right. 

Q.  And  you  were  the  back  tender  on  the  number 
3  machine  on  or  about  July  3,  1946? 

A.     I  was,  yes. 

Q.  At  the  paper  mill,  and  that's  right  across 
from  the  number  4  machine,  as  shown  in  plaintiff's 
Exhibit  1  there?  A.     Yes. 

Q.     That  end  picture  on  the  easel. 

A.     Yes,  right  across. 

Q.    Where  were  you  at  the  time  of  the  accident? 

A.  Standing  right  just  opposite  here,  over  on 
my  own  machine. 

Q.     Across  from  the  couch?  [70] 

A.     From  the  couch  roll,  yes. 

The  Court:  Perhaps  the  record  should  show 
what  exhibit  he  pointed  to  then. 

Mr.  Kelley:     Number  1. 

The  Court:     All  right. 


94  Inlmid  Empire  Paper  Co.,  vs. 

(Testimony  of  Delbert  W.  Gibson) 

Q.  (By  Mr.  Kelley)  :  And  how  did  you  first  no- 
tice something  was  wrong? 

A.  Well,  I  had  my  back  to  the  machine  when  it 
hai^pened. 

Q.     What  machine? 

A.  To  the  number  4  machine.  I  was  working  on 
my  own  job,  and  I  heard  an  unusual  sound,  and  I 
glanced  around. 

Q.     What  did  the  sound  come  from? 

A.  Well,  it  sounded  to  me  like  just  a — you 
know,  take  off  of  the  machine,  that's  the  way  it 
sounded  to  me. 

Q.     A  speeding  up  of  the  number  4  machine? 

A.     That's  right. 

Q.  And  was  that  speed  faster  than  you  had  ever 
observed  the  number  4  machine  going,  making 
paper?  A.     It  was,  yes. 

Q.     And  what  did  you  do  then? 

A.  Well,  I  hollered,  and  started  running  for 
this  throw-out,  and  I  see  I  was  beat  in  going  to  that, 
so  I  turned  and  tried  to  give  assistance  then,  and 
everything  I  went  to  everybody  else  was  ahead  of 
me,  so  I  just  stayed  pat  there  for  a  little  while.  [71] 

Q.  Was  there  any  other  indication  of  an  exces- 
sive overspeed  of  the  number  4  machine  other  than 
the  noise? 

A.  Well,  that  rubber  roll  over  the  couch  roll  was 
thowing  stock  off  the  wire.  That's  the  first  process 
of  the  paper  when  it  comes  on  the  machine. 

Q.  Well,  directing  your  attention  to  plaintiff's 
Exhibit  1  and  5,  could  you  indicate  to  the  Court 
what  you  mean  by  stock  jumping  off  the  couch? 
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A.  Well,  there's  a  rubber  roll  there,  and  tlie 
stock,  the  speeding  up  of  the  machine  so  sudden, 
this  stock  would  get  lighter  on  this  wire,  and  then 
it  throws  it  in  the  air;  it  was  throwing  it  up  I'd 
say  three  or  four  feet. 

Q.  What  do  you  call  the  stock;  what  is  the 
stock?  A.     Well,  that's  the  pulp;  paper. 

Q.     Pulj)  paper?  A.     Yes. 

Q.  And  had  you  ever  seen  that  couch  roll  going 
that  fast  before?  A.     No,  I  had  never. 

Q.    You  had  never  seen  it?  A.     No. 

Mr.  Kelley:     You  may  inquire. 

Cross-Examination 
By  Mr.  Paine: 

Q.  The  stock  at  that  point  is  rather  wet  and 
mushy,  isn't  it?  [72] 

A.     That's  right. 

Q.  And  the  faster  this  goes  the  thinner  the  stock 
gets,  is  that  rioht?  A.     Yes,  it  does. 

Q.  And  these  particles  of  pulp  or  wet  stock 
were  being  kicked  up  in  the  air? 

A.     That's  right. 

Q.  Now^,  you  first  started  to  run  down  to  the 
safety  pull  stop?  A.     Yes. 

Q.  And  you  saw  that  somebody  had  gotten  there 
ahead  of  you?  A.     That's  right. 

Q.     And  where  did  you  go  then? 

A.  I  started  liack  for  the  wire  drive,  the  clutch 
of  the  wire,  and  by  that  time,  just  as  I  got  there, 
she  blowed  up;  everything  started  flying,  and  I 
thought  it  was  a  good  time  to  leave. 
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Q.  So  you  started  down,  and  somebody  was  at 
the  stop,  then  you  turned,  came  back  up  by  the 
wire — what  do  you  call  the  wire? 

A.    The  wire  drier. 

Mr.  Kelley:     What  direction  is  that? 

A.     North  from  the  safety  pull. 

Q.     The  machine  was  still  increasing  in  speed'? 

A.     Yes,  it  was.  [73] 

Q.  And  when  you  got  back  up  there  then  you 
heard  the  noise  of  breaking  parts  down  below,  and 
some  things  were  beginning  to  break  upstairs? 

A.  Well,  yes;  I  think  it  started  flying  a  little 
upstairs  first.   Everything  was  a  matter  of  seconds. 

Q.     So  you  got  out? 

A.     I  got  out  as  fast  as  I  could. 

Mr.  Paine:     That's  all. 

(Whereupon,   there   being  no   further   ques- 
tions, the  witness  was  excused.) 

EZRA  E.  COY 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Kelley: 

Q.     Your  name  is  E.  E.  Coy?  ^ 

A.     E.  E.  Coy,  yes,  sir. 

Q.  And  you're  stationary  engineer  at  the  paper 
mill?  A.     Yes,  sir. 

Q.  And  did  you  have  that  job  on  or  about  July 
3,  1946?  A.    I  did. 
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Q.  By  the  way,  how  long  have  you  been  with 
the  paper  mill? 

A.  I  think  it's  the  28th  of  last  month  was  19 
years. 

Q.  What  are,  briefly,  the  duties  of  the  stationary 
engineer  ? 

A.  Well,  it's  just  the  duties  of  any  engineer; 
it's  oiling  and  looking  after  the  engines. 

Q.  Including  this  Sumner  steam  engine  in  the 
basement?   [74]  A.     Yes. 

Q.     That  runs  the  number  4  paper  machine'? 

A.     That's  right. 

Q.  Where  were  you  when  you  first  heard  the 
noise  of  this  engine  on  or  about  July  3,  1946"? 

A.  I  was  over  at  the  opposite  side  of  the  base- 
ment, on  the  number  2  side,  in  the  southeast  cor- 
ner, near  the  light  engine. 

Mr.  Paine:     Near  what? 

A.  Near  the  light  engine;  that's  a  DC  light  en- 
gine; that's  an  emergency  light  they  have  there,  an 
auxiliary. 

Q.     Well,  what  did  you  do  then? 

A.  When  I  first  heard  the  noise  I  thought  it 
was  the  stack  of  the  number  2  engine.  Paper  break- 
ing sometimes  makes  a  noise.  It  was  pretty  well 
over  my  head,  just  like  a  position  like  this  from 
where  I  was,  and  I  hesitated,  probably  a  couple  of 
seconds  only,  and  then  I  could  tell  it  was  on  the 
other  side,  and  I  ran  back  over  to  the — I'd  just 
come  from  that  side  and  I  ran  back  over  to  that 
side. 
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Q.     What  side  is  that,  for  the  record? 

A.  From  the  east  to  the  west  side,  over  toward 
mimber  4  engine,  3  and  4  engines,  and  I  got  around 
in  sight  of  the  engine ;  I  had  traveled,  when  I  got  to 
the  place  where  I  first  got  in  sight  of  the  engine, 
I  traveled  about  20  [75]  feet  toward  the  engine,  and 
at  that  time  the  shafting  began  to  fly,  and  I  didn't 
go  any  further. 

Q.  Were  you  able  to  see  the  flywheel  of  the  Sum- 
ner steam  engine  at  all?  A.     Yes,  I  did. 

Q.    And  what  was  its  speed? 

A.  Well,  it  was  so  high  that  it  was  hard  to  tell, 
but  it  seemed  to  me  that  it  was  at  least  three  or 
four  times  as  fast  as  it  was  running,  the  running 
speed  at  that  time. 

Q.  By  the  running  speed  do  you  mean  the  nor- 
mal paper  making  speed? 

A.  Well,  that  was  at  the  speed  it  was  running 
at  that  time,  something  over  300  feet. 

Q.  And  what  did  you  do  after  the  machinery 
started  breaking  up? 

A.  I  hesitated  just  a  moment,  wondering 
whether  I  should  go  down  and  try  to  do  something 
about  the  engine,  but  the  steam  and  water  was 
flying  there,  and  I  thought  the  only  thing  to  do 
then  was  to  go  back  around  to  the  head  valve  which 
is  on  the  east  side  of  the  machine,  or  east  side  of 
those  two  engines,  over  under  number  2  machine, 
and  on  the  catwalk  over  number  2  engine,  shut  off 
that  steam  line  that  runs  to  number  4. 
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Q.  In  other  words,  if  1  follow,  you  ran  over  to 
the  east  side  on  a  catwalk  over  the  number  2  engine 
and  shut  off  [7()]  the  main  steam  line  that  goes  to 
the  number  4  engine?  A.     That's  right. 

Q.  This  flywheel  on  the  number  4  steam  engine, 
at  the  time  you  came  around  the  corner  there,  that 
flywheel  pulley,  I  believe  you  said  that  was  going 
faster  than  you  had  ever  seen  it  go  before? 

A.     Oh,  yes,  very  much  faster. 

Q.  A¥ell,  after  the  break-up  of  the  machinery 
did  you  remain  on  the  premises'? 

A.     Yes,  I  did. 

Q.  Did  you  remain  in  the  basement  room  where 
the  Sumner  steam  engine  is  located? 

A.  Yes,  I  did;  I  come  back  directly  from  shut- 
ting off  the  valve  to  that  side. 

Q.  After  you  shut  off  the  valve  did  you  go  down 
in  the  vicinity  of  the  Sumner  engine? 

A.     I  did. 

Q.  Did  you  observe  the  governor  belt  of  the 
Pickering  governor  after  the  accident? 

A.    Yes,  I  did. 

Q.     And  where  was  it? 

A.  It  was  down  under  the  governor,  on  the  floor, 
some  of  it  hanging  over  the  frame  of  the  machine, 
but  underneath  the  governor. 

Q.     And  under  what  engine  was  it?  [77] 

A.     Number  4. 

Q.    And  did  you  pick  up  the  belt? 

A.     Yes,  I  did;  I  picked  up  the  belt. 
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Q.  Are  you  the  individual  who  first  picked  up 
the  belt?  A.     Yes,  I  am. 

Q.     And  did  you  examine  it  as  to  its  break? 

A.     Yes,  I  did. 

Q.     What  was  the  nature  of  that  break? 

A.  It  was  near  the  metal  splicing,  and  it  was 
a  clean  break.  It  was  what  I'd  call,  if  you  under- 
stand what  I  mean,  it  was  a  clean  break.  There  was 
nothing  seemingly  to  cause  it,  except  that  it  just 
simply  come  apart. 

Q.  Was  there  any  evidence  at  all  it  had  been 
damaged  by  a  blow  or  a  cut? 

A.     Not  anything. 

Q.     Do  you  have  that  belt?  A.     No. 

Q.     Do  you  know  who  has  it? 

A.     No,  I  don't. 

Mr.  Kelley:     You  may  inquire. 

Cross-Examination 
By  Mr.  Paine : 

Q.     What  are  your  duties  there,  Mr.  Coy? 

A.     Engineer. 

Q.  What  time  are  you  on  duty,  or  were  you  at 
that  time? 

A.     At  that  time  I  was  on  the  day  shift,  7  to  3. 

Q.     7  until  3?  A.    Yes. 

Q.     And  this  happened  on  your  shift? 

A.     It  happened  on  my  shift,  yes,  sir. 

Q.  And  you  were  on  the  opposite  side  of  the 
basement  when  you  first  heard  the  noise? 

A.     That's  right. 
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Q.  And  you  went  back,  I  understand,  and  got 
within  about  20  feet  of  the  number  4  engine? 

A.  No,  tliat's  not  right.  When  I  got  within — 
when  I  first  got  to  the  point  where  I  could  see 
number  4  engine  I  traveled  about  20  feet  before 
I  stopped. 

Q.  I  didn't  want  to  confuse  you;  I  misunder- 
stood you.  After  you  got  to  where  you  could  get 
a  view  of  the  number  4  engine  you  traveled  about 
20  feet  before  you  stopped"? 

A.     Yes,  that's  right. 

Q.  And  about  how  far  away  from  the  number 
4  engine  were  you  then? 

A.     Well,  not  over  45  or  50  feet. 

Q.     About  45  or  50  feet  away  from  the  engine? 

A.     It's  possibly  60,  but  that  wovild  be  the  most. 

Q.  Well,  was  it  from  that  point  that  you  were 
observing  the  speed  of  the  flywheel  on  the  engine? 

A.     That's  right. 

Q.     About  60  feet  away?  [79] 

A.  I'd  rather  say— I'll  put  it  at  50  feet.  I  be- 
lieve that's  nearer  right. 

Q.  From  a  distance  of  about  50  feet  you  made 
the  observation  of  the  speed  of  the  flywheel,  which 
you  thought  was  going  about  three  or  four  times 
faster  than  it  had  been  prior  to  this  occurrence. 

A.     Yes,  sir. 

Q.  That's  just  an  estimate  on  your  part,  of 
course  ? 

A.     That  distance  is  just  an  estimate,  yes. 
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Q.     Well,  and  the  speed  was  just  an  estimate? 

A.  Yes,  it  was.  I  had  no  way  of  measuring  it, 
but  I'm  pretty  familiar  with  the  speeds  we  have, 
so  I  don't  think  there's  any  doubt  about  it. 

Q.  Well,  how  many  revolutions  per  minute  do 
you  think  the  engine  was  going  then? 

A.  I  would  say  at  least  eight  or  nine  hundred; 
eight  hundred  at  the  least. 

Q.     About  eight  or  nine  hundred.  A.     Yes. 

Mr.  Kelley:  Do  you  mean  revolutions  per  min- 
ute, Mr.  Paine? 

Q.     In  RPM's?  A.     Yes,  I'd  say  so. 

Q.  Well,  now,  there's  an  automatic  stop  device 
on  that  flywheel,  isn't  there?  [80]  A.     Yes. 

Q.     And  that  stops  it  at  250,  doesn't  it? 

A.     250  revolutions  per  minute? 

Q.     Uh  huh. 

Mr.  Kelley:     Now,  if  your  Honor  please 

A.     I  don't  know  for  sure. 

Mr.  Kelley :  this  is  improper  cross-examina- 
tion with  this  witness. 

Mr.  Paine:  Well,  he's  the  engineer  in  charge 
there  in  the  basement,  and  is  testifying  as  to  the 
speed  of  this  engine. 

The  Court:  I'll  overrule  the  objection.  He  can 
testify  if  he  knows.   If  he  doesn't  he  can  say  so. 

A.  I  don't  know;  I  couldn't  answer  that  ques- 
tion; at  that  special  time  I  couldn't  tell  you. 

Q.     (By  Mr.  Paine):     What? 

A.  At  that  time  I  couldn't  tell  you  what  this 
automatic  would  stop  it  at. 
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Q.  You're  the  engineer  in  (charge  of  that  engine, 
aren't  you?  A.     Yes. 

Mr.  Kelley:  I  object  to  that,  if  your  Honor 
please;  he's  arguing  with  the  witness. 

Q.  I  just  want  to  find  out;  are  you  the  engineer 
in  charge  of  that  engine? 

The  Court:     Are,  or  was?  [81] 

A.     I  was  at  the  time,  yes. 

Q.     The  engineer  in  charge  of  the  engine? 

A.     Yes. 

Q.  You  know  it  is  equipped  with  an  automatic 
device  on  the  flywheel?  A.     Yes. 

Q.  And  do  you  know  what  that's  adjusted  to 
operate  at? 

A^  I  didn't,  not  at  the  time;  I  don't  know  just 
what  it  was  adjusted  at,  no,  sir. 

Q.  Well,  do  you  mean  just  at  that  moment,  or 
what  do  you  mean;  just  not  at  the  time? 

Mr.  Kelley:  I'll  have  to  object  to  this,  if  your 
Honor  please.    The  witness  said  he  didn't  know. 

A.     The  fact  is 

The  Court:  Well,  wait  a  minute.  I'll  overrule 
the  objection.  You're  inquiring  now  as  to  what  time 
he  means. 

A.  No,  I  don't  know  what  time  it  was,  or  what 
speed  it  was  going,  what  revolutions  per  minute  it 
was  that  it  would  trip  at;  I  couldn't  tell  you. 

Q.    Well,  had  you  ever  tested  the  device,  or  set  it? 

A.  Yes,  sir;  we  hadn't  set  it,  but  we  had  tested 
the  device.  I  hadn't  helped  to  set  it,  but  I  helped  to 
test  it. 
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Q.     And  at  what  speeds  was  it  tested*?  [82] 

A.     I  don't  know. 

Q.     You  don't  know  that?  A.     No. 

Q.  Do  you  know  what  the  purpose  of  that  device 
on  the  wheel  was  % 

A.  Yes,  the  purpose  is  to  shut  off  the  steam  in 
the  engine. 

Q.     When  the  engine  began  to  overspeed? 

A.     That's  right. 

Q.  And  how  much  overspeed  was  the  engine 
supposed  to  get  before  the  device  would  shut  it  off? 

Mr.  Kelley:  Object  to  this  as  not  proper  cross- 
examination,  if  the  Court  please. 

The  Court:  I  think  he  said  he  didn't  know.  I'll 
overrule  the  objection. 

Mr.  Kelley:  To  expedite  matters,  your  Honor, 
your  Honor  permitted  the  interruption  of  the  testi- 
mony of  Mr.  Black,  to  some  extent  on  this,  to  per- 
mit the  testimony  of  the  witnesses  as  to  the  increase 
in  speed  of  the  number  4  engine,  for  which  purpose 
they  are  primarily  called. 

The  Court:  Well,  I  understand  that.  I'll  over- 
rule the  objection. 

Mr.  Paine:  Would  you  read  the  last  question? 
(Whereupon,  the  reporter  read  the  last  pre- 
vious question.)  [83] 

Mr.  Kelley:  He's  already  answered,  if  your 
Honor  please,  several  times  that  he  didn't  know. 

The  Court:  I'll  overrule  the  objection.  He  can 
say  it  again. 

A.     (Witness)  :     Now,  what  is  it  you  want  next? 

The  Court:     Read  the  question. 
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(Whereupon,  the  reporter  again  read  the  last 
previous  question.) 

A.  (Witness)  :  How  nmch  overspeed  supposed 
to  get  before  the  device  would  shut  it  off? 

Mr.   Kelley:     Do  you  understand   the   question? 

A.     Yes,  it's  practically  the  same  qu.estion. 

Mr.  Kelley:     Well,  I  thought  so  too. 

Mr.  Paine:  Let  the  witness  answer  without  Mr. 
Kelley 's  interjecting  here. 

A.     I  don't  know  exactl}^,  so  I  couldn't  answer  it. 

Q.  (By  Mr.  Paine) :  Could  you  give  us  approxi- 
mately? I  don't  want  it  down  to  one  revolution  a 
minute,  Mr.  Coy. 

A.  Well,  it's  supposed  to  shut  off  at  less  than 
300;  that's  the  best  answer  I  could  give  you. 

Q.  That's  entirely  satisfactory;  and  it  was  go- 
ing, as  you  estimated  it,  at  about  800;  that's  what 
you  said,  wasn't  it? 

A.     Yes,  that's  what  I  said. 

Q.  Now,  you  then  decided — was  Mr.  Janecek 
there  at  the  [84]  time? 

A.     He  came  down  after  the  break,  yes. 

Q.  He  came  down  after  the  break,  and  before 
you  left  to  shut  off  the  steam  valve? 

A.  Oh,  no,  not  before  I  left  to  shut  off  the  steam 
valve.  I  didn't  see  him  until  after  I  shut  off  the 
steam  valve. 

Q.  You're  sure  about  that?  You  didn't  have  any 
conversation  with  him  before  you  shut  off  the  steam 
valve  ? 
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Mr.  Kelley:  I  object  to  this,  you  Honor.  This  is 
certainly  improper  cross-examination. 

The  Court:     Who  is  that? 

Mr.  Paine:  The  superintendent,  who  is  going  to 
be  a  witness. 

The  Court:     I'll  overrule  the  objection. 

Q.  (By  Mr.  Paine) :  When  did  you  first  see  Mr. 
Janecek  down  there? 

A.  Oh,  it  was  just  a  few  minutes,  probably  not 
over  five  minutes,  right  soon  after  I  got  back  over 
to  number  4  engine ;  after  I  shut  off  the  steam  valve, 
Mr.  Janecek  v/as  there.  That's  only  a  few  minutes, 
only  four  or  five  minutes. 

Q.  But  you  don't  think  you  saw  him  before  you 
shut  off  the  steam  valve? 

A.  No,  I  had  no  conversation  with  liim  before 
that. 

Q.  Now,  it's  quite  a  ways  to  the  steam  valve, 
isn't  it?  You  [85]  go  up  through  a  catwalk  and 
around  to  the  other  side  of  the  building? 

A.  From  where  I  started,  after  I  stopped,  from 
where  I  saw  the  engine  speed,  I  should  say  it's 
around  175  feet,  150  feet,  around  to  the  other  engine, 
and  then  there's  only  a  few  steps  to  where  I  shut 
the  valve. 

Q.  Well,  the  noise  had  pretty  well  subsided,  the 
noise  of  the  breaking  parts,  by  the  time  you  got  to 
the  valve? 

.   A.     Well,  far  as  I  know,  outside  of  the  steam, 
yes,  the  noise  had  stopped. 
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Q.  By  the  time  you  got  to  the  valve  there  was 
still  some  noise  of  the  escaping  steam,  but  all  the 
noise  of  the  breaking  parts  had  stopped? 

A.  Yes,  as  far  as  I  know;  I  couldn't  be  sure  of 
that,  though;  T  mustn't  answer  that  directly^  be- 
cause I  went  around  to  the  other  side;  I  couldn't 
hear  it  so  well. 

Q.     You're  a  little  deaf,  too,  are  you? 

A.     A  little  bit. 

Q.     Anyway,  you  didn't  hear  it,  is  that  right? 

A.  I  didn't  hear  anything  but  the  steam  escap- 
ing when  I  got  around  to  the  valve. 

(Whereupon,  a  short  piece  of  belting  was 
marked  defendant's  Exhibit  No.  12  for  identi- 
fication.) 

Q.  I  show  you  what's  been  marked  for  identifi- 
cation as  [86]  defendant's  Exhibit  12,  Mr.  Coy,  and 
ask  you  if  that  looks  like  the  piece  of  belting  that 
was  broken  when  you  last  saw  it? 

A.    Yes,  that  looks  something  like  it. 

Q.  It  was  that  type  of  belting  or  that  type  of 
fastening? 

A.  It  was  that  type  of  belting  and  that  type  of 
fastening,  yes,  sir. 

Q.  You  wouldn't  want  to  say  for  sure  that  it  was 
or  wasn't,  I  presume,  but  it  does  look  like  it? 

A.     It  looks  like  it,  yes. 

Q.  And  does  the  break  in  it  look  like  the  break 
that  you  last  saw  ?  A.     Very  much  like  it,  yes. 
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Mr.  Paine:  1  think  that's  all.  I'll  identify  it 
later. 

The  Court:     Yes. 

Mr.  Kelley:     Are  you  offering  it? 

Mr.  Paine:  No,  I'm  not  offering  it  at  this  time, 
Mr.  Kelley.   That's  all. 

The  Court:     Are  you  through  with  this  witness? 

Mr.  Paine:     Yes,  your  Honor. 

(Whereupon,   there   being  no   further   ques- 
tions, the  witness  was  excused.) 

RICHARD  C.  DAVIS 
called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows:  [87] 

Direct  Examination 
By  Mr.  Kelley: 

Q.     Your  name  is  Richard  C.  Davis? 
■    A.     Right. 

Q.  Were  you  the  machine  tender  on  the  number 
4  paper  machine  in  the  Inland  Empire  Paper  Com- 
pany at  the  time  of  the  accident  we  're  talking  about, 
July  3,  1946?  A.     I  was. 

Q.  By  the  way,  how  long  have  you  been  a 
machine  tender? 

A.     At  this  time  it's  four  or  five  years. 

Q.  What  occupation  have  you  followed  in  your 
adult  life? 

A.  Well,  I've  followed  paper  making  the  biggest 
part  of  my  life. 
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Q.  How  long  have  you  worked  around  paper 
mills? 

A.     In  the  neighborhood  of  30,  32  years. 

Q.  Directing  your  attention  to  tlie  afternoon  of 
July  3,  1946,  whereabouts  were  you  when  the  acci- 
dent occurred'? 

A.  I  was  across  the  aisle,  between  number  3  and 
number  4  machines,  and  between  the  bird  screens 
on  the  number  3  machine. 

Q.  I  wonder  if  you  covdd  indicate  to  the  Court 
briefly  with  the  use  of  a  pointer,  directing  your  at- 
tention to  plaintiff's  Exhibit  1,  whereabouts  you 
were,  if  that  shows  enough  space? 

A.  Number  4  bird  screens  are  sitting  ahead  of 
the  paper  machine,  and  number  3  are  across  the 
aisle  from  it.  [88] 

Q.  Is  there  another  exhibit  there  that  shows  the 
position  that  you  refer  to  on  the  number  4  machine 
better?  A.     No,  there  isn't. 

Q.  How  about  Exhibit  5,  press  rolls  of  the  first 
press  ? 

A.  Well,  it  does  show  the  bird  screens  in  this 
picture,  and  it's  across  to  the  east. 

Q.  I  see.  You  may  take  the  chair.  How  did  you 
first  notice  anything  unusual? 

A.  Well,  someone  had  whistled,  and  whistling 
is  a  means  of  attracting  other  people's  attention 
when  there  is  something  wrong. 

Q.  Was  the  number  4  machine — was  or  was  not 
the  number  4  machine  running  away  at  that  time? 

A.     Well,  it  must  have  been,  because 
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Mr.  Paine:     I'll  object  to  that. 

The  Court:  I  think  that  might  be  objectionable. 
You  can  ask  him  what  he  observed,  and  what  was 
happening  there. 

Q.  (Mr.  Kelley) :  What  did  you  observe  with 
reference  to  the  speed  of  the  number  4  machine  at 
that  time? 

A.  At  the  time  I  turned  around  I  noticed  the 
stock  was  being  thrown  by  the  breaker  roll  on  num- 
ber 4  couch. 

Q.  And  what  with  respect  to  the  wire  of  the 
number  4  machine*? 

A.  And  it  appeared  to  be  going  at  an  unusual 
rate  of  speed.  [89] 

Q.  Can  you  show  us  on  plaintiff's  Exhibit  4,  I 
believe,  with  the  use  of  that  exhibit,  what  you  ob- 
served there,  and  explain  to  the  Court  in  your  own 
words  ? 

A.     It  would  be  number  1,  wouldn't  it? 

Q.     Yes,  Plaintiff's  Exhibit  1. 

A.  We  have  a  rubber  breaker  roll  riding  on  top 
of  the  couch,  and  the  stock  running  down  the  wire 
was  being  thrown  in  the  air  by  this  rubber  roll. 

Q.     How  high  was  that  pulp  being  thrown? 

A.  Well,  from  the  angle  in  which  I  was  stand- 
ing, or  located,  it  looked  to  be  three  or  four  feet 
high. 

Q.     You  mean  from  the  roll  itself?  A.     Yes. 

Q.     Three  or  four  feet  above  the  roll  itself? 

A.      Yes. 
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Q.  By  the  way,  what  is  your  best  etsiniate  as  to 
how  high  that  roll,  that  couch  roll,  is  from  the  floor"? 

A.     I  don't  believe  it's  over  three  and  a  half  feet. 

Q.     Well,  then,  what  did  you  do? 

A.  I  got  down  off  the  bird  screens  and  run  for 
the  starting  lever  on  the  wire. 

Q.  You  mean  the  starting  lever  on  the  clutch  of 
the  number  4  machine'? 

A.     The  starting  lever,  yes. 

Q.  Directing  your  attention  to  Exhibit  5,  can 
you  indicate  [90]  where  that  was? 

A.     The  starting  lever? 

Q.     Yes. 

A.  This  is  the  starting  lever  right  above  the 
pointer.  It  is  located  north  of  the  couch  roll,  about 
three  feet. 

Q.  I  wonder  if  you'd  just  take  a  pen  and  mark 
"D"  at  that  jwint  on  that  exhibit,  Exhibit  5? 

A.     Just  below? 

Q.  Make  a  "D"  at  the  point  where  the  starting 
lever  on  the  clutch  is  there. 

A.     It  isn't  very  plain. 

Q.  You  may  have  the  chair,  Mr.  Davis.  You  are 
familiar  with  the  paper  speed  of  that  number  4 
machine  at  the  time  of  the  accident? 

A.     Yes,  I  am. 

Q.     And  what  was  that  paper  speed? 

A.     346. 

Q.  Will  you  explain  to  the  Court  what  you  mean 
by  346? 

A.  That  346  linear  feet  per  minute.  That  is  the 
rate  of  the  paper  when  it  is  finished. 
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Q.     That  was  the  speed  that  that  number  4  ma- 
chine was  set  to  operate  for  this  grade  paper? 
A.     That's  right. 

Q.  And  how  fast  would  you  say  the  wire  of  the 
number  4  machine  was  traveling  before  that  ma- 
chinery broke*?  [91] 

A.  Well,  it  would  be  my  estimate  that  it  would 
be  in  the  neighborhood  of  2000  feet. 

Q.  That,  as  far  as  you're  concerned,  is  just  a 
guess,  though?  A.     Yes,  it's  just  a  guess. 

Q.  In  any  event,  with  respect  to  the  speed  of 
that  number  4  machine,  was  it  going  faster  than  you 
had  ever  saw  it  go  before,  making  paper? 

A.     Yes,  it  is. 

Q.  Did  you  observe  any  pulleys  going  in  the  air 
from  the  number  4  machine  at  that  time  ? 

A.  Well,  it  is  fairly  hard  to  estimate  what  all  a 
person  does  see  in  a  spot  of  that  kind.  A  person 
sees  lots  of  things. 

Q.     Well,  do  you  recall  seeing  any  pulley? 

A.  No,  I  can't  say  that  I  ever  saw  parts  of 
pulleys,  although  it  might  have  been. 

Q.  Do  you  recall  ever  seeing  the  wire  pulley 
going?  A.     No,  I  can't  say  that  I  did. 

Q.     But  you  saw  this  pulp  in  the  air  ? 

A.    Yes. 

Q.  You  know  that  some  of  the  pulleys  exploded, 
but  you  don't  know  which  ones,  is  that  it? 

A.     That's  right. 

Q.     And  you  don't  know  which  exploded  first? 

A.     No. 
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Q.     Well,  why  did  you  throw  the  clutch  out? 

A.  Well,  it's  just  instinct,  I  think,  when  a  per- 
son's in  troul)le,  to  try  to  stop  and  save  some  of  the 
machinery. 

Q.  You  wanted  to  save  the  wire  from  excessive 
speed?  A.     From  damage,  if  possihle. 

Q.     From  damaging  what? 

A.     From  damage. 

Mr.  Kelley:     Ycni  may  inquire. 

C  r  oss-Examination 
By  Mr.  Paine : 

Q.  This  whistle  you  heard,  was  that  somebody 
whistling,  or  was  it  the  engineer's  whistle? 

A.     No,  it  was  one  of  the  workers  had  whistled. 

Q.  Did  you  hear  the  engineer  whistle  being 
blown?  A.     No,  I  didn't. 

Q.     You  have  no  recollection  of  that? 

A.     No,  sir. 

Q.  And  this  2000  feet  a  minute  is  just  as  Mr. 
Kelley  says,  a  guess  on  your  part  ? 

A.     That  is  absolutely  all. 

Q.  You  don't  know  what  effect  such  speed  would 
have  on  the  machinery,  or  anything  of  that  sort? 

A.     No,  I  don't. 

Q.  And  there  was  no  damage  to  the  number  4 
machine  itself,  the  paper  machine?  [93] 

A.     Sir? 

Q.  There  was  no  damage  to  the  paper  machine 
itself;  the  damage  was  all  to  the  line  shaft  and 
pulleys,  wasn't  it? 

A.     No,  there  was  clothing  losses  on  the  machine. 


114  Inland  Empire  Paper  Co.,  vs. 

(Testimony  of  Richard  C.  Davis.) 

Q.    There  was  what? 

A.     The  clothing  on  the  machine  was  damaged. 

Q.     Clothing? 

A.  Yes,  we  call  the  wires  and  the  felt  the  cloth- 
ing of  the  machine. 

Q.  And  when  you  pulled  this  clutch  had  things 
begun  to  pop  downstairs  at  that  time,  or  did  that 
start  right  afterwards? 

A.  Well,  I  wouldn't  guess  on  that,  either.  I 
don't  know^ 

Q.  You  don't  know;  and  do  you  know  w^hether 
the  noise  increased  after  the  pulling  of  the  clutch? 

A.  Well,  it  was  all  just  about  the  same  time,  I 
think,  as  far  as  I  can  recollect. 

Q.     Did  I  undertand,  did  you  go  out  of  the  room  ? 

A.  I  didn't  leave  the  room,  no.  I  started  out, 
but  it  was  all  over  before  I  got  anj^wheres  near  the 
door,  so  I  stopped. 

Q.     Was  the  steam  still  escaping  down  below? 

A.  The  steam  was  escaping  from  the  engine,  the 
broken  pipes. 

Mr.  Paine:     That's  all.  [94] 

Redirect  Examination 
By  Mr.  Kelley : 

Q.  Normally  does  that  machine  speed  up  or  slow 
down  when  you  throw  out  that  clutch  which  is  desig- 
nated by  point  "D"  on  Exhibit  5? 

A.     It  very  seldom  does. 

Q.  By  the  way,  what  would  be  the  maximum 
speed  for  this  wire  on  the  number  4  machine,  on 
any  grade  of  paper? 
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A.  I  think  700  feet  would  bo  plenty  liigh  on  tliat, 
although  we  used  to  run  normally  between  760  and 
780. 

Q.     That  was  a  number  of  years  ago  ? 

A.     Yes. 

Q.     Five,  six,  seven  years  ago  ? 

A.     All  of  that. 

The  Court:  I'm  not  sure  that  I  understand  what 
the  witnesses  mean  when  they  refer  to  these 
clutches.  Is  that  a  device  for  disconnecting  part  of 
the  machine,  or  the  machine,  from  the  power'? 

Q.  Will  you  explain  what  you  mean  by  the 
clutches  % 

A.  We  have  independent  clutches  on  each  sec- 
tion of  the  machine,  and  disengaging  these  clutches 
is  the  same  as  pushing  in  the  clut-ch  on  your  auto- 
mobile; it  frees  it. 

Q.  It  neither  increases  or  decreases  the  speed  of 
the  engine?  No,  sir. 

The  Court:  It  frees  the  machinery  from  the 
power?  [95]  A.     Yes. 

Mr.  Kelley:  I'm  sorry,  I  didn't  catch  your  ques- 
tion. 

The  Court:  I  asked  if  he  meant  it  freed  the 
machinery  from  the  power,  and  he  said  yes. 

Mr.  Kelley:     That's  all. 

Recross-Examination 
By  Mr.  Paine: 

Q.  When  you  took  the  load  off,  it  might  cause 
the  engine  to  speed,  not  the  paper  machine? 

A.    Yes. 
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Q.  Just  the  same  as  when  you  take  your  foot  off 
the  clutch  of  your  automobile,  the  engine  might  in- 
crease a  little  ? 

A.  It  might  increase  the  speed  a  little,  but  the 
governor  is  supposed  to  slow  that  down  again. 

Q.  Disconnecting  the  clutch  would  increase  the 
speed  of  the  engine  ?  A.     Yes. 

Q.  And  this  operation  at  760,  780  feet  a  minute, 
while  you  haven't  made  that  type  of  paper  recently, 
this  machine  is  built  to  operate  at  that  speed,  and 
has  operated  satisfactorily  at  that  speed,  isn't  that 
so?  A.     That's  right. 

Mr.  Paine:     That's  all. 

(Whereupon,   there   being  no   further   ques- 
tions, the  witness  was  excused.)   [96] 

JEROME  L.  JANECEK, 
called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Kelley: 

Q.     What  is  your  name,  please  ? 

A.     Jerome  L.  Janecek. 

Q.  And  you  are  the  superintendent  at  the  In; 
land  Empire  Paper  Company?  A.     Yes,  sir. 

Q.  And  you  were  occupying  that  position  on 
July  3,  1946,  at  the  time  of  the  accident  we're  dis- 
cussing here,  is  that  true?  A.     Yes. 

Q.  How  long  have  you  been  with  the  paper  com- 
pany? A.     Since  1936. 
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Q.  How  long  have  yon  been  in  the  paper  mill 
industry?  A.     Since  1908. 

Q.  Whereabouts  were  you  at  the  time  of  this 
accident  ? 

A.     Between  number  3  and  4  machine. 

Q.     At  what  end? 

A.     At  the  very  south  end,  just  ready  to  leave. 

Q.  Will  you  take  the  pointer,  and  directing  your 
attention  to  plaintiff's  Exhibit  1,  show  the  court 
where  that  is  again?  [97] 

A.     Number  1? 

Q.     Yes,  that's  the  first  exhibit  on  the  end  there. 

A.     This  one? 

Q.     Yes.  A.     'Way  back  at  that  end. 

Q.     What  were  you  doing  at  that  time? 

A.     Talking  to  Mr.  Janosky,  the  back  tender. 

Q.     He  was  the  back  tender  of  what  ? 

A.     Numl)er  4  machine. 

Q.     And  what  occurred  at  that  time  ? 

A.  The  paper  broke  on  his  machine,  at  the  dry 
end. 

Q.     What  end  is  the  dry  end,  the  south  end? 

A.     South  end. 

Q.     And  what  did  you  do  ? 

A.  Well,  I  motioned  to  him,  because  I  was  fac- 
ing the  machine.  He  had  his  back  to  it.  He  turned 
around  and  left  to  take  care  of  it. 

Q.     Which  way  did  he  go  ? 

A.  Northerly,  mostly  north,  slightly  west,  to  get 
to  his  machine. 

Q.     Toward  the  wet  end? 
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A.  Well,  toward  the  wet  end,  but  his  work  was 
at  the  dry  end  at  the  time. 

Q.  Well,  as  you  saw  him  going  toward  the  north 
end,  what  did  [98]  you  do  *? 

A.  Well,  I  turned  around  to  leave  the  room,  then 
I  thought  I  'd  take  a  look  and  see  how  he  was  getting 
along,  or  if  there  was  anything  wrong,  and  instead 
of  him  threading  the  paper  through  the  stack  the 
way  he  should,  why,  he  started  to  run  the  other  end. 

Q.     What  end  is  that? 

A.     That's  the  wet  end. 

Q.     And  then  what  did  he  do? 

A.     I  beg  your  pardon,  I  didn't  get  your  question. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

A.     What  did  the  back  tender  do  ? 

Q.     Yes. 

A.     Well,  he  ran  toward  the  other  end. 

Q.  Did  you  notice  whether  he  went  for  the 
safety  chain  or  not? 

A.  Well,  at  the  time,  I  didn't  know  that  he  went 
for  the  safety  chain,  no. 

Q.     Well,  what  did  you  do  then? 

A.  Well,  I  just  happened  to  come  from  the  wet 
end  and  I  knew  that  Davis,  who's  supposed  to  be 
running  that  machine,  was  assisting  over  on  number 
3,  and  I  figured  that  he  probably  wouldn  't  be  able  to 
get  over  there  quick  enough  to  take  care  of  what- 
ever was  wrong,  so  I  ran  down  to  the  [99]  other  end 
behind  Janosky. 
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Q.  Well,  whereabouts  were  you  at  tliat  time  with 
res])ect,  foi-  example,  the  couch  roll  of  the  number  4 
paper  machine? 

A.  Well,  on  the  way  down  to  the  wet  end  I  didn't 
know  really  why  I  was  running.  I  knew  that  there 
was  some  good  reason  why  he  was  going  down  there, 
and  the  machine  is  operated  in  sections,  so  as  I  was 
running  down  to  the  other  end  I  was  trying  to  ana- 
lyze just  what  was  wrong,  why  he  w^as  in  such  a 
hurry  to  get  there,  so  I  ran  about  until  I  got  about 
fifty  feet  from  the  couch  roll  when  I  noticed  that  the 
machine  was  running  away. 

Q.     What  machine  was  that? 

A.     Number  4. 

Q.  How  was  that  manifest?  What  fact  showed 
you  that  it  was  running  away? 

A.  The  increase  in  the  noise,  and  somewhat  of 
the  change  of  whine,  tone,  gears,  and  the  fact  that 
the  felts  and  wire  were  fluttering  and  the  couch  roll 
was  throwing  stock  into  the  air. 

Q.  What  do  you  mean  by  the  felts  and  ware 
fluttering  ? 

A.  Well,  when  there's  an  excessive  speed  on 
those  felt  rolls  and  the  wire  reels,  why,  they  begin 
to  whip.  The  felts  and  wires  are  a  continuous  blan- 
ket, or  the  same  as  a  continuous  blanket,  and  if  the 
rolls  are  whipped  it  w^ould  cause  the  felt  or  wire  to 
flutter.  [100] 

Q.  You  say  yow  saw  pulp  being  thrown  in  the 
air?  A.     Yes,  sir. 
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Q.  Where  were  you  with  respect  to  the  couch 
roll  of  the  number  4  machine  when  you  observed 
pulp  being  thrown  in  the  air? 

A.  Oh,  about  45  or  50  feet  south  of  it,  in  the 
aisle. 

Q.  Can  you  show  the  Court  from  any  of  these 
exhibits,  from  Exhibit  6,  for  example,  or  5,  can  you 
show  the  Court  where  the  couch  roll  is  on  5  ? 

A.     This  is  the  bottom  couch  roll  right  here. 

Q.  And  when  you  saw  the  pulp  being  thrown  in 
the  air  where  were  you  with  respect  to  that  spot? 

A.  Here's  the  center  of  the  aisle.  I'd  say  I  was 
over  three  quarters  of  the  way  east  from  this  ma- 
chine, and  this  way  about  50  feet. 

Q.  Can  you  indicate  on  that  picture  where  you 
were,  or  would  that  allow  enough  space? 

A.  Well,  in  this  direction.  Here's  the  first  felt. 
That  occupies  the  space  from  here  to  here,  and  from 
there  further  along  this  same  direction  is  the  second 
felt,  and  over  above  it  is  the  third  felt.  The  two 
felts  don't  take  up  much  more  space  there  than  this 
one  does  alone.  Well,  I  was  opposite  those  two  felts. 

Q.  Well,  directing  your  attention,  for  the  re- 
cord, to  these  pipes  where  my  pointer  is  indicating 
on  Exhibit  5,  what  [101]  what  are  those  called? 

A.     Those  are  water  legs  on  a  suction  system. 

Q.  Now,  where  with  reference  to  those  water  legs 
did  you  observe  pulp  being  thrown  in  the  air,  as  you 
faced  the  couch  roll  on  the  number  4  machine? 

A.  This  is  the  face  of  the  reel.  Back  of  that  is 
the  couch  roll,  which  is  the  same,  parallel  to  that 
and  about  the  same  face,  so  as  you  11  see,  this  is  a 
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diagonal  picture.    Part  of  the  couch  roll  is  sticking 
out  here.     The  lumps  were  cast  up  in  here,   and 
crossed  this  full  area  here. 

Q.     About  how  high  were  they  going? 

A.     I'd  say  about  four  or  five  feet. 

Q.  Well,  just  to  fix  it  for  the  record,  for  identifi- 
cation, directing  your  attention  to  Exhibit  5,  a  pic- 
ture of  the  press  rolls  of  the  first  press,  and  par- 
ticularly to  this  pi})ing  that  runs  in  a  general  east- 
erly and  westerly  direction,  how  much  higher,  if 
higher,  was  the  pulp  being  thrown  with  respect  to 
that  piping,  for  example? 

A.  I  should  say  ten  inches  above  that  liand  rail. 
It  was  above  the  hand  rail. 

Q.  Do  you  know  how  high  that  hand  rail  is  from 
the  couch  roll,  for  example? 

A.  I'd  say  it  is  four  feet.  That's  four  feet  above 
where  the  paper  should  normally  come  out.  The 
paper  should  come  out  between  the  two  couch  rolls, 
the  top  and  the  [102]  bottom.  The  couch  roll  is 
twelve  or  fourteen  inches  in  diameter. 

Q.  Did  you  observe  any  driven  wire  pulley 
damaged?  A.     Yes,  sir. 

Q.     Whereabouts  ? 

A.  The  wire  pulley  sets  under  the — on  my  right 
here. 

Q.  You're  indicating  now  the  water  leg  on  Ex- 
hibit 5? 

A.  Yes,  counting  from  left  to  right,  or  south  to 
north,  the  wire  pulley  is  nearer  the  right  end  of 
those  two  water  legs,  that  is,  of  those  several  water 
legs. 
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Q.  Did  that  driven  wire  pulley  damage  any  of 
those  water  legs,  by  the  way  ? 

A.  It  damaged  two  of  them  seriousl}^,  and  some 
small  piping  on  one,  at  least  one,  of  those  others. 
That's  numbers  1,  2  and  3. 

Q.  Directing  your  attention  to  Exhibit  7,  is  that 
a  picture  of  the  wire  driven  pulley  you're  referring 
to  ?  A.     Yes,  sir. 

Q.  Did  you  observe  the  driven  wire  pulley  that's 
set  forth  in  plaintiff's  Exhibit  7,  was  that  hurled  in 
the  air?  A.     Yes,  sir. 

Q.  And  when  did  you  make  that  observation, 
with  reference  to  when  you  first  saw  the  pulp  being 
thrown  above  the  couch  roll  1 

A.  Well,  I  was  running,  and  just  as  I  realized 
that  it  was  [103]  that  the  machine  was  running  too 
fast,  and  saw  this  pulp,  and  saw  the  reason  for  it, 
realized  what  the  reason  was,  that  this  pulp  was  fly- 
ing in  the  air  was  an  overspeed,  just  then  the  wire, 
or  the  first  felt  pulley  went  up  in  the  air, 

Q.  You  saw  the  pulp  being  hurled  in  the  air 
before  you  ever  saw  the  wire  pulley  go  in  the  air? 

A.     That's  right. 

Q.  You  mentioned  this  speed.  Was  that  number 
4  machine  going  faster  than  it  ever  had  gone  before, 
making  paper? 

A.  The  fact  that  the  pulp  was  flying  in  the  air 
indicated  that  it  was. 

Q.     What  did  you  do  then? 

A.  I  turned  for  the  safety  chain,  which  by  that 
time  I  had  passed,  but  I  found  that  Janosky  and 
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Leitner,  and  it  seems  to  me  there  was  one  or  two 
others  there  already,  and  I  had  done  that,  of  course, 
just  as  I  stopped,  I  started  to  do  that  when  tliis 
])ulley  exploded.  Well,  when  these  (me  or  two  ])ul- 
leys  exploded  on  the  wire  or  the  first  press,  in- 
stantly after  that  there  was  another  explosion  to  my 
left.  I  thought  it  was  the  third  })ress  pulley,  which 
should  have  been  just  about  to  ray  left,  but  I  didn't 
see  anything-  go  up  in  the  air.  Later  I  concluded  it 
must  have  been  the  explosion  downstairs. 

Q.  By  the  way,  how  do  the  operators  keep  check 
with  the  [104]  si)eed  of  the  number  4  paper  ma- 
chine when  it  is  running?  How  do  they  do  that? 

A.  By  counting  the  revolutions  of  the  drier  or 
the  bottom  calender  roll. 

Q.  And  did  you  go  down  to  the  basement  where 
the  Sumner  steam  engine  was  located,  after  the 
accident  ? 

A.  Well,  the  first  thing  I  did  when  those  two  ex- 
plosions had  occurred,  why,  I  was  afraid  that  the 
engine  might  come  up  through  the  floor,  so  I  started 
to  leave  there,  and  I  went  toward  the  dry  end  again, 
and  by  the  time  I  got  to  the  dry  end,  why,  the  worst 
of  it  was  over. 

Q.     That's  the  south  end  of  the  number  4? 

A.  That's  the  south  end,  where  I  had  originally 
started  from,  and  by  that  time  the  chemist  had 
showed  up  at  that  particular  place,  and  I  sent  him 
over  to  the  boiler  room  to  have  the  steam  shut  off 
of  that  side  of  the  mill. 

Q.     Who  was  he? 

A.     A  fellow  by  the  name  of  Lovegrin. 
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Q.     Where  is  Lovegrin  now  ? 

A.  Oh,  he's  left  our  employ  about  eight  or  ten 
months  ago,  and  he's  someplace  in  Pennsylvania. 

Q.  And  did  you  go  over  to  the  Sumner  steam 
engine  yourself? 

A.     I  went  downstairs  right  after  that. 

Q.  What  did  you  notice  with  respect  to  the 
Pickering  Governor  of  the  Sumner  steam  engine  ? 

A.  Well,  at  first  there  was  a  lot  of  water  and 
steam  flying  around,  and  it  was  quite  cloudy,  and 
I  couldn't  make  out  anything  except  parts  of  the 
engine  through  the  fog  and  water,  but  shortly  after 
that,  why,  it  cleared  up,  because  meanwhile  Coy 
had  gone  over  and  had  shut  the  steam  off  of  number 
3  and  4  machines,  and  by  that  time,  why,  we  got 
over  to  the  engine,  that  is,  we  could  see  the  engine. 

Q,     You  were  able  to  make  observations'? 

A.  Yes,  and  it  was  running  along  slowly,  just 
idling. 

Q.  And  what  with  respect  to  the  Pickering  gov- 
ernor?  Was  that  or  was  that  not  tripped? 

A.     Well,  the  overspeed  was  tripped. 

Q.  By  the  overspeed  you  mean  the  Brownell 
overspeed  stop?  A.     Yes. 

Q.     What  about  the  Pickering  governor  itself? 

A.     It  wasn't  tripped. 

Q.     Did  you  notice  the  belf? 

A.     The  belt  was  broke. 

Q.  What  about  the  safety  chain?  Directing  your 
attention  to  Exhibit  10,  a  picture  showing-  the  chain 


Hartford  Steam  Boiler  Etc.  Co.  125 

(Testimony  of  Jerome  L.  Janecek.) 

goiiig  through  the  floor  to  the  Sumner  steam  engine, 

had  that  safety  chain  pulled  the  pin? 

A.     No,  the  pin  didn't  quite  pull   clear  out. 

Q.  Well,  what  did  you  do  with  respect  to  that 
machinery  right  then,  yourself?   Did  you  touch  it? 

A.  Well,  I  asked  Coy  to  shut  it  down.  He  had 
to  shut  the  throttle  off. 

Q.  By  the  way,  when  did  an  insurance  repre- 
sentative get  to  the  scene  of  the  accident  ? 

A.  Oh,  I  can't  remember  now,  but  four  o'clock 
would  be  my  guess. 

Q.     That  same  day?  A.     Yes. 

Q.  By  the  way,  there's  been  some  talk  here 
about  the  number  4  machine  operating  speed.  What 
speed  was  it  that  day? 

A.     The  speed  of  that  machine  ? 

Q.     Yes.  A.     About  345. 

Q.  And  when  was  the  last  time  the  machine  had 
ever  operated  at  a  higher  speed? 

A.  Well,  you  mean  a  higher  speed,  or  a  maxi- 
mum speed? 

Q.  No,  a  higher  speed  of  making  paper;  690 
lineal  feet,  for  example. 

A.  Well,  when  we  ran  out  of  w^ood  about  1941 
we  had  to  change  our  grade,  and  w^e  went  on  to  waste 
paper  and  various  war  grades,  and  that  put  us  off 
of  news,  and  news  was  the  one  grade  that  we  run 
at  those  speeds. 

Q.  Well,  since  1941  what  speed  have  you  been 
running  that  number  4  paper  machine  ? 

A.     From  about  75  to  450  feet.  [107] 
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Q.     And  most  of  it  under  400  feet? 

A.     Most  of  it  under  400  feet. 

Q.  If  the  Brownell  overspeed  stop  were  set  at, 
for  example,  700  lineal  feet,  that  wouldn't  interfere 
with  the  operation  of  your  paper  machine! 

A.     At  any  speed  below  that,  no. 

Q.  What  is  and  was  the  top  speed  of  that  num- 
ber 4  paper  machine  1 

A.  I've  run  it  about  680,  690  feet,  but  there  was 
a  time  before  I  came  when  they  ran  it  on  a  dif- 
ferent  

Q.  Well,  I'm  not  talking  about  before  you  came. 
I  mean  of  your  own  personal  knowledge,  and  you've 
been  there  since  when  ?  A.     1936. 

Mr.  Paine:  I  don't  think  he  gave  the  answer. 
He  started  to,  but  I  don't  think  he  finished  the 
answer. 

The  Court:     How  long  had  he  been  there! 

Mr.  Paine:  No,  the  top  speed  that  it  had  been 
run  since  he  had  been  there. 

The  Court:     I  understood  him  to  say  690  feet. 

A.     680  or  690  feet. 

Q.  Did  you  stop  the  third  and  second  felts 
yourself?  A.     No. 

Mr.  Kelley:     I  think  that's  all. 

Cross-Examination 
By  Mr.  Paine: 

Mr.  Paine:  Is  this  all  the  testimony  you  expect 
to  put  on  by  Mr.  Janecek,  or  do  you  expect  to  call 
him  after  Mr.  Black? 
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Mr.  Kelley:  No.  I  don't  know  what  we'll  pre- 
sent in  rebuttal. 

Q.  (Mr.  Paine) :  Now,  you  were  upstairs  talk- 
ing to  Mr.  Janosky  when  things  began  to  ha})pen, 
is  that  right?  A.     Yes,  sir. 

Q.  And  you  turned  to  go  out,  and  he  started  up 
to  this  safety  tri])  device  that  works  on  the  butter- 
fly valve? 

A.     He  really  started  to  re-thread  the  machine. 

Q.     To  what? 

A.  He  really  started  to  re-thread  the  paper 
through  the  machine. 

Q.  Yes,  then  you  saw  him  turn  and  start  run- 
ning up  alongside  the  machine? 

A.     That's  right. 

Q.  And  you  w^ondered  what  he  was  running  up 
there  for,  and  by  that  time  the  noise  began  to 
increase,  did  it  ? 

A.  I  hadn't  noticed  it,  because  I  was  expecting 
something  entirely  different ;  the  paper  could  break 
on  the  other  end,  those  felts  running  off,  or  various 
reasons,  and  that's  what  I  was  afraid  of,  that 
maybe  a  felt  was  running  off. 

Q.  And  then  what  finally  caused  you  to  start 
going  up  to  [109]  the  other  end? 

A.    What  prompted  me  to  go  to  the  other  end  ? 

Q.     Yes. 

A.  The  fact  that  he  was  going  down  there  in 
such  a  hurry,  and  Davis  wasn't  over  there  to  help 
him;  I  didn't  think  Davis  might  get  over  there,, 
could  get  over  there,  as  fast  as  I  could. 
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Q.  And  by  the  time  you  got  up  to  where  the 
safety  stop  device  was,  you  say  there  were  men 
already  there'? 

A.  Well,  I  ijassed  that,  because  I  didn't  look  to 
see  why  Janosky  turned.   I  went  straight  ahead. 

Q.  And  then  you  did  turn  and  see  that  he  was 
down  at  the  safety  valve?  A.     That's  right. 

Q.  And  what  happened  after  thaf?  Was  that 
when  this  first  explosion  took  place  1 

A.     That's  right. 

Q.  And  then  you  heard  another  following  that, 
on  your  leftf 

A.     Immediately  after  the  first  one. 

Q.  And  you  thought  maybe  the  engine  was  go- 
ing to  blow  up,  or  something  ? 

A.     I  expected  that  to  be  next. 
.   Q.    And  you  turned  then  and  went  to  the  end  of 
the  room,  to  get  ouf? 

A.     The  south  end,  where  I  'd  come  from.  [110] 

Q.  And  when  you  got  down  towards  that  end, 
the  commotion  was  dying  dow^n? 

A.  The  noise  and — well,  everything  seemed  to  be 
quite  quiet,  except  the  steam  and  water  downstairs 
was  making  some  noise. 

Q.     Where  was  it  that  you  met  Mr.  Lovegrin? 

A.     At  the  dry  end. 

Q.     The  dry  end"? 

A.     That's  almost  at  the  end  of  the  building. 

Q.  And  you  told  him  to  go  up  and  shut  off  the 
main  steam  throttle  ? 

A.  I  told  him  to  go  to  the  boiler  room  and  have 
them  shut  it  off. 
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Q.  And  then  you  went  on  down  into  the  base- 
ment? A.     That's  right. 

Q.  And  at  that  time  the  engine  was  idling  down 
tliere,  is  that  right? 

A.  I  couldn't  tell  immediately  for  fog  and  steam, 
for  fog  and  water,  steam  and  water. 

Q.  Steam  and  water  well,  as  soon  as  the  steam 
and  water  cleared  up,  the  engine  was  idling  then? 

A.     That's  right. 

Q.  And  then  after  that  it  stopi^ed  completely, 
when  Coy  shut  off  the  steam,  is  that  right? 

A.     Yes.  [Ill] 

Q.  About  how  long  w^as  that  after  you  had  gotten 
down  into  the  basement  ? 

A.  Oh,  I  perhaps  was  down  there  five  minutes. 
Coy  wasn't  there  when  I  got  there.  He  had  already 
turned  around,  a])parently,  and  went  to  shut  the 
steam  off. 

Q.  Well,  but  you  could  tell  the  effect  of  his  shut- 
ting the  throttle  stopped  the  machine  from  idling? 

A.  The  steam  cleared  up  very  shortly  after  it 
was  shut  off,  yes. 

Q.  And  that  was  after  you  were  down  in  the 
basement,  and  the  commotion  ceased,  and  the  en- 
gine had  gone  back  to  an  idling  pace,  is  that  right? 

A.     That's  right. 

Q.  Then  when  the  steam  cleared  away  and  you 
surveyed  the  damage  down  there,  a  lot  of  this  line 
shaft  and  pulleys  w^ere  broken,  were  they  ? 

A.    Yes,  sir. 
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Q.     And  thrown  around  rather  promiscuously? 

A.    Yes. 

Q.  Did  you  observe  any  broken  pieces  of  pulleys 
and  equipment  near  the  engine? 

A.  Not  right  at  the  engine.  Everything  was 
west  of  it. 

Q.     All  sort  of  west  of  the  engine,  is  that  right? 

A.     West  of  the  engine,  where  the  line  shaft  was. 

Q.  And  what  about  this  main  drive  belt  from 
the  engine  to  [112]  the  line  shaft;  did  it  come  off 
when  the  driven  j^ulley  broke? 

A.     It  was  lying  on  the  floor. 

Q.     Was  it  near  the  engine? 

A.     It  was  still  around  the  engine  pulley. 

Q.  Maybe  you  could  step  down  here  and  show 
me  about  where  that — if  we've  got  a  picture  that 
shows  that.  A.     That  belt 

Mr.  Kelley:     Three  and  four  shows  the  belt. 

Q.  Had  this  pulley  broken  in  the  left  hand  cor- 
ner, or  did  the  belt  come  off  that? 

A.  No,  that's  the  one  on  the  engine.  The  belt 
stayed  on  that  pulley,  in  that  neighborhood.  It 
couldn't  get  very  far. 

Q.     This  pulley  or  wheel  here  is  on  the  engine? 

A.  Just  a  minute,  I  want  to  get  my  bearings 
here. 

Mr.  Kelley:  Take  your  time.  That's  the  main 
belt  there. 

A.     That 's  the  line  shaft  pulley,  the  driven  pulley. 

Q.    Yes?  A.    Yes. 

Q.     And  that  had  broken?  A.     Yes. 
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Q.  And  tlie  belt  liad  flown  back  towards  the 
engine,  and  was  cui-led  up  under  the  engine,  near 
the  engine?  \}VX] 

A.  Well,  there  isn't  much  room  for  that  belt. 
It's  a  large  belt,  but  it  had  come  this  way  and  was 
lying  still  in  the  general  direction  that  it  should  be 
driving,  but  it  was  laying  on  the  floor. 

Mr.  Kelley :  Are  you  indicating  a  general  north- 
east direction? 

A.  General  west;  I  wouldn't  say  whether  it  was 
east  or — yes — I  thought  you  said  north — I  misun- 
derstood the  question.  General  northeast.  This  way 
is  south. 

Q.     This  way  is  south'? 

A.     Yes.   That  w^ay  is  west. 

Q.  Was  it  over  this,  looks  like  a  little  wall  there, 
on  top,  on  this,  wasn't  it? 

A.  It  was  perhaps  all  the  way  out  of  that  wall, 
or  anyway  it  had  moved  from  here  in  here  some 
place. 

Q.  Was  it  jammed  up  in  any  way  in  connection 
with  the  engine  itself,  or  any  moving  parts  of  the 
engine  ? 

A.  I  couldn't  see  where  it  w^as,  except  that  on 
the  engine  there  isn't  very  much  room  to  spare, 
that  is,  on  the  pulley  of  the  engine ;  it  couldn  't  very 
well  get  out  of  there. 

Q.  What  was  its  condition?  Was  it  torn  or 
broken  in  any  respect?  A.     It  was  bruised. 

Q.     Was  there  a  tear  in  it?  [114] 

A.  Some  small  gouges,  as  far  as  I  can  remember. 
It  didn't  need  any  repairs. 
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Q.     You  don't  remember  a  strip  torn  in  if? 

A.  Wei],  if  you'd  call  a  gash  anywheres  from 
two  to  six  inches  a  strip,  I'd  say  yes,  but  it  wasn't 
tore  out ;  it  was  gashed  or  bruised.  A  broken  pulley 
or  a  shaft  might  have  hit  it. 

Q.  And  where  had  the  pieces  of  this  pulley 
gone;  had  they  flown  over  in  the  general  direction 
of  the  engine? 

A.  There  were  pulley  pieces  all  over  the  base- 
ment, from  all  the  pulleys  that  were  broke,  and  I 
couldn't  tell  you  which  was  which. 

Q.  The  basement  was  pretty  well  covered  with 
them?  A.     Yes,  sir. 

Q.  Now,  you  went  over  to  the  number  4  engine, 
you  said,  I  think,  and  noticed  that  the  belt  to  the 
governor  was  broken  and  off?  A.     Yes,  sir. 

<J.     Where  was  it  lying? 

A.  About  as  directly  under  it  as  it  could  fall. 
Xt  didn't  throw  itself  or  fly  out  of  position  at  all. 
It  broke  and  fell  straight  down. 

Q.  It  broke  and  had  fallen  down  fairly  straight 
underneath  the  machine?  A.     Yes,  sir.  [115] 

Q.  And  I  don't  believe  you  at  that  time  exam- 
ined the  machine  further  with  any  care,  did  you,  Mr. 
Janecek?  A.     You  mean  the  engine? 

Q.     The  engine. 

A.  Well,  I  wanted  to  know  why  some  of  these 
safeties  on  it  didn't  work.  That  was  the  first  thing 
I  was  interested  in. 

Q.     And  you  examined  the  Brownell  stop? 

A.     Yes,  sir. 
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Q.     It  had  worked?  A.     It  had. 

Q.     Now,  did  you  say  you  examined  the  stoy)  on 
the  governor? 

A.     You  mean  the  safety  stops'?    Yes,  sir. 

Q.     Huh?  A.     Yes. 

Q.    When  did  you  do  that  ? 

A.     At  the  same  time. 

Q.     What  sort  of  an  examination  did  you  make  of 
tliat  ? 

A.     Well,  I  wanted  to  see  if  the  pin  had  dropped. 

Q.     You  mean  this  pin,  now,  that  goes  up  to  the 
safety  pull  upstairs?  A.     Yes,  that's  right. 

Mr.    Kelley:     Are    you    talking   now    about    the 
Pickering  governor  or  the  butterfly  valve? 

A.     Butterfly  valve,  I  am.  [116] 

Q.     Yes,  sir;  and  the  pin  had  been  pulled  from 
the  link  in  the  butterfly  valve? 

A.     It's  the  safety  pin  that  they  pulled  uptsairs. 
The  handle  is  upstairs. 

Q.     The  handle  is  upstairs;  it  hangs  down  on  a 
chain  and  lifts  the  pin  out. 

Mr.    Kelley:     You    may    take    the    chair,    Mr. 
Janecek. 

The  Court:     It's  time  for  adjournment  now.  We 
might  as  well  suspend. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  October  8,  1947,  at  10  o'clock  a.m.) 
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Si)okane,  Washington 

Wednesday,  October  8,  1947 

10  o'clock   A.M. 

JEROME  L.  JANECEK 

Cross-Examination 
(Continued) 
By  Mr.  Paine : 

Q.  You  might  just  step  down  here.  On  Exhibit 
8 — just  stand  around  on  this  side  so  that  the  Court 
can  see — this  pin  we  have  reference  to  is  this  little 
pin  here  in  the  upper  right  hand  corner  of  the  ex- 
hibit number  8,  attached  to  a  chain  that  leads  up 
to  the  top  of  the  picture,  is  that  right  *? 

A.    Yes. 

Q.  And  this  chain  then  runs  on  up  through  and 
comes  up  through  the  pipe  on  exhibit  10,  the  chain 
itself,  on  up  through  the  floor  and  comes  out  here, 
through  the  pipe  to  a  handle  in  exhibit  9*? 

A.     Yes.  [117] 

Q.  That's  right;  and  that  chain  is  fairly  taut; 
it  isn't  looped  or  slacked,  it  just  runs  from  here 
right  straight  up  through,  doesn't  it? 

A.     There  could  be  some  slack  in  it. 

Q.     Very  much? 

A.     No,  but  there  might  be  an  inch  or  two. 

Q.  Now,  when  you  took  a  look  at  this,  what 
condition  did  you  find  the  pin  in? 

Mr.  Kelley:     Just  a  minute;  by  "this" 

Q.     The  pin  on  Exhibit  8. 

A.     The  pin  was  pulled  clear  up  to  the  lower  leg. 
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Q.     Clear  up  to  the  lower  leg? 

A.     There's  two  legs  there,  two  looj)s,  or  two  eyes. 

Q.  And  it  was  pulled  up  to  the  lower  of  those 
two  eyes?  A.     Yes,  sir. 

Q.     It  wasn't  pulled  out  of  the  eyes,  then,  was  it? 

A.     No, 

Q.  And  in  order  to  release  the  butterfly  valve,  it 
has  to  be  pulled  out  of  the  eyes,  doesn't  it? 

A.     Yes. 

Q.  So  that  the  i^ulling  of  the  safety  handle  up- 
stairs had  failed  to  operate  to  release  the  butterfly 
valve  downstairs,  hadn't  it? 

A.     That's  right. 

The  Court:  I  wonder  if  there  is  any  question 
about  the  effect  of  pulling  that  pin  out  from  the 
butterfly  valve?  Does  that  shut  the  steam  off  from 
the  engine? 

Mr.  Paine:     Yes 

Mr.  Kelley:  I  wonder  if  the  witness  could  an- 
swer that? 

Mr.  Paine:     Yes,  I'm  not  going  to  answer  it. 

The  Court:  What  I  had  in  mind  was,  if  counsel 
could  agree  on  it,  they  could  tell  me. 

Q.  (By  Mr.  Paine)  :  Would  you  explain  that, 
Mr.  Janecek,  a  little  more  in  detail,  what  this  but- 
terfly valve  mechanism,  how  it  operates  to  stop  the 
engine  ? 

A.  It  works  the  same  as  a  damper  in  a  stove 
pipe.  A  half  turn,  it  would  be  crosswise  in  the 
pipe,  or  back,  it  would  allow  steam  to  flow  through 
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very  freely,  practically  open.    In  other  words,   it 
would  be  edgewise,  and  across  the  pipe  as  an  ob- 
struction in  another  position. 

Q.  In  other  words,  you  have  your  steam  pipe, 
which  is  round?  A.     Right. 

Q.  And  this  valve  runs  through  so  that  when 
it  is  open  it  is  merely  a  plane  surface,  and  the  steam 
comes  through?  A.     That's  right. 

Q.  And  vrhen  the  valve  is  closed,  it  swings 
around  in  some  fashion  such  as  that,  and  shuts  off 
the  steam,  is  that  right?  [119]  A.     Yes. 

Q.  Now,  on  this  device  we  were  talking  about 
here,  you  might  step  down  here  again,  in  Exhibit 
8,  where  the  pin  was,  over  right  on  the  center  of 
the  picture  to  the  right  is  a  square  or  oblong  look- 
ing piece  of  metal.  What  is  that  ? 

A.     That's  the  weight. 

Q.  And  that  works  as  a  lever  on  the  arm  into 
this  little  round  piece  about  an  inch  away  from  it 
here,  is  that  right?  A.     Yes,  sir. 

Q.  And  when  that  weight  comes  down,  that  turns 
the  butterfly  valve  to  a  position  to  shut  it  off  against 
the  flow  of  the  steam?  A.     That's  right. 

Q.  And  by  the  pulling  of  the  pin,  that  releases 
the  tension  on  it  so  that  the  weight  can  drop  down 
and  close  the  butterfly  valve,  is  that  right  ? 

A.     Yes. 

Q.  And  with  the  pin  in  position  that  holds  it 
there,  the  weight  can't  drop  down  and  close  the 
valve,  is  that  right?  A.     Yes. 
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Q.  Now,  did  you  look  at  any  other  devices  there, 
or  was  that  all  you  looked  at  to  see  whether  they 
had  operated  or  not?  [120] 

A.  There  is  another  stop  there  that  should  trip 
when  the  belt  on  the  governor  breaks,  when  one  of 
the  belts  on  the  governor  breaks,  and  then  there's 
the  over  speed  device  to  stop  when  the  machine  or 
engine  reaches  a  p re-determined  setting. 

Q.  That's  down  on  the  flywheel,  or  something, 
isn  't  it  ? 

A.     The  overspeed  is  on  the  flywheel. 

Q.  That  works  up  to  the  same  butterfly  valve, 
doesn't  if?  A.     Yes,  sir. 

Q.  It  comes  up  and  joins  the  chain  here  on  Ex- 
hibit 8  where  the  pin  is  located,  is  that  right "? 

A.     This  chain. 

Q.  And  they  both  attach  to  the  same  upper  arm 
of  the  butterfly  valve?  A.     That's  right. 

Q.  Now,  does  that  release  the  tension  there  on 
the  butterfly  valve  too,  or  not? 

A.  In  the  same  way;  that  is,  the  chain  happens 
to  go  slack  in  the  one  case,  and  in  the  other  case 
it's  disconnected  by  pulling  the  pin. 

Q.  Now,  w^hat  about  your  examination  of  any 
other  devices  there?  Did  you  make  anything  other 
than  just  a  casual  look?  Did  you  make  an  examina- 
tion of  this  device  on  the  governor  belt? 

A.  Nothing  more  than  to  see  if  they  had  tripped 
or  not.  [121] 

Q.  You  did  examine  them  to  see  if  they  had 
tripped  or  not?  A.     Yes,  sir. 
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Q.     You  feel  positive  about  that?  A.     Yes. 

Q.     What  did  you  observe  in  that  regard? 

Mr.  Kelley:  I  think  this  is  repetition,  your 
Honor.  He  testified  yesterday  that  the  Pickering 
governor  had  not 

Mr.  Paine:  Well,  I  think  the  Judge  wants  to 
know  the  details  of  how  you  determine  that  by  look- 
ing at  it,  and  so  forth. 

The  Court:     I'll  overrule  the  objection. 

A.  As  I  understand  it,  you  want  to  know  what 
other  examination  I  had  made. 

The  Court:     What  you  observed. 

Q.  What  ^ou  observed  in  respect  to  the  governor 
stop. 

A.     Well,  the  pin  hadn't  pulled  completely  out. 

Q.  I'm  not  talking  about  the  stop  on  the  gov- 
ernor. 

A.     Then  what  are  you  talking  about  ? 

The  Court:  Are  you  talking  about  the  stop  on 
the  flywheel? 

Q.  The  stop  here,  Mr.  Janecek,  the  Pickering 
stop  on  the  governor,  which  is  operated  and  shown 
in  Exhibit  8  by  this  idler  pulley  riding  on  the  belt 
between  the  governor  and  the  engine.  [122] 

A.     Yes. 

Q.     Now,  did  you  take  a  look  at  that? 

A.    Yes. 

Q.  That  operates,  does  it  not,  by — when  the  belt 
is  off,  or  off  between  the  two  pulleys,  the  rider 
pulley  is  counter-balanced  by  a  weight  which  is 
shown  down  here  in  the  lower  left  hand  corner? 

A.     Right. 
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Q.  And  when  the  tension  of  the  belt  is  removed, 
this  weight  falls  down  and  the  idler  pulley  runs  up 
and  trips  the  mechanism  on  the  governor? 

A.    Yes. 

Mr.  Kelley:  May  the  record  show  counsel  is  re- 
ferring to  Exhibit  8. 

Q.  (By  Mr.  Paine)  :  And  you  found  the  belt 
was  off*?  A.     It  was  broke. 

Q.     Where  was  the  belf? 

A.  It  had  gone  straight  down,  and  as  I  described 
it,  laid  across  Irere.  Part  of  it  was  lying  or  hang- 
ing near  the  floor. 

Q.  Hanging  from  what?  Was  it  still  attached 
to  either  of  the  wheels'? 

A.  It  was  off  here,  and  part  of  it  was  either  off 
that  pulley  or  laying  down  here,  and  draped  across 
here. 

Q.  Part  of  it  was  lying  on  the  driving  pulley, 
and  the  rest  [123]  laying  on  the  floor? 

A.  Far  as  I  know  it  could  have  been  on  the 
pulley  or  on  this  side  of  the  pulley  or  down  here. 
I  won't  testify  to  that.    I  don't  recall  exactly. 

Q.  But  the  weight  had  fallen  and  the  idler  pul- 
ley had  moved  up?  A.     Yes. 

Q.  And  had  that  tripped  the  mechanism  in 
there  ?  A.     No. 

Q.  That  is  set  on  a  pin,  or  a  bar,  so  that  when 
the  bar  moves,the  pin  moves,  doesn't  it? 

A.  Well,  there's  a  bar,  yes,  but  it  releases  a 
ratchet. 
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Q.     Higher  up  in  the  governor? 

A.     Yes,  hut  it  doesn't  show  there. 

Q.  When  the  bar  moves  the  pin  moves  and  re- 
leases the  ratchet?  A.     That's  right. 

Q.  And  what  was  it  you  examined  there  and 
found  hadn't  happened? 

A.     That  the  ratchet  was  still  wound  up. 

The  Court:     I  didn't  get  that  last  answer. 

Q.  The  ratchet  was  still  wound  up.  Now,  on 
the  day  that  Mr.  Olinger — You  know  Mr.  dinger, 
don't  you?  A.     Yes. 

Q.  He  came  out  there,  I  believe  it  was  about 
2:30  on  July  5,  is  that  right?  [124] 

A.     That's  about  right. 

Q.  In  the  afternoon  of  the  5th.  This  accident 
was  the  day  before  the  4th  of  July,  and  he  got  there 
the  day  after;  did  you  and  Mr.  Olinger  go  to  this 
device  on  the  governor? 

Mr.  Kelley:     I  think  the  accident  was  July  3. 

Q.  Yes,  I  said  July  3.  The  4th  was  the  next 
day,  and  then  Mr.  Olinger  arrived  on  the  5th.  That's 
correct,  isn't  it? 

A.  I'd  say  that  he  was  there  about  two  days 
later,  yes. 

Q.  And  did  you  and  Mr.  Olinger  go  to  the  device 
on  the  governor,  this  Pickering  stop  device,  and 
test  it  out  four  or  five  times?  A.     Yes. 

Q.     What  happened?  A.     It  worked. 

Q.     It  worked  every  time  that  you  tested  it? 

A.     Every  time  we  tested  it. 
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Q.  And  you  did  that  by  liolding  this  lidev  pulley 
back  up  in  the  position  in  which  it  would  be  held 
by  the  belt?  A.    Yes. 

Q.  And  then  releasing  your  hand  from  it,  in  the 
same  maimer  as  it  would  be  released  if  the  belt 
broke  or  was  taken  off?  A.     Yes.  [125] 

Q.  And  the  weight  pulled  the  idler  pulley  dow'n 
and  operated  the  device?  A.     Yes,  sir. 

Q.  How  many  times  did  you  try  that,  would  you 
say? 

A.     Oh,  at  least  three,  and  possibly  four  or  five. 

Q.     And  every  time  it  operated?  A.     Yes. 

Q.  All  right.  Now,  when  did  you  first  tell  any- 
body about  the  fact  that  when  you  got  down  there 
the  first  time,  right  after  the  accident,  that  you 
found  that  the  governor  device  had  not  operated? 

A.  I  don't  remember  ever  telling  that  to  any- 
body. 

Q.  You  never  told  it  to  anybody  until  you've 
told  it  in  Court  here  yesterday  or  today? 

A.     Well,  I  don't  remember  telling  it  to  anybody. 

Q.  Is  that  your  best  recollection,  that  you  never 
told  that  to  anybody? 

A.  Yes,  I'd  say  it  is.  I  don't  remember  who  I 
told  it  to,  if  I  have  told  it  to  anybody. 

Q.  Did  you  tell  it  to  Mr.  Kelley  before  you  came 
in  here  to  testify?  A.     I  might  have. 

Q.  Well,  can't  you  be  a  little  more  positive  than 
that,  Mr.  Janecek? 

Mr.  Kelley:  Well,  now,  if  your  Honor  pleases, 
this  [126]  has  gone  far  enough.  It  was  elicited  on 
cross-examination. 
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Mr.  Paine:  No,  I  think  not,  your  Honor.  On 
direct  examination  be  went  over  and  testified  he 
examined  it  and  it  hadn't  worked. 

The  Court:     Overruled. 

Mr.  Kelley:  In  any  event,  it  is  immaterial.  I 
presume  he  would  tell  a  lawyer  representing  the 
jjlaintiff. 

The  Court:     Overruled. 

A.  We've  talked  about  this  accident  so  many 
times  that  without  a  doubt  that's  come  up  many 
times,  but  as  far  as  me  saying  who  I  first  told  it  to, 
I  don't  know.  I  might  have  talked  it  over  with  my 
master  mechanic,  or  with  the  insurance  man,  or 
any  number  of  people,  but  I  can't  tell  you  who  I 
first  told  it  to. 

Q.  All  right,  I'm  not  too  particular  on  who  the 
first  one  was.  I'd  like  to  know  positively  if  you  told 
it  to  anybody. 

A.  No  doubt  I  have,  but  I  can't  tell  you  who  I 
told  it  to  first. 

Q.  All  right,  can  you  tell  us  who  you  told  it  to 
at  all? 

A.  Well,  I  imagine  anyone  that  started  to  talk 
about  the  accident,  trying  to  find  out  what  had 
caused  it,  why,  the  same  question  would  probably 
come  up  first. 

Q.  Yes,  that's  exactly  what  I  supposed,  Mr. 
Janecek,  and  on  [127]  the  7th  of  July  the  Hartford 
men  came  out  there,  and  there  was  another  dis- 
cussion as  to  what  had  shut  off  this  engine 
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My.  Kelley:  Is  this  for  aiiotheT  occasion,  Mr. 
Paine  ? 

Mr.  Paine:     Yes,  it  is. 

Mr.  Kelley:     July  7,  still  another  occasion? 

Q.  That's  right,  and  at  that  time,  some  extensive 
tests  were  made  on  the  butterfly  valve  to  see  whether 
it  had  shut  the  engine  off,  weren't  they? 

Mr.  Kelley:  I  wonder  if  counsel  would  fix  the 
occasion,  who  was  present,  and  what  was  purported 
to  have  been  done? 

Q.  I  think  Mr.  Janecek  remembers,  July  7th, 
with  Mr.  Fullmer,  Mr.  Olinger,  and  Mr.  Murray 
of  the  Hartford  people  j) resent,  and  you  were  pres- 
ent, and  the  butterfly  valve  was  tested  out  to  see  if 
it  w^ould  operate.   Do  you  remember  that? 

A.  I  remember  all  these  men  being  there,  yes.  I 
don't  remembei-  the  date. 

Q.     Well,  it  was  shortly  after  the  accident? 

A.     That's  true. 

Q.  And  an  endeavor  to  find  out  what  had 
stopped  the  machine,  brought  it  to  an  idling  speed? 

A.     That's  true.  [128] 

Q.  And  did  you  tell  anybody  at  that  time  that 
the  governor  stop  had  not  operated? 

A.  That  the  Pickering  governor  stop  had  not 
operated  ? 

Q.     Had  not  operated. 

A.     Not  that  I  recall. 

Q.     Not  that  you  recall? 

A.  No,  that 's  right,  not  that  I  recall,  if  I  under- 
stand your  question  right. 
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Q.  That's  right;  and  yon  knew  that  that  wonld 
be  an  important  matter  to  determine  whether  the 
governor  stop  might  have  stopped  this  machine  or 
nof?  A.     I  shonld  say  yes. 

(J.  Did  yon  ever  tell  Mr.  Black  that  yon  fonnd 
the  governor  stop  hadn't  tripped,  when  yon  first 
vv^ent  there? 

A.     I  don't  recall  whether  I  have  or  not. 

Q.     Yon  don't  recall  that  you  have  ever  told  him? 

A.  Well,  I  think  it  puts  me  in  the  same  place 
that  we  w^ere  a  while  ago.  There's  so  many  people, 
everybody  that  talked  about  the  accident  would 
naturally  bring  up  the  same  subject.  Now,  what  I 
told  him,  I  don't  know. 

Q.  Well,  you  knew,  didn't  you,  that  he  was  en- 
deavoring to  find  the  first  person  who  saw  that 
governor  stop  after  the  accident,  and  was  contact- 
ing Mr.  Coy  and  Mr.  Wheeler  with  an  endeavor 
to  find  somebody  who  had  seen  that  condition  of 
the  governor  stoj)  for  a  couple  of  minutes  [129] 
after  the  accident? 

A.     You  mean  Mr.  Myron  Black? 

Q.     Yes. 

A.  Well,  I  was  just  as  much  interested  as  Mr. 
Black  was.  I  don't  know  why  he  should  particularly 
ask  me.  I  might  have  been  asking  someone  else  the 
same  thing,  although  I  was  one  of  the  first  persons 
there. 

Q.  Were  you  asking  other  people  what  the  con- 
dition of  that  governor  stop  was?  That's  a  fact, 
isn't  it? 
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Mr.  Kelley:  Well,  of  course,  this  is  improper 
cross-examination,  wasn't  brought  out  on  direct, 
would  be  hearsay,  anyway,  and  further,  it  is  im- 
material. 

The  Court:     Overruled. 

Q.  You  were  asking  other  people,  trying  to  find 
out  w^ho  was  the  first  person  that  saw  this  governor 
stop  after  the  accident,  weren't  you? 

A.  Oh,  no.  I  was  about  the  first  person,  me  and 
Mr.  Coy,  that  saw  it.  I  wouldn't  be  asking  ^Ir.  Coy 
or  anybody  else  who  was  the  first  person  that  saw 
it.   I  don't  see  how  I  can  answer  that  question. 

Q.  Well,  you  can  answer  it  by  telling  me  whether 
you  did  or  did  not  inquire  from  other  people  if  they 
had  seen  this  governor  stop  immediately  after  the 
accident,  and  what  its  condition  v.as. 

A.     I  don't  know  how  to  answer  that  question. 

Q.  You  don't  know  whether  you  talked  to  other 
people  trying  to  find  out  if  they  had  seen  it  after 
the  accident,  or  not? 

A.  Well,  I  still  don't  know  how  to  answer  the 
question.  I  could  ask  people  about  what  their  opin- 
ion was  of  it,  and  had  they  seen  it,  but  as  far  as  say- 
ing that  I  asked  other  people  if  they  had  seen  the 
governor  before  I  did,  or  something  like  that,  I 
can't  say  that  I  can  answer  that,  no,  because  I  think 
I  was  the  first  one  that  saw  it,  me  and  Mr.  Coy. 

Q.  Now,  did  you  conduct  this  examination  with 
Mr.  Coy? 

A.     No — you  mean  examination  of  the  engine? 

Q.    Yes. 
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A.  Yes,  we  were  both  there  together.  Whether 
he  was  paying  attention  to  what  I  was  doing  I 
don't  know,  but  he  was  there. 

Q.     Did  you  call  it  to  his  attention  *? 

A.     No  doubt  I  have. 

Q.  Well,  do  you  have  any  recollection  of  having 
called  it  to  his  attention  and  he  came  over  and 
looked  at  if? 

A.  The  only  thing  I  can  say  is  if  two  people 
were  together  looking  over  a  piece  of  equipment  like 
that,  the}^  might  discuss  it,  yes. 

Q.  You  heard  Mr.  Coy  yesterday  testify  he 
hadn't  examined  it,  and  didn't  know  whether  it  had 
tripped  or  hadn't  tripped?  [131] 

A.  He  probably  wouldn't  have  examined  it,  but 
he  was  there.  I  didn't  say  he  helped  me  examine  it, 
but  he  was  there. 

Q.  Do  you  recollect  whether  you  talked  to  him, 
and  the  two  of  you  looked  at  it  and  made  some  com- 
ment? It  was  rather  unusual  that  the  thing 
wouldn't  have  acted,  wasn't  it? 

A.  I  should  think  I  might  have  made  some  com- 
ment on  it,  yes. 

Q.     But  he  testified  to  no  such  comments? 

A.     Well,  I  don't  know. 

Q.  Now,  I  ask  you  if  you  remember  an  occur- 
I'ence  on  the  4th  of  August,  1946,  in  the  office  of  the 
paper  mill,  where  you  and  Mr.  Black  have  your 
offices,  you  were  there,  and  Mr.  Black  was  there,  and 
Mr.  Murray  was  there,  Mr.  Fullmer  was  there,  of 
the  Hartford,  Mr.  Olinger  was  there,  and  Mr.  Mc- 
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Keon  was  there;  these  gentlemen  back  here;  you 

know  all  of  them,  don't  you?  A.     Yes. 

Q.  And  you  were  discussing  the  situation,  and 
what  had  happened,  and  I'll  ask  you  if  you  did  not 
in  the  presence  of  those  gentlemen  at  that  confer- 
ence say  that  you  didn't  take  any  particular  notice 
of  the  governor  stop  until  Mr.  dinger  arrived  on 
tlie  5th,  and  you  tested  it  out;  that  you  didn't  know 
whether  it  had  operated  or  hadn't  operated? 

A.  I  know  that  it  hadn't  operated,  but  T  hadn't 
done  anything  with  it.  [132] 

Q.     I'm  asking 

Mr.  Kelley:  Go  ahead  and  explain.  If  your 
Honor  please,  I  think  he's  entitled 

Mr.  Paine:  I  think  he  should  first  answer 
whether  he  made  that  statement  or  not. 

The  Court:  I  think  he  should  first  answer  the 
question. 

(Whereupon,  the  reporter  read  the  last  previ- 
ous question.) 

A.  I  don't  remember  saying  that  I  hadn't  taken 
particular  notice  of  it,  no. 

Q.  Would  you  say  you  did  say  it,  or  didn't 
say  it? 

A.  I  don't  know  whether  I  said  it.  I  don't  re- 
member saying  it. 

Q.     You  don't  remember  saying  it? 

A.     That's  right. 

Q.  Do  you  remember  telling  that  group  that  you 
had  observed  it  and  that  it  hadn't  operated? 

A.  I  certainly  have  observed  it,  and  I  would  say 
that  to  them,  no  doubt. 
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Q.  I'm  asking  you  if  you  remember  making  any 
such  statement  to  tliemf 

A.  No,  I  don't,  but  I  still  say  that  I  had  exam- 
ined it,  and  two  of  them  hadn't  worked,  and  one  of 
them  did;  two  of  the  safeties  on  there.  [133] 

Q.  Well,  the  one  we're  talking  about  is  the  gov- 
ernor stop. 

A.  That's  right;  well,  now,  you  mean  the  Pick- 
ering governor? 

Q.    Yes. 

A.     That's   right.    That  one  hadn't  worked. 

Q.  And  you  don't  remember  telling  that  group 
that  that  had  not  worked? 

A.  No,  I  don't,  but  I  believe  that  I  might  have 
said  that,  because  I  have  said  it  today,  and  I  know 
it  to  be  a  fact. 

Q.  All  right,  you  believe  that  because  you've 
said  it  today  you  might  have  said  it  then,  is  that 
right  ? 

Mr.  Kelley:  I  object  to  that  form  of  the  ques- 
tion, arguing  with  the  witness. 

Q.  All  right,  we'll  go  on  with  it,  Mr.  Janecek. 
After  you  discussed  what  you  had  observed  there 
do  you  remember  that  Mr.  Black  sent  for  Mr.  Be- 
guelin,  the  machinist  who  had  made  the  stop,  and 
Avho  arrived  at  the  scene  of  the  accident  about  7 :30 
in  the  evening  of  the  3rd,  to  find  out  what  he  had 
discovered  of  the  condition  of  the  governor  stop; 
do  you  remember  that?  A.     Yes,  I  do. 

Q.  And  Mr.  Beguelin  came  to  this  same  confer- 
ence in  which  all  these  gentlemen  were  present,  and 
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ill  which  you  were  present,  and  told  yon  that  wlieii 
he  sot  tliere  at  7:30  he  found  the  governor  stoy)  had 
trip])ed  and  o])erated,  is  that  right '?  [134] 

Mr.  Kelley:  To  begin  with,  that's  objectionable 
on  the  grounds  of  hearsaj^,  and  it's  also  not  compe- 
tent and  material,  due  to  the  hiatus  of  the  time; 
the  evidence  shows  the  accident  occurred  at  quar- 
ter to  two ;  now  he's  eliciting  information  as  to  what 
occurred  during  a  sweat  session  with  some  insurance 
representatives  a  month  later. 

The  Court:     Overruled. 

A.  Well,  I  don't  think  Beguelin  came  there  at  7 
o'clock  at  night.  I  think  he  was  there  about  4:30, 
and  by  the  time  Beguelin  came  there  two  or  three 
hours  had  elapsed  since  the  accident.  Now,  mean- 
while  

The  Court:  I  doubt  if  the  witness  understands 
the  question.  The  question  was  about  something 
said  in  conference. 

Q.  I'm  questioning  you,  Mr.  Janecek,  about  the 
fact  that  at  this  conference  after  the  discussion  had 
taken  place  as  to  whether  or  not  the  Pickering  gov- 
ernor stop  had  operated,  they  sent  for  Mr.  Beguelin 
to  find  out  what  he  knew  about  it,  and  that  he  came 
in 

Mr.  Kelley :     Just  a  minute. 

Q.  Just  let  me  finish  this  question,  Mr.  Kelley; 
he  came  into  this  conference  and  in  your  presence 
stated  that  when  he  got  to  the  scene  of  the  accident, 
whether  it  was  at  4:30  or  7:30,  in  the  afternoon  of 


150  Inland  Empire  Paper  Co.,  va. 

(Testimony  of  Jerome  L.  Janecek.) 

the  accident,   he   [135]   found  that  the   Pickering 

governor   stop   had   operated.     Do   you    remember 

that? 

Mr.  Kelley:  Now,  just  a  moment,  please,  while 
I  make  my  objection.  Your  Honor  pleases,  I  re- 
spectfully ask  the  Court  to  have  counsel  direct  the 
witness's  attention  to  a  specific  conference,  a  spe- 
cific date,  when  he  says  "he,"  whom  he  means. 

The  Court:  I  thought  he  was  talking  about  this 
conference  in  the  office  on  the  4th  of  August. 

Mr.  Paine:  Yes.  I  don't  think  there's  any  con- 
fusion between  the  witness  and  myself. 

The  Court :     Did  you  specify  the  time  % 

Mr.  Paine:  Yes,  August  4,  1946,  I  believe  some 
time  in  the  afternoon. 

A.  You  want  me  to  answer  as  to  what  Beguelin 
testified  regarding  the  Pickering  governor?  I  don't 
know  what  Beguelin  testified. 

The  Court:     Just  a  moment;  this  "testified" 

Q.  Not  testified;  I'm  asking  if  he  didn't  come 
into  this  conference  and  make  the  statement  in  your 
presence  that  the  Pickering  governor  when  he  first 
saw  it  in  the  afternoon  of  the  accident  had  operated  ? 

Mr.  Kelley:  Your  Honor  pleases,  if  he  seeks  to 
impeach  Beguelin,  he  can  do  that  at  the  ])roper 
time,  but  that's  not  a  proper  question  addressed  to 
this  witness.  [136]  It  doesn't  test  his  recollection 
as  to  what  happened  at  the  time  of  the  accident. 
He's  talking  about  a  meeting  purported  to  have 
been  held  a  whole  month  after  the  accident. 
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Mr.  Paine:  Well,  tlie  purpose  of  it,  your  Honor, 
this  man  says  now  he  discovered  this  Pickering  stop 
had  operated. 

Mr.  Kelley:     He  said  it  liad  not  operated. 

The  Court:     Talk  one  at  a  time. 

Mr.  Paine :  Had  not  operated.  That  was  a  mat- 
ter of  primary  discussion  between  the  company  and 
tlie  insurance  people  during  the  investigation  of  this 
accident,  that  he  was  present  when  that  matter  was 
being  fully  discussed,  and  gone  into,  in  the  office, 
wdth  Mr.  Black  and  the  insurance  people,  that  if 
he  had  seen  this  in  the  condition  in  which  he  now 
says  he  saw  it,  he  would  have  promptly  stated  that 
fact,  and  it  would  have  been  unnecessary  to  hunt 
for  Mr.  Beguelin  to  find  out  w^hat  his  observation 
was. 

The  Court:  I  think  it  is  proper  cross-examina- 
tion.  I'll  overrule  the  objection. 

A.  Well,  the  question  was  whether  I  heard  Mr. 
Beguelin  make  that  statement?  I  wouldn't  remem- 
ber that.   That's  a  long  time  ago. 

Q.     Well,  it's  last  August.  [137] 

A.     It's  a  year  ago  last  August. 

Q.     A  year  ago  last  August.  A.     Yes. 

Q.  Do  you  remember  anything  that  was  said  in 
that  conference? 

A.  Well,  I  should  remember  some  of  the  things, 
but  when  it  comes  to  saying  that  someone  said  so 
and  so,  exactly,  I  can't  do  that. 

Q.  Well,  do  you  remember  Mr.  Beguelin  com- 
ing there,  even? 
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A.  I  think  I  do,  but  I'm  not  so  sure.  I  think 
Mr.  Beguelin  was  there.  I  know  all  these  other 
gentlemen  were  there. 

Q.  And  you  don't  remember  telling  them  that  the 
governor  sto})  had  failed  to  operate  ? 

A.     I  can't  tell  you  that. 

Q.  You  don't  remember  whether  you  said  that 
you  hadn't  paid  any  particular  attention  to  it  until 
you  and  Mr.  dinger  examined  it1 

A.  I  hadn't  taken  it  apart  or  tried  to  make  it 
work. 

The  Court:  You're  getting  off  the  track  again. 
The  questions  are  whether  you  said  or  didn't  say 
something,  not  what  you  did  or  didn't  do. 

Q.  Didn't  you  say  you  hadn't  particularly  paid 
any  attention  to  it  until  you  and  Mr.  dinger  went 
over  and  examined  it  ? 

A.  My  first  interest  in  a  case  like  that  would 
be  to  see  what  made  the  thing  fail,  and  that's  all. 
As  far  as  [138]  taking  it  apart  is  concerned,  I 
didn't.  I  didn't  want  to  touch  it,  but  I  can  see 
whether  it  had  tripped  or  not. 

Q.  Well,  your  second  interest  would  ])e  to  con- 
vey that  information  to  Mr.  Black  and  the  insur- 
ance people,  wouldn't  it,  if  that  were  so,  if  you  had 
examined  it?  A.     Perhaps,  if  they  had  asked. 

Q.  Wasn't  the  whole  subject  of  this  conversa- 
tion and  conference  primarily  dealing  with  whether 
this  stop  had  or  had  not  operated? 

A.     I  should  think  so,  yes. 
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Q.  And  you  liave  no  recollection  of  coming  for- 
ward and  making'  a  })ositive  statement  ''Well,  there 
isn't  any  question  about  it,  I  saw  it  right  after  the 
accident?" 

A.     That  I  saw  it  right  after  the  accident? 

Q.     Yes.  A.     Yes,  that's  right. 

Q.  I  say,  you  didn't  come  forward  and  make 
that  positive  statement,  or  turn  in  any  report  to 
Mr.  Black,  or  anything  of  that  sort? 

Mr.  Kelley:  I  thought  he  testified  several  times 
he  doesn't  remember  whether  he  said  it  or  not. 

The  Court:     Overrule  the  objection. 

Q.  That's  what  I'm  asking,  if  he  remembers 
ever  doing  anything  of  that  sort? 

A.     No,  I  don't.  [139] 

Q.  When  did  it  first  come  up  in  discussion  in 
connection  with  this  trial,  as  to  whether  you  had 
seen  it  or  not? 

A.  I  think  it  came  up  every  time  when  the  Hart- 
ford men  came  over  there.  The  same  question  had 
been  mulled  over  many  times.  Anybody  discussed  it. 

Q.  Do  you  recollect  at  any  time  that  you  ever 
told  the  Hartford  men  that  you  had  seen  it  operate, 
seen  that  it  had  not  operated? 

A.     No,  I  don't. 

Q.  Now,  when  you  got  in  there  into  the  room 
near  the  engine,  I  believe  you  testified,  this  may  be 
repetition,  that  the  room  was  partially  filled  with 
water  and  vapor,  and  that  the  engine  was  idling? 

A.     Idling,  yes. 
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Q.  And  that  later  when  the  steam  was  shut  off 
the  engine  stopped'?  A.     That's  right. 

Q.  About  how  much  after  was  it  when  that  oc- 
curred?  Maybe  a  minute  or  two,  three  or  four? 

A.  There  was  no  belt  or  anything  on  it;  it  was 
coasting. 

Q.  Yes,  but  I  mean  from  the  time  that  you  saw 
it  idling  until  the  steam  was  shut  off  and  the  engine 
comx)letely  stopped? 

A.  I  say,  there  was  no  load  on  it,  whatsoever, 
no  belt  or  anything,  and  it  idled  quite  awhile.  I 
wouldn't  know  [140]  how  long. 

Q.  Well,  it  was  a  minute,  or  a  couple  of  minutes, 
or  more,  before  the  steam  was  shut  off  ? 

A.     I'd  say  more  than  two  minutes,  yes. 

Q.  Now,  about  how  much  time  was  there  between 
the  breaking  of  the  wire  pulley  and  the  later  noises 
that  you  heard  in  the  basement? 

A.     About  one  second. 

Q.     About  one  second? 

A.  Just  enough  time  that  you  could  distinguish 
between  the  two. 

Q.  Then  the  other  noises  in  the  basement 
started  ? 

A.  First  the  pulley  that  I  could  see  upstairs,  and 
the  other  one  instantly  afterwards. 

Q.  And  how  long  did  those  noises  downstairs 
then  continue?  A.     Just  one  explosion. 

Q.     One  big  explosion? 

A.  Well,  it  was  more  of  a  thump.  It  didn't 
sound  like  an  explosion ;  just  the  same  as  the  pulley 
upstairs,  when  it  burst  there  was  just  two  thuds. 
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Q.  Now,  arouiid  this  number  4  machine,  after 
everything  was  over,  were  there  considerable  broken 
pieces  of  pulley  and  line  shafting-  scattered  around"? 

A,     Mostly  downstairs,  yes. 

Q.  Yes,  downstairs,  around  the  Sumner  engine, 
not  the  paper  [141]  machine. 

A.     There  was  some  u])stairs,  but  mostly  down 
stairs. 

Q.  Mostly  downstairs  around  the  neighborhood 
of  this  engine,  there  were  broken  pieces  of  pulley 
and  the  main  line  belt  was  off  and  the  governor 
belt  was  off,  and  evidence  that  considerable  commo- 
tion had  taken  place  there,  is  that  right? 

A.     West  of  the  engine. 

Q.     The  west  part,  west  of  the  engine? 

A.     Yes,  where  the  line  shaft  is. 

Q.  Where  were  these  broken  pipe  fittings  to  the 
engine?  Were  there  some  smashed  or  broken  pipe 
fittings  ? 

A.  Well,  some  of  that  piping  runs  north  of  the 
engine,  and  above  the  engine.  There's  piping  all 
around,  for  that  matter.  Just  which  piping  were 
broke,  now,  I  couldn't  tell  you  that.  There  was 
water  pipe,  fire  lines,  broken  all  over  the  place. 

Q.  Well,  they  were  broken  by  the  flying  portions 
of  the  line  shaft  or  pulleys,  weren't  they? 

A.    Yes. 

Q.  So  that  a  number  of  those  things  had  hit 
various  fittings  on  this  engine? 

A.  That's  right— well,  I'U  change  that;  I  don't 
know  of  anything  hitting  the  engine. 
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Q.     Well,  these  pipe  fittings?  [142] 

A.  The  pulleys  hit  columns  and  pipe  and  broke 
the  pipe.  I  don't  know  of  anything  that  hit  the 
engine. 

Q.  Now,  I  think — maybe  you're  not  familiar 
with  the  complaint.  It  alleges  that  portions  of  the 
Sumner  steam  engine  which  were  broken  in  this 
occurrence  was  a  broken  lubricator,  broken  lubri- 
cator lines,  several  broken  guards,  and  damage  to 
the  steam  lines. 

A.  Well,  the  steam  lines  are  not  necessarily 
right  at  the  engine.  They  could  be  any  distance 
away  from  it.  As  far  as  the  lubricator  and  the 
guards  are  concerned,  I  don't  recall  that. 

Q.     You  didn't  prepare  for  them  a  list  of  the 
items  that  were  damaged*? 
5  A.     I  didn't  make  up  the  list. 

Q.     What  are  those  lubricator  lines'? 

A.     Do  you  want  me  to  show  you  on  the  picture  ? 

Q.     Yes.  A.     The  lubricator  lines'? 

Q.    Yes. 

A.  There's  the  lubricator.  Whether  it  was 
broken  I  don't  recall.  If  I  remember  right,  I 
thought  there  was  some  broke  on  there,  and  I'm 
pretty  sure  it  was  on  number  3  machine,  which  is 
another  engine,  and  I  do  believe  that. 

Q.  I  think  this  is  alleged  to  be  on  the  Sumner 
^team  engine.  You  have  only  one  Sumner,  don't 
you*?  [143]  A.     One  Sumner,  yes. 
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Q.  And  tlie  lubricating  lines,  and  this  is  the 
lubricator  u])  in  the  left  center  of  the  picture,  of 
exhibit  number  2,  is  that  right  ? 

A.     That's  the  lubricator,  yes. 

Q.  And  this  is  the  governor  right  above  it,  is 
that  right?  A.     That's  right. 

Q.  And  this  is  the  governor  belt  right  beside 
it?  A.    Yes. 

Q.     This  is  the  idler  pulley  right  next  to  it? 

A.     Yes. 

Q.  And  that  indicated  that  some  objects  had 
hit  and  dented  or  damaged  the  lubricator,  and  the 
lubricator  lines  in  that  neighborhood,  didn't  it? 

A.  I  don't  remember  that,  but  I  do  think  there 
was  a  lubricator  broke,  and  I  think  it  was  broke  on 
number  3,  caused  by  the  accident.  There  was  an 
accident,  there  was  some  damage  on  number  3 
engine. 

Q.     Where  is  number  3  engine? 

Mr.  Kelley:  We're  not  claiming  any  damage  on 
number  3. 

Mr.  Paine:  Well,  maybe  counsel  will  stipulate 
that  the  damage  to  the  lubricator  is  on  number  4 
engine?  . 

Mr.  Kelley:     No,  we'll  stand  on  our  pleadings. 

Mr.  Paine:  Well,  your  pleadings  allege  that 
there  [144]  was  damage  to  number  4  engine,  don't 
they,  Mr.  Kelley? 

Mr.  Kelley:     I  understand. 

Mr.  Paine:     And  you'll  stand  on  your  pleadings? 
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Q.  (By  Mr.  Paine) :  Now,  this  butterfly  valve 
you  say  is  operated  from  a  mechanism  on  the  fly- 
M^heel  ?  A.     Yes. 

Q.  And  what  you  observed,  that  shows  here  on 
the  exhibit  number  11,  down  in  the  center,  that 
that  had  tripped  out  down  there  by  the  centrifugal 
force,  is  that  right  1  A.     Yes. 

Q.  And  that  has  to  be  relayed  through  a  wire  up 
to  the  handle  on  number  8,  the  chain  of  some 
sort?  A.     The  chain. 

'  Q.     Is   that   right?  A.     That's   right. 

'■  Q.  And  what  you  observed  was  that  this  mech- 
anism down  here  on  the  wheel  was  in  a  tripped 
position?  A.     That's  right, 

Q.  Whether  the  slack  had  released  this  weight 
which  was  still  held  up  here  by  the  pin  you  don't 
know,  do  you  ! 

A.     Give  me  that  question  again. 

Q.  I  say,  whether  any  slack  there  had  released 
enough  to  release  this  weight  on  the  butterfly  valve, 
which  is  also  connected  up  in  the  safety  pin  de- 
vice  

A.  There  is  slack  enough,  chain  enough,  to  shut 
the  butterfly  [145]  valve,  yes. 

Q.     Enough  to  shut  the  butterfly  valve? 

A.    Yes. 

Q.     How  could  you  tell  that? 

A.     Because  the  engine  was  idling. 

Q.  You  concluded  that  from  the  fact  that  the 
engine  was  idling,  isn't  that  light?  A.     Yes. 
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Q.  What  speed  is  that  automatic  device  set  at 
on  the  flywheelj  to  operate  ? 

A.     The  automatic  trip  ? 

Q.     Yes. 

A.  I'd  say  about  710  feet,  on  the  paper  machine. 
That's  where  we  try  to  keep  it. 

Q.  Well,  how  many  revolutions  a  minute  on  the 
flywheel,  about  250?  A.     About  275. 

Q.  About  275,  so  that  if  it  operated  it  would 
shut  the  machine  off  when  the  flywheel  goes  about 
275?  A.     Very  close. 

Q.  If  it  didn't  operate,  or  the  flywheel  had  at- 
tained speeds  in  excess  of  that,  it  would  indicate 
that  it  hadn't  operated,  wouldn't  it? 

A.     I  didn't  quite  get  that. 

Q.  If  the  wheel  went  on  up,  for  instance,  to  de- 
struction, [146]  it  would  be  conclusive  proof  that  it 
hadn't  operated,  wouldn't  it? 

A.     That's  rio-ht. 

Q.  If  the  wheel  went  up  to  a  speed  of  800  R.P.M. 
a  minute,  it  would  be  an  indication  that  the  device, 
while  it  might  have  tripped  out  at  the  wheel,  hadn't 
operated  the  butterfly  valve  at  250  revolutions, 
wouldn't  it?  A.     I  would  think  so,  yes. 

The  Court:  Any  further  questions  on  cross-ex- 
amination ? 

Mr.  Paine:     No,  I  think  that's  all. 

Redirect  Examination 
By  Mr.  Kelley: 

Q.  Mr.  Janecek,  I  believe  you  stated  in  response 
to  counsel's  questioning  that  two  of  the  stops  had 
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not  worked,  and  one  stop  apparently  was  tripped, 

is  that  correct?  A.     Yes. 

Q.  Now,  by  the  two  stops  which  had  not  worked, 
you  mean  first  the  pin  in  the  safety  chain 

A.     Yes. 

Q.  to  the  butterfly  valve,  as  shown  in  ex- 
hibit 8?  A.     Yes. 

Q.  That  had  not  worked.  Now,  by  the  second 
stop  that  had  not  worked,  you  are  referring  to  the 
automatic  arrangement  on  the  belt  of  the  picker- 
ing  governor,  which  is  supposed  to  work  if  the 
belt  of  the  Pickering  governor  [147]  breaks,  is  that 
correct  ?  A.     Yes. 

Q.  Now,  with  respect  to  the  third  stop  you  men- 
tioned, you're  referring  to  the  fact  that  this  Brown- 
ell  overspeed  stop  on  the  flywheel  of  the  engine  had 
apparently  been  tripped  in  some  manner? 

A.     Yes. 

Q.  You  do  not  want  the  Court  to  underst-and  that 
it  had  been  tripped  in  the  usual  manner  by  the 
safety  chain  ? 

A.  That's  right,  it  wasn't  tripped  by  the  safety 
chain. 

Q.  Nor  do  you  want  the  Court  to  understand 
that  this  third  safety 

The  Court:  I  don't  believe  it's  necessary  to 
have  him  say  what  he  wants  me  to  understand.  I 
think  it  is  clear.  There's  no  doubt  in  my  mind,  and 
I  don't  think  there  can  be  any  doubt  in  the  record 
what  he  meant  as  to  the  two  devices  not  working 
and  one  of  them  working. 
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Mr.  Kelley:  I  had  in  mind,  your  Honoi',  a  ques- 
tion on  cross-examination,  a  question  that  was  per- 
fectly framed  to  the  effect  that  the  stop  was  thrown 
out  by  centrifugal  force,  and  this  is  preliminary  to 
show  that  the  trigger  could  have  been  operated  by 
many  things  besides  the  way  it  was  supposed  to 
be  operated. 

The  Court:  Oh,  I  didn't  get  that.  You  can  go 
into  [148]  that  if  you  wish. 

Mr.  Kelley:     It's  preliminary. 

The  Court :  I  didn  't  know  there  were  other  ways 
of  tripping  it  besides  the  centrifugal  force  of  the 
flywheel. 

Q.  Now,  counsel  asked  you  a  moment  ago,  Mr, 
Janecek,  concerning  the  main  line  belt,  and  you 
stated  that  that  was  off,  or  at  least  you  had  observed 
it  was  slack?  A.     Yes. 

Q.  Now.  just  tell  the  court  what  main  line  belt 
you're  referring  to.   Point  it  out  on  the  exhibit. 

A.     It's  this  belt  here. 

Q.  Yes:  you're  indicating  on  exhibit  4.  Now, 
what  kind  of  a  belt  is  that? 

A.  That's  a  nine  ply,  22-inch  rubber  belt.  It's 
about  47  feet  long. 

Q.  State  whether  or  not — what  was  its  charac- 
teristics as  to  whether  or  not  it  was  stiff? 

A.  It  is  a  very  stiff  belt.  Nine  ply  is  an  unusu- 
ally thick  belt. 

Q.  And  state  whether  or  not  it  was  slack  when 
you  observed  it  after  the  accident? 

A.  Oh,  yes,  it  had  moved  about — no  less  than 
eight  feet  from  its  westward  position.  It  moved 
eight  foot  in.  That  would  make  it  very  slack.  [149] 
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Q.  And  how  far  is  that  main  line  belt  from  the 
trigger  of  the  third  stop  as  shown  in  exhibit  number 
11,  concerning  which  you  were  questioned? 

A.     It  would  be  about  one-quarter  of  an  inch. 

Q.  When  the  belt  is  slack  could  it  move  side- 
ways? A.     It  could. 

Q.  If  the  belt  went  toward  the  flywheel  of  the 
Sumner  steam  engine,  what  direction  would  it  go? 

A.     North. 

Q.  And  if  it  went  north  when  it  was  slack  and 
the  wheel  were  turning,  what  would  happen  ? 

A.     It  would  bounce. 

Q.     Which  way  would  it  bounce? 

A.  Naturally,  away  from  the  flywheel,  from 
where  it  bumped  against. 

Q.  And  could  the  belt  have  hit  this  trigger 
shown  in  exhibit  11,  when  it  was  slack  and  moving 
sideways?  A.     It  certainly  could. 

Q.  Now,  Mr.  Janecek,  going  back  to  the  time 
that  you  came  down  in  the  basement  there,  right 
after  the  accident,  did  you  touch  the  Pickering 
governor  at  that  time?  A.     No. 

Q.     You  looked  it  over,  as  you  testified? 

A.     That's  right. 

Q.  Does  this  exhibit  11  accurately  portray  the 
fact  that  the  [150]  trigger  of  that  third  stop  is  prac- 
tically flush  with  the  base  of  the  pulley  of  the  fly- 
wheel of  the  Sumner  steam  engine? 

A.     You  mean  the  part  stationary  there? 

Q.     Yes. 

A.     It  looks  very  near  right,  yes. 
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Q.  Now,  youVe  discussed  a  number  of  times 
with  Mr.  Fullmer  and  Mr.  Olinger  of  the  defend- 
ant Hartford  Insurance  Company  as  to  the  Pick- 
ering governor  not  functioning? 

A.     You  say  have  I  discussed  it? 

Q-     Have  you,  yes? 

A.  It's  a  subject  that's  always  been  brought  up, 
yes. 

Q.  You  don't  recall  all  of  the  times  and  the  oc- 
casions, or  who  was  present? 

A.     That's  right. 

Q.  Do  you  know  what  the  holding  and  opinion 
of  Mr.  Fullmer  and  Mr.  Olinger  was  as  to  the 
breaking  of  the  Pickering  governor,  before  the  rep- 
resentatives came  out  here  from  Hartford,  Con- 
necticut ? 

Mr.  Paine:  I  object  to  that,  if  your  Honor 
please.  I  think  it  is  wholly  immaterial  what  the 
local  inspectors'  opinions  might  have  been  at  the 
preliminary  stage  of  this. 

Mr.  Kelley:  It's  about  as  material  as  that  cross- 
examination. 

The  Court:     Sustain  the  objection.  [151] 

Mr.  Kelley:  I  had  in  mind,  your  Honor,  some 
development  of  that. 

The  Court :  You  can  go  into  other  conversations 
at  those  meetings,  but  your  asking  now  what  their 
opinion  was.  What  they  said  at  that  meeting  might 
be  material. 

Q.  Do  you  know  what  either  Mr.  Olinger  or 
Mr.  Fullmer  has  said  concerning  the  Pickering 
governor  ? 
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Mr.  Paine :  I  object  to  that,  your  Honor.  I  think 
it  would  be  perfectly  proper  for  him  to  go  into 
anything  that  was  said  by  Mr.  Fullmer  or  Mr. 
Olinger  as  to  conditions  that  th.ey  observed  in 
connection  with  this  accident.  I  think  mere  dis- 
cussions of  what  their  conclusions  might  be,  leased 
upon  Mr.  Janecek 's  testimony  or  Mr.  Coy's  testi- 
mony, is  immaterial.  All  I  was  getting  from  Mr. 
Janecek  was  his  statements  of  fact  as  to  his  own 
personal  observations  and  wdiat  he  had  told  in  re- 
gard to  them.  If  he  has  anything  definite,  a  state- 
ment that  he  wants  to  show  Mr.  Fullmer  said  on 
a  certain  day  he  saw  this  or  that,  I  Vvould  have  no 
objection  to  it,  but  mere  hypothetical  discussions 
back  and  forth,  it  seems  to  me  is  immaterial,  and 
would  lead  to  endless  arguments.  There  have  been 
all  sorts  of  arguments  and  theories.  That's  wholly 
immaterial. 

The  Court:  I  don't  think  that  is  proper  re- 
direct. As  I  recall,  the  cross-examination  was 
whether  Mr.  [152]  Janecek  had  or  hadn't  made 
certain  statements  in  regard  to  this  machine,  and 
there's  nothing  that  could  have  been  said  in  reply, 
because  he  doesn't  remember  saying  anything.  Sus- 
tain the  objection. 

Q.  Do  you  recall  Mr.  Fullmer  telling  you  the 
cause  of  the  accident  was  the  breaking  of  the  Pick- 
ering governor? 

Mr.  Paine:  I  object  to  that.  Mr.  Fullmer  was 
not  present,  and  some  statement  of  fact  as  to  what 
he  might  have  concluded  at  some  stage  in  the 
investigation  is  wholly  immaterial  and  irrelevant. 
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The  Court:     Sustain  the  ohjection. 

Q.  Do  you  recall  Mr.  dinger  telling  you  the 
cause  of*  the  accident  was  the  breaking  of  the  Pick- 
ering governor? 

Mr.  Paine:     Same  objection. 

The  Court:     Sustained. 

Q.  Do  you  recall  Mr.  Fullmer  and  Mr.  Olinger 
at  a  meeting  on  or  about  August  4,  1946,  telling 
you  that  the  cause  of  the  accident,  in  their  opinion, 
after  their  investigation,  was  the  breaking  of  the 
Pickering  belt? 

Mr,  Paine:     Same  objection. 

The  Court:     I  ruled  on  that. 

Mr.  Kelley:  Well,  I  was  laying  this  because  I'm 
going  to  make  a  formal  offer. 

The  Court:     Well,  make  your  offer. 

Mr.  Kelley:  I  offer  to  prove  by  this  [153]  wit- 
ness that  on  or  about  August  4,  1946,  or  at  least 
some  weeks  after  the  accident  on  July  3,  1946,  Full- 
mer and  Olinger,  representatives  of  the  defendant 
Hartford  Insurance  Company,  told  this  witness  that 
in  their  opinion  the  cause  of  the  accident  was  the 
breaking  of  the  Pickering  governor  and  it  failed 
to  function. 

The  Court:  I  would  like  to  ask  this:  Is  it  your 
theory  that  that  is  binding  on  the  insurance  com- 
pany, or  is  competent  evidence  of  the  manner  in 
which  the  accident  occurred? 

Mr.  Kelley:     I  think  both,  if  your  Honor  please. 

The  Court:     You're  objecting? 

Mr.  Paine:     I  object  to  the  offer. 
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The  Court:  The  objection  will  be  sustained  to 
the  offer. 

Q.  I  believe  you  stated  in  response  to  counsel's 
questioning  that  broken  pipe  fittings  were  all 
around  this  Sumner  steam  engine  after  the  ac- 
cident ? 

A.     All  over  the  basement,  yes. 

Mr.  Kelley:     That's  all. 

Recross-Examination 
By  Mr.  Paine: 

Q.  Just  one  or  two  questions,  your  Honor.  I 
didn't  quite  get  what  you  testified  to  in  regard  to 
this  belt  that's  down  on  the  main  engine  wheel, 
where  the  automatic  safet}^  device  is  located.  As 
I  understood  you,  you  said  that  in  [154]  your  opin- 
ion, after  the  engine  had  speeded  up  to  the  point 
where  the  belt  broke  or  came  off  the  pulley,  that 
in  coming  off  the  pulley,  the  belt  might  dislodge 
or  hit  this  safety  device,  is  that  right? 

A.     That's  right. 

Q.  And  as  far  as  your  observation  of  it  was 
concerned,  this  device  might  have  been  knocked 
off  or  knocked  open  by  that  hitting  of  the  belt  at 
the  conclusion  of  the  sequence  of  events? 

A.     That's  right.  • 

Q.  It  might  not  have  operated  at  all  merely  by 
centrifugal  force,  but  was  knocked  off  at  that  time  ? 

A.     Could  be. 

Q.  And  at  that  time  it  might  still  then  not  oper- 
ate the  chain  to  the  butterfly  valve,  is  that  right? 
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A.  Well,  if  it  tripped  it,  the  chain  to  the  but- 
terfl^y  valve  should  be  slack  enough  to  operate  the 
butterfly  valve. 

Q.  Should  be,  but  with  all  the  commotion  and 
excitement  that  existed,  nobody  knows  what  the 
condition  was*? 

A.  That's  the  reason  we  carry  a  weight  on  there, 
so  it  does,  as  soon  as  that  chain  is  released. 

Q.  As  soon  as  the  chain  is  released  you  carry 
a  weight  on  it? 

A.  As  soon  as  that  trigger  is  tripped  the  chain 
has  to  be  released. 

Q.  And  that  may  have  occurred  when  at  the 
conclusion  of  the  [155]  accident  the  belt  came  off, 
at  the  time  this  may  have  tripped? 

A.  When  this  line  shaft  broke  and  the  belt  came 
this  way  eight  feet,  it  could  have  danced  all 
around  that, 

Q.  It  could  have  danced  sideways  against  the 
pulley;  it  could  not  only  have  hit  this  down  inside 
the  flywheel,  it  could  have  flopped  up  and  hit  the 
engine;  it  might  have  damaged  the  lubricator? 

A.  No,  there's  a  limited  space  for  that  belt  to 
run.  All  this  frame- work  won't  allow  it  to  go  back 
there. 

Q.     Well,  up  here  it's  in  the  open? 

A.  Yes,  but  it  can't  get  out  of  here  very  well. 
Here's  the  floor,  here's  the  frame,  the  belt  is  too 
stiff  to  go  down  in  that  opening. 


168  Inland  Empire  Paper  Co.,  vs. 

(Testimoii)^  of  Jerome  L.  Janecek.) 

Mr.  Kelley:     May  the  record  show  the  witness 
is  indicating  the  opening  on  the  east  end  of  the 
main  line  belt  attached  to  the  Sumner  steam  engine, 
as  shown  in  Exhibit  11. 
The  Court:     Yes. 

Q.  By  the  time  this  belt  came  off  practically  all 
of  the  damage  had  been  done,  hadn't  if?  It  was 
about  the  last  thing  to  see  the  effect  of  the  ex- 
plosion •? 

A.  As  long  as  there  was  no  one  down  there  it's 
pretty  hard  to  tell  w^hich  part  of  the  line  shaft 
broke  first. 

Q.     Well,  don't  you  know  it  was  the  pulley  on  the 
far  end  [156]  that  exploded  first "? 
A.     Upstairs. 

Q.     And   dis-engaged   the   line   shaft,    and   then 
started  the  line  shaft  gyrating? 
A.     That's  only  a  guess. 
Q.     That's  your  assmuption,  isn't  it? 
A.     Could  be,  yes. 

Q.  And  that  gyration  followed  back  to  the  line 
drive  wheel  of  the  engine?  A.     Could  be. 

Q.  And  by  that  time  the  machine  w^as  slowing 
down,  wasn't  it,  coming  to  a  stop? 

A.  It  took  me  probably  three  or  four  minutes 
before  I  got  down  there.  By  the  time  we  had  the 
steam  cleared  away  a  little  bit,  why,  I  don't  know 
whether  it  was  idling  immediately  when  I  got  there 
or  not.  I'd  say  the  first  time  I  saw  the  engine  it 
was  idling. 
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Q.     The  first  time  you  saw  it  it  was  idling. 
The  Court:     Any  further  questions'? 
Mr.  Paine:     No,  your  Honor. 

Redirect  Examination 
By  Mr.  Kelley: 

Q.  While  you're  here,  you  referred  a  moment 
ago  to  this  wire  pulley.  Is  that  the  one  shown  in 
Exhibit  7?  A.     Yes. 

Q.     And  is  that  upstairs'?  [157] 

A.     That's  upstairs. 

Q.  Not  located  on  the  main  shaft  as  shown  in 
exhibits  3  and  4?  A.     No. 

Q.  However,  that  pulley  receives  its  motive 
power  from  the  Sumner  steam  engine  shown  in 
exhibit  8?  A.     That's  right. 

Q.  There's  no  other  source  from  which  that 
pulley  can  be  made  to  go  fast? 

A.     Yes,  theie  is  not. 

(Whereupon,   there   being  no   further   ques- 
tions, the  witness  was  excused.) 

JUSTIN  H.  WHEELER 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Kelley: 

Q.     Your  name  is  Justin  H.  Wheeler? 

A.  That's  correct.  Just  a  minute.  Your  Honor, 
I  have  to  request  that  the  questioners  speak  a  little 
loud,  because  I'm  a  trifle  hard  of  hearing,  and  I 
have  a  bad  cold  which  aggravates  it. 
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The  Court:  If  you  don't  hear,  just  say  so,  and 
we'll  have  them  repeat  the  question  in  a  louder 
tone. 

Q.  You're  engineer  and  operator  for  the  Inland 
Empire  Paper  Company?  A.     I  am. 

Q.     How  long  have  you  been  with  that  company? 

A.     Well,  a  trifle  over  thirty  years. 

Q.  And  directing  your  attention  to  July  3,  1946 
when  the  accident  we're  discussing  happened,  what 
shift  were  you  on? 

A.     I  was  on  the  afternoon  shift,  3  to  11. 

Q.     3  p.m.  until  11  at  night? 

A.     That's  correct. 

Q.  Do  you  recall  when  you  came  to  the  mill  that 
day,  with  respect  to  the  happening  of  the  accident? 

A.     I  do. 

Q.     Was  it  before  or  after  the  accident? 

A.     Well,  it  was  after  the  accident. 

Q.  And  when  you  came  to  the  mill,  July  3,  1946, 
did  you  go  to  the  basement  where  the  Sumner  steam 
engine  is  located? 

A.     I  did.   I  went  past  the  engine  in  question. 

Q.    And  did  you  observe  that  engine  ? 

A.    I  did. 

Q.  Did  you  observe  the  Pickering  governor  on 
that  engine?  A.     I  did. 

Q.     Was  that  Pickering  governor  tripped? 

A.     It  absolutely  was  not. 

Q.  Did  you  have  charge,  yourself,  of  the  Sum- 
ner engine?  Was  the  Sumner  steam  engine  part 
of  your  duties,  to  service?  A.     It  was,  yes. 
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Q.  Can  you  tell  the  Court  why  the  Pickering 
governor  had  not  tripped?  [159]  A.     I  can. 

Q.  Did  you  observe  where  the  belt  of  the  Pick- 
ering governor,  to  which  I  am  directing  your  atten- 
tion on  Exhibit  8,  do  you  know  where  that  belt  was  ? 

A.     It  was  off,  it  was  gone,  lying  on  the  floor. 

Q.  Did  you  look  at  the  idler  arrangement  on 
the  Pickering  governor?  A.     I   did. 

Q.  Did  you  observe  the  screws  which  were  hold- 
ing the  arm  on  to  the  shaft  of  the  Pickering  gov- 
ernor? A.     I  did  eventually,  yes. 

Q.     And  what  was  their  character? 

A.  Well,  the  apparent  reason  was  that  that  set 
screw,  there  was  an  old  key  in  that  little  shaft 
that  operates  the  trigger  that  kicks  out  the  dog 
on  the  ratchet,  w^hich  releases  the  governor  and 
closes  it,  and  that  set  screw  had  evidently  worked 
loose  enough  so  that  this  arm  that  comes  down  and 
engages  with  the  rod  that  was  fastened  to  the  tight- 
ner  pulley  moved  the  rod,  the  rod  was  loose  on  the 
trigger  shaft,  so  that  it  did  not  touch  the  dog  on 
the  ratchet  enough  to  throw  it  out. 

Q.  That  was  the  reason  why  the  Pickering  gov- 
ernor didn't  shut  off  automatically  after  the  belt 
broke  ? 

A.  That's  absolutely  the  reason.  I  might  add, 
if  permissible,  that  we  have  to  change  those  belts 
when  we  change  speeds  [160]  on  the  engine,  change 
not  only  from  the  belt  but  from  one  pulley  to  an- 
other, sort  of  a  cone  pulley  operates,  when  we  go 
on  slow  speed  we  have  to  stop  and  change  from 
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one  set  of  pulleys  and  belts  to  the  other,  and  the 
day  before,  in  the  afternoon,  sometime  during  the 
evening  shift,  I  had  reason  to  change  those.  We 
changed  the  speed,  and  when  you  change  you  have 
to  hold  that  tightener  pulley  up  off  so  to  get  your 
belt  slack,  and  it  was  a  rather  difficult  matter  to 
do,  to  hold  it  with  one  hand  and  change  the  belt 
with  one  hand,  and  occasionally  that  tightener  pul- 
ley will  get  away  from  you  and  drop,  and  that  kicks 
out,  of  course,  and  the  day  before  I  had  that  same 
experience;  I  was  in  a  hurry  and  I  accidentally 
dropped  the  tightener  pulley,  and  it  kicked  out, 
and  I  had  to  set  it,  and  I  was  curious  to  know  the 
reason  it  didn't  kick  out  at  the  time  of  the  wreck. 
I  noticed  it  was  not  kicked  out.  The  butterfly  in 
the  steam  pipe  was  out,  but  not  that. 
Mr.  Kelley:     You  may  inquire. 

Cross-Examination 
By  Mr.  Paine: 

Q.  Mr.  Wheeler,  what  time  was  it  you  said  you 
got  there?  A.     Beg  pardon ■? 

Q.     What  time  was  it  you  said  you  got  there? 

A.  Well,  somewhere  between  2:15  and  2:30.  I 
couldn't  say  exactly.  That's  the  usual  time  that  I 
go  in.  [161]  • 

Q.     2:15  or  2:30? 

A.  Yes,  somewhere  in  that  vicinity.  Not  earlier 
than  2:15,  and  I  doubt  if  it  was  much  after  2:30, 
because  we're  supposed  to  take  over  at  3  o'clock  or 
earlier,  and  of  course  we  have  clothes  to  change  and 
so  on. 
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Q.  At  that  time  you  say  the  belt  was  on  the 
floor?  A.     Yes. 

Q.     Was  it  hanging  on  any  of  the  pulleys? 

A.     No,  it  lay  virtually  in  the  alleyway. 

Q.     Did  you  examine  the  belt? 

A.     Well,  enough  to  see  it  was  broken. 

Q.     What  sort  of  a  break  was  it? 

A.  Well,  it  wasn't  exa^ctly  square  across,  I  don't 
tliiuk.  I  don't  recall  exactly.  It  was  broken;  I'm 
sure  it  was  broken. 

Q.     You're  sure  it  was  broken? 

A.     Yes,  that  part  I'm  sure  of. 

Q.  I'll  show  you  defendant's  identification  12. 
Does  that  look  like  the  belt?  Does  it  have  a 
fastener  of  that  sort? 

A.  Yes,  that's  the  type  of  fastener  we  use  on 
those  belts,  but  as  far  as  that  being  the  identical 
belt,  I  wouldn't  say.  There  might  be  a  hundred  of 
them  around  in  the  condition  that  is,  old  belts;  as 
I  say,  I  wouldn't  positively  identify  it.  [162] 

The  Court:     That's  all  right. 

Q.  I  don't  ask  you  to,  but  you  say  that  is  similar 
to  it?  A.     Similar  to  it. 

Q.  You  say  you  had  around  the  shop  hundreds 
of  these  old  belts  of  the  same  description? 

A.  Yes ;  three  or  four  hanging  on  the  hook  right 
there. 

Q.  You  have  to  change  those  belts  quite  fre- 
quently ? 

A.  Yes,  every  time  we  change  from  high  speed 
to  low  we  have  to  make  that  change. 
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Q.  Do  you  change  this  belt  from  the  main  en- 
gine to  the  pulley  drive,  or  just  on  the  cones? 

A.     Just  on  the  cones. 

Q.  But  this  belt,  when  it  breaks  or  gets  old  you 
change  it?  A.     When  we  figure  they're  unsafe. 

Q.  Sometimes  you  don't  know  that  until  they 
break,  and  then  you  put  it  on? 

A.     That's  very  true. 

Q.  I  mean  this  belt  breaks  there  frequently,  and 
you  go  over  and  grab  another  one  off  the  wall  and 
put  it  on?  A.     We  always  keep  spares. 

Q.  And  when  the  belt  breaks  the  automatic  de- 
vice stops  the  engine,  you  put  the  belt  on,  and 
away  she  goes?  A.     Yes. 

Q.     That's  a  common  occurrence? 

A.     That's  what  should  be.  [163] 

Q.     And  I  sa}^  that's  a  common  occurrence? 

A.     Yes. 

Q.  And  the  day  before  this,  you  did  some  chang- 
ing of  the  cone  belts  to  change  the  speed  of  the 
engine?  A.     Yes. 

Q.  What  were  you  doing,  speeding  up  or  slowing 
down? 

A.  I  don't  recall  now  which  it  was,  because  we 
make  so  many  changes,  and  it  was  a  thing  that  I 
didn't  carry  in  my  mind.  I  couldn't  say  whether 
I  was  changing  from  high  to  low  or  the  other  way, 
but  I  did  drop  the  arm  of  the  counter-balance  on 
that  tightener  pulley,  and  it  kicked  out,  but  I  posi- 
tiv^ely  could  not  say  which  I  was  doing,  from  high  j 
to  low  or  reverse. 
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Q.  But  when  you  released  this  belt  and  then  you 
had  to  stand  there  to  hold  one  hand  on  the  idler 
pulley,  as  if  the  belt  were  on  it,  you  dropped  the 
idler  pulley  and  the  automatic  device  kicked  out? 

A.     Yes. 

Q.  Now,  had  you  actually  changed  this  belt  from 
the  driving  pulley  to  the  governor  ]>u]ley  that  day, 
or  just  the  other  belts? 

A.  I  think  it  was  the  other  belt.  I'm  not  posi- 
tive of  that. 

Q.  Well,  then,  if  it  was  just  the  other  belt, 
wouldn  't  this  belt  hold  the  idler  pulley  up  in  place  ? 

A.     Maybe  T  don't  just  understand  the  question. 

Q.  Well,  come  down  here.  Pointing  to  Exhibit 
8,  the  little  wheel  here  in  the  center  is  what's  known 
as  the  idler  pulley,  isn't  it?  A.     That's  right. 

Q.  And  that  you  said  you  held  up  with  your 
hand? 

A.  This  is  the  weight  that's  supposed  to  hold 
that  up;  well,  we  keep  it  fastened  with  a  chain 
here,  because  the  weight  really  doesn't  give  quite 
enough  pull  on  the  belt,  so  we  fasten  that,  and  when 
we  change,  we  unhook  our  chain  here  and  hold  this 
up  so  it  takes  the  tension  off  of  the  belt,  and  we 
have  to  hold  that  up  while  we  take  this  belt  off, 
and  put  the  other  belt  over.  Now,  this  is  on  the 
high  speed,  and  the  slow  speed,  the  belt  goes  over 
on  the  smaller  pulley,  which  is  directly  behind  this 
one,  and  then  runs  on  this  big  pulley  here. 

Mr.  Kelley:  May  the  record  show  that  the  wit- 
ness's testimony  is  pointing  out  and  illustrating  by 
Exhibit  8? 

The  Court:    Yes. 


176  Inland  Empire  Paper  Co.,  vs. 

(Testimony  of  Justin  H.  Wheeler.) 

Q.  Then  which  belts  or  belt  was  it  that  you 
changed  the  day  before"? 

A.  Well,  as  I  say,  I  do  not  recall  whether  I 
was  changing  from  high  to  low,  or  the  reverse.  I 
was  changing  it,  but  I  would  not  say  whether  we 
was  going  from  high  to  low  or  the  other  way.  [165] 

Q.  Well,  was  it  these  belts  that  operate  on  the 
cone  pulleys'? 

A.  Oh,  no.  It  was  just  this  one  belt.  We  only 
change  the  one  belt. 

Mr.  Kelley:  Are  you  indicating  the  belt  on  the 
Pickering  governor'? 

A.     The  one  on  the  Pickering  governor. 

The  Court:  I  wonder  if  counsel  isn't  talking 
about  one  thing,  and  the  witness  another.  He  said 
"change  the  belt";  I  don't  think  he  meant  replace 
the  belt,  just  change  from  one  to  the  other. 

Q.  (By  Mr.  Paine) :  Is  that  right,  when  you 
use  this  other  pulley  you  have  a  different  sized  belt  *? 

A.     Yes,  different  length. 

Q.  So  if  you  had  that  one  on  that  day,  and  you 
wanted  to  come  back  to  the  shorter,  is  this  the 
shorter  of  the  two  belts  shown  in  the  picture? 

A.     This  is  the  shorter  of  the  two  belts. 

Q.  So  that  if  you  took  the  longer  of  the  two 
belts  off,  then  you  would  go  over  to  the  wall  some 
place  and  pick  out  a  shorter  belt  and  put  it  on  here, 
and  that's  what  you  did  that  afternoon.  Of  course, 
this  is  a  picture  taken  some  time  later.  You  don't 
know  which  it  was,  whether  you  took  a  longer  one  off 
and  put  on  a  shorter  one?  [166] 
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A.  I  don't  recall,  but  I  might  add  that  belt 
might  have  been  changed  a  couple  or  three  times 
between  the  time  I  changed  it  and  tlie  time  it  was 
wrecked,  because  we  sometimes  have  small  orders 
of  paper  and  we  don't  run  but  a  short  time  on  a 
certain  speed. 

Q.  So  someone  else  might  have  changed  it  after 
you  did? 

A.  Absolutely ;  the  man  that  was  on  shift  did  it, 
if  it  was  done. 

Q.    You  go  to  the  wall  and  pick  one  off? 

A.  We  pick  the  one  that  belongs  in  the  place 
where  it  wants  to  go. 

Q.  But  in  doing  that,  as  you  said,  you  had  to 
then  hold  the  rider  pulley  up,  and  you  let  it  fall 
to  get  your  hand  free,  and  that  shut  the  engine  off, 
as  it  should  do  ? 

A.  Well,  the  engine  was  stopped.  We  don't  do 
that  when  the  engine  is  running. 

Q.  My  error.  You'd  get  in  a  lot  of  trouble  if 
you  did  that.  The  engine  was  off,  but  it  still  kicked 
this  device?  A.     It  kicked  out. 

Q.  As  it  would  have  done  if  it  had  been  running. 
Now  then,  you  came  back  about  2:30  and  you're 
quite  positive  that  you  went  and  found  this  device 
hadn't  operated? 

A.  I  noticed  it  when  I  w^alked  by  the  engine.  I 
had  to  go  by  the  engine  to  go  to  my  locker  to  change 
my  clothes.  I  noticed  the  butterfly  was  out,  and 
the  Pickering  was  [167]  not  out. 
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Q.  And  did  you  later  in  the  day  make  some  tests 
on  it  with  Mr.  Olinger? 

A.  Well,  after  he  came.  He  wasn't  there  at  the 
time  I  took  over  the  shift. 

Q.  Yes;  not  that  day,  but — yes,  he  got  there — 
no,  he  didn't  get  there  until  the  5th. 

A.     No,  he  wasn't  there  that  day. 

Q.     On  the  5th  you  made  some  tests  with  him? 

A.  Well,  we  looked  it  over,  yes.  I  looked  it  over 
with  a  half  dozen  different  men,  not  only  my  part- 
ner, but  vrith  Mr.  Janecek  and  the  insurance  men 
also.    We  looked  it  over. 

Q.  And  at  that  time  you  found  that  it  didn't 
work  ? 

A.  Well,  I  found  that  the  first  time,  the  first 
thing. 

Q.  Well,  you  found  that  it  hadn't  worked,  the 
first  thing,  but  did  you  try  it  after  that? 

A.     Well,  you  could  work  it  by  hand. 

Q.  You  could  work  it  by  dropping  the  ridei' 
pulley? 

A.  N(j,  not  until  after  they  tightened  the  set 
screw. 

Q.  Now,  let's  get  to  this  set  screw.  This  set 
screw  is  a  little  screw  that  goes  into  this — what  do 
you  call  it,  the  trigger  arm?  A.     AYell,  yes. 

Q.     That  comes  down  and  lies  on  the  plate?  [168] 

A.     Well,  it  has  an  eye  in  the  end. 

Q.  It  comes  into  a  rod  here  and  is  fastened  with 
a  little  screw  that  goes  down  and  rests  or  bites  into 
this  arm,  is  that  correct?  A.     That's  correct. 
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Q.  And  that's  a  little  inset  hexagon  screw;  you 
have  to  have  a  special  wrench  to  loosen  it  or 
tighten  it? 

A.  No,  the  set  screw  in  there  was  an  ordinary 
set  screw  with  a  square  head,  which  stood  up;  it 
wasn't  a  sunken  set  screw. 

Q.     It  wasn't  a  sunken  set  screw"? 

A.     Not  at  that  time. 

Q.     You  feel  quite  sure  about  that? 

A.    I  am. 

Q.     It  had  a  little  head  on  it  that  you  could  turn  ? 

A.     A  square  head. 

Q.  Could  be  tightened  or  loosened  by  anybody 
applying  a  wrench  to  it?  A.     That's  right. 

Q.  If  anybody  had  touched  that  or  loosened  it 
it  would  be  loosened  up? 

A.  It  could  be,  if  anyone  would,  but  I  don't 
know  why  anybody  would;  it  was  under  that  plate 
which  holds  the  outboard  bearing  of  the  governor 
shaft.  It  was  in  a  kind  of  a  peculiar  place  to  get 
at  anyway.  That's  one  of  the  [169]  reasons  why  it 
probably  hadn't  been  looked  after,  was  it  being  up 
there  out  of  sight,  and  it  was  tight  the  day  before, 
and  it  was  tight  when  it  was  put  on.  It  just  natur- 
ally worked  loose. 

Q.     And  it  was  tight  the  day  before? 

A.     Enough  to  hold  so  that  it  tripped. 

Q.  And  did  you  hear  Mr.  Janecek's  testimony 
that  after  this  he  operated  it  four  or  five  times, 
three  or  four  times,  with  Mr.  dinger? 

A.  No,  I  didn't.  I  couldn't  hear  any  of  the  testi- 
mony. 


3  80  Inland  Empire  Paper  Co.,  vs. 

(Testimony  of  Justin  H.  Wheeler.) 

Q.  Did  you  ever  talk  with  him  or  learn  from 
him  that  it  operated  four  or  five  times,  every  time 
they  tried  it,  after  the  accident? 

A.     No,  I  didn't 

Mr.  Kelley:  That's  incompetent,  if  the  Court 
please,  after  the  accident. 

Mr.  Paine:  We've  got  it  tight  immediately  be- 
fore the  accident  and  immediately  after  the  ac- 
cident. 

The  Court:  He's  answered  that  he  didn't  talk 
with  Mr.  Janecek.  A.     Beg  pardon? 

The  Court:  As  I  understand,  you  said  you 
didn't  talk  about  it  with  Mr.  Janecek? 

A.     No. 

The  Court :     All  right,  go  ahead.  [170] 

Q.  (By  Mr.  Paine) :  That  screw  could  be  loose- 
ened  by  applying  a  wrench  to  it  and  loosening  it  up  ? 

A.     Certainly. 

Q.  Do  you  think  it  could  be  loosened  by  merely 
operation  of  the  machine  itself? 

A.  Vibration;  there's  a  certain  amount  of  vibra- 
tion on  those  high  speed  engines. 

Q.  And  do  you  go  around  frequently  and  tighten 
it  up,  keep  it  tight? 

A.  Well,  probably  not  as  often  as  we  should 
have.  I'll  admit  that  on  my  own  part,  but  those 
machines  are  in  continuous  operation  24  hours  a 
day  and  a  good  deal  of  the  time  seven  days  a  week. 

Q.  And  they  require  a  constant  tightening  of 
that  screw;  it  should  be  kept  tight? 
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A.  There's  lots  of  thinp^s  that  require  tighten- 
ing, and  we  do  tighten  them,  absolutely,  wliere  it 
has  to  be  done,  absolutely  necessary. 

Q.  Now,  in  regard  to  the  butterfly  valve,  you 
found  the  lever  down,  is  that  what  you  mean? 

A.     Yes,  that  was  down. 

Q.  You  didn't  at  that  time  look  to  see  how  far 
or  what  the  butterfly  valve  had  done  in  the  way  of 
closing  the  steam  line'? 

A.  No,  I  just  inferred  it  was  down  to  the  seat.  I 
couldn't  [171]  positively  say,  although  I  know  the 
lever  was  hanging  down  very  nearly  straight. 

Q.  Now,  there  have  been  several  occasions  out 
there  where  with  the  butterfly  valve  closed  the  ma- 
chine has  operated  and  the  paper  machine  has  run? 

A.  There's  very  few  of  those  butterfly  valves 
that  close  absolutely  tight  so  but  what  there's  a 
little  steam  leaks  through,  and  especially  if  the 
engine  is  running  before  it  does  kick  out,  it  will 
continue  to  revolve  at  a  slow  speed. 

Q.  Well,  it  has  continued  to  revolve  sufficiently 
fast  to  operate  the  paper  machine  on  occasions;  do 
you  remember  that? 

A.  Well,  I  don't  recall  any  circumstances  where 
it  did. 

Q.  Don't  you  remember  telling  the  Hartford 
men  that  there  were  occasions  where  the  paper  ma- 
chine had  operated  with  the  lever  in  a  dropped 
position?  A.     No,  I  don't  remember. 

Q.    You  wouldn't  say  you  didn't? 
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A.  I  don't  think  I  did,  because  I  don't  think 
steam  enough  would  get  through  to  do  that,  unless 
it  was  on  a  heavy  sheet  and  a  very  slow  speed.  Those 
engines,  this  engine  in  particular,  we  operate  any- 
where from  25  revolutions  a  minute  up  to  230. 

Q.  Now,  you  remember  when  they  conducted  the 
tests  there  of  [172]  the  butterfly  valve  and  you  were 
on  the  throttle,  I  think  it  was  on  the  5th  of  July,  or 
the  7th  of  July,  they  were  out  there  and  ran  the 
engine  and  operated  the  butterfly  valve,  on  the  7th 
of  July?  A.     I  couldn't  tell  the  date. 

Q.     But  you  remember  the  circumstances? 

A.  I  remember  about  their  being  there  several 
times. 

Q.  Well,  do  you  remember  tests  that  were  made 
by  the  Hartford  men  within  a  day  or  two  after  the 
accident;  you  were  on  the  throttle  and  they  oper- 
ated the  machine  and  closed  the  butterfly  valve? 

A.     Yes. 

Q.  And  the  machine  ran  away,  and  you  had  to 
shut  it  down  with  the  throttle;  do  you  remember 
that? 

A.  Yes,  there  was  no  load  on  it;  that  was  just 
the  engine  itself. 

Q.  The  engine  itself,  but  without  a  load  on  it, 
the  engine  ran  away  and  to  save  it  you  had  to  oper- 
ate the  throttle  and  stop  the  steam? 

A.     I  stopped  it  with  the  thi-ottle. 

Q.     Because  it  was  running  away? 

A.     It  was  running  too  fast. 
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Q.  With  the  butterfly  valve  presumably  in  the 
closed  condition?  A.     Yes.  [173] 

Q.  Now,  if  anybody  had  wanted  to  tami)er  with 
the  Pickering  governor  so  that  it  would  make  it  in- 
operative, all  they'd  have  to  do  would  be  to  turn 
that  little  set  screw  a  short  tui-n  and  then  it 
wouldn't  operate? 

Mr.  Kelley:  T  object;  that's  incompetent,  ir- 
relevant and  immaterial.  I'm  a  little  diffident  about 
objecting.  We  haven't  a  jury,  and  I  realize  your 
Honor  probably  allows  many  things  you  wouldn't 
if  we  had  a  jury. 

The  Court:  I'll  sustain  the  objection  to  that,  I 
think  that's  obvious. 

Q.  (By  Mr.  Paine)  :  Do  you  remember  what 
you  said  to  Mr.  Olinger  the  day  you  and  he  went 
over  to  try  the  Pickering  governor?  Did  you  say 
something  to  the  effect  "I'll  show  you  why  this  thing 
didn't  operate,  or  what  cause  the  accident"? 

A.  I  think  I  told  him  about  the  levers  being 
loose,  on  the  trigger. 

Q.  All  right.  Now,  then,  when  was  it  that  you 
found  that  it  w^as  loose  on  the  trigger? 

A.     As  soon  as  I  made  the  examination. 

Mr.  Kelley:  That's  repetition,  if  your  Honor 
pleases. 

A.  That  was  one  of  the  first  things  I  did,  virtu- 
ally the  first  thing  I  did  after  I  took  over  the  shift 
and  checked  [174]  my  other  engines,  I  examined 
that,  because  I  wanted  to  know  why  it  didn't  trip 
out  when  it  tripped  out  the  day  before,  when  I  was 
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changing  the  belts.   I  couldn't  understand  that,  but 
it  was  easy  enough  to  see,  for  me,  being  familiar 
with  it,  that  that  rod  was  loose  on  the  trigger  finger 
so  that  it  didn't  trip. 

Q.     Did  you  touch  the  mechanism  at  2 :30  and  do 
anything  to  it?  A.     No,  sir. 

Q.    You  just  looked  at  if? 
A.     I  just  looked  at  it. 

Q.     By  merely  looking  at  it,  all  you  could  tell  was 
it  hadn't  tripped,  isn't  that  right? 
A.     I  worked  the  end  of  the  rod. 
Q.     All  right. 

Mr.  Kelley:  Let  him  finish,  please. 
Q.  (By  Mr.  Paine) :  That's  what  I  want  to  get 
at,  whether  you  touched  it  or  what  you  did  with  it. 
A.  I  touched  the  end  of  that  trip  rod  enough  to 
see  that  it  was  loose  on  the  trigger  finger  rod.  That's 
the  way  I  determined  it  w^as  loose.  I  had  to  take  the 
end  of  it  and  moved  it  a  little,  and  it  didn't  move  the 
trip  rod,  the  trip  finger. 

Q.     Did  you  touch  the  set  screw? 
A.     I  didn't,  no.  [175] 

Q.  Then  how  would  you  account  for  the  fact 
that  after  that  it  worked  four  or  five  times,  correctly 
every  time? 

A.  I  have  no  explanation,  no  explanation  what- 
ever for  that.  I'm  simply  telling  you  what  my  ob- 
servation was  when  I  took  over. 

Q.  Did  you  make  any  statements  before  that  all 
you  had  ever  done  was  to  look  at  that  device,  that 
you  hadn't  tampered  with  it  or  touched  it? 
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A.  No,  I  don't  think  anybody  ever  asked  nie 
anything  about  it. 

Q.  You  don't  think  you  were  ever  asked  that. 
When  was  it  you  first  told  Mr.  Black  or  any  of  the 
company  people  about  the  fact  that  you  had  ob- 
served it  being  not  tripped  *? 

A.     When  did  I  first  tell  them? 

Q.    Yes. 

A.  Oh,  I  couldn't  say  whether  it  was  that  same 
day  or  not. 

Q.  Well,  wasn't  it  some  time  later  they  were 
trying  to  get  in  touch  with  you  to  find  out  who  was 
the  first  person  who  had  seen  this  governor  stop 
and  what  condition  it  was  in,  you  were  called  in  to 
tell  them,  and  you  told  them  % 

A.  I  don't  recall  that.  There  was  so  many  people 
around  there  that  I  wouldn't  absolutely  say  there 
wasn't  but  I  don't  recall  it.  [176] 

Q.  Yes;  well,  that's  all  right.  Do  you  remember 
telling  Mr.  Fullmer,  the  inspector  from  the  Hart- 
ford, when  he  first  questioned  you  about  it,  that  you 
didn't  know  what  the  condition  of  the  governor 
trip  stop  was'?  A.     No. 

Q.     You  never  told  him  that"?  A.     No. 

Q.  And  did  you  tell  them  when  you  were  present 
there  on  July — no,  the  August  meeting,  when  they 
were  all  out  there  about  the  2nd  of  August,  that  you 
never  touched  the  trip  device  on  the  governor  ? 

A.     That  I  never  touched  the  trip  device? 

Q.  Yes,  when  you  looked  at  it  that  you  never 
touched  it. 
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A.  I  didn't  touch  the  screw;  I  just  touched  the 
end  of  that  rod  so  to  see  it  was  loose  on  the  trigger 
arm. 

Q.  Did  you  tell  them  you  never  touched  any  of 
if?  A.     I  don't  think  I  did. 

Q.     You  don't  think  you  said  that*? 

A.     No,  sir. 

Q.  Did  you  ever  see  anybody  else  the  day  of  the 
accident  around  the  device  or  doing  anything  with 
it,  touching  it? 

A.  Well,  I  saw  any  number  of  them  around 
looking  at  it.  I  couldn't  positively  say  whether  they 
touched  it  or  not,  because  I  was  on  shift  and  I  had 
my  other  duties  to  do,  and  I  wasn  't  watching  them  at 
all.  I  satisfied  myself  [177]  on  the  start  of  what 
the  cause  was,  that  it  didn't  trip,  and  then  I  let  the 
rest  of  them  form  their  own  conclusions.  As  I  say,  I 
was  busy  with  my  other  duties.  I  had  three  other 
engines  to  service  and  watch,  and  I  paid  no  atten- 
tion to  them.  Part  of  the  time  I'm  out  of  the  room. 

The  Court:     You've  answered  the  question  now. 

Mr.  Paine:     I  think  that's  all. 

Mr.  Kelley:     That's  all. 

(Whereupon,   there   being  no   further   ques- 
tions, the  witness  was  excused.)  ^ 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  1:30  o'clock  p.m.) 
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Spokane,  Washing^toii,  Wedriosday,  October  8,  1947, 
1:30  o'clock  P.  M. 
(All  parties  present  as  before,  and  the  trial 
was  resinned.) 

FRED  BEGUELIN 

called  as  a  witness  on  behalf  of  the  plaintiff,  being- 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Kelley : 

Q.     Your  name  is  Fred  Beguelin? 

A.     That's  ri.i^ht. 

Q.  And  what  job  do  you  hold  with  the  Inland 
Empire  Paper  Company?  [178] 

A.     Master  mechanic. 

Q.  How  long  have  you  held  that  position  at  that 
company?  A.     About  five  years. 

Q.  How  long-  have  you  been  associated  with  that 
company?  A.     23  years. 

Q.  Outline  in  a  general  way  the  nature  and  ex- 
tent of  your  duties  as  master  mechanic  there  at  the 
Inland  Empire  Paper  Company? 

A.  I  was  simply  in  charge  and  responsible  for 
the  operation  and  maintenance  of  the  plant. 

Q.     Machinery?  A.     Machinery. 

Q.  Including  the  Sumner  steam  engine  and  the 
main  line  shaft  and  the  number  4  paper  machine 
here  under  discussion?  A.     That's  right. 

Q.  Were  you  at  the  plant  of  the  Inland  Empire 
Paper  ComparijA  when  this  accident  happened  on 
July  3,  1946?  A.     No,  I  wasn't. 
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Q.  When  did  you  get  to  the  plant  that  day,  if 
you  did  get  there  that  day? 

A.  Sometime  in  the  late  afternoon;  it  was  aftei' 
4 :30,  I  'm  positive. 

Q.  And  when  you  were  there  did  you  observe 
the  main  belt  leading  from  the  Sumner  steam  en- 
gine to  the  main  line  shaft  in  the  basement?  [179] 

A.     Yes,  I  did. 

Q.  Will  you  just  tell  the  Court  in  your  own 
words  where  the  main  belt  was  when  you  saw  it,  and 
as  to  whether  or  no  it  was  loose  or  slack  ? 

A.  Well,  the  belt  was  very  loose,  and  the  pulley 
had  pulled  forward  and  toward  the  north,  oh,  ap- 
proximately 8  to  10  feet  from  where  it  should  have 
been. 

Q.  By  the  way,  by  the  pulley,  what  pulley  are 
you  referring  to? 

A.     The  driven  pulley  from  the  engine. 

Q.  Is  that  the  pulley  set  forth  in  Exhibits  3 
and  4?  A.     That  would  be  this  pulley. 

Q.  You're  indicating  the  pulley  in  the  lower  left 
hand  corner  of  Exhibit  4?  A.     That's  right. 

Q.     What  kind  of  a  belt  was  that  main  belt? 

A.     It  was  a  heavy  rubber  belt,  nine  ply. 

Q.  Where  was  this  belt  when  you  saw  it  the  day 
of  the  accident  ? 

A.  Well,  the  belt  was  lying  on  the  floor,  and  it 
was  around  the  twisted  line  shaft  and  the  broken 
parts  of  the  pulley. 

Q.  When  that  main  belt  is  slack  or  loose,  as  you 
testified,  was  it  possible  for  it  to  move  sideways  at 
the  time  of  the  accident?  [180] 

A.     I  would  say  it  would  be,  yes. 
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Q.  And  if  it  went  toward  the  north  what  object 
would  it  touch'?  A.     The  fly-wheel. 

Q.  And  if  it  had  touched  the  fly-wheel  while  that 
was  in  motion,  what  would  have  resulted? 

A.  Well,  I  imagine  the  belt  would  just  about 
have  to  move  in  the  other  direction  at  the  other  end, 
I  suppose. 

Q.  And  if  it  moved  in  the  other  direction,  would 
that  be  to  the  south  ?  A.     It  would,  yes. 

Q.  State  whether  or  not  that  would  be  in  close 
juxta-position  to  the  trigger  that  I'm  indicating  on 
Exhibit  11?  A.     Yes,  it  would. 

Q.  If  you  know,  about  how  far  is  that  trigger 
from  the  main  pulley  there  that  the  main  belt  is 
driving? 

A.  Well,  it's  dead  in  line,  I  think  almost  exactly 
in  line,  with  the  face,  and  perhaps  half  or  three 
quarters  of  an  inch  away  from  the  rim. 

Q.  Could  this  main  belt  have  hit  the  trigger  by 
the  fact  that  it  was  slack?  A.     It  could. 

Q  Now.  that  trigger  operates  what  is  known  as 
the  Brownell  [181]  overspeed  stop? 

A.     That's  right. 

Q.  Had  you  ever  overspeeded  this  Sumner  steam 
engine  to  the  tripping  point  of  the  Brownell  over- 
speed  stop,  before  this  accident?  A.     Yes. 

Q.     Do  you  have  any  idea  how  long  before? 

A.  Well,  I  would  think  it  was  two  or  three 
months  before  that  I  done  that. 

Q.  And  did  you  do  that  overspeeding  while  it 
was  connected  with  the  main  line  shaft  ? 

A.     That's  right. 
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Q.  By  the  way,  the  day  of  the  accident  and  sub- 
sequent you  had  occasion  to  survey  the  nature  and 
extent  of  the  damage  there  at  the  plant? 

A.     I  did. 

Q.  And  did  you  observe  any  damage  to  the  main 
line  shaft??  A.     Yes. 

Q.  In  a  general  v^ay  tell  us  what  that  was.  For 
your  information,  Mr.  Beguelin,  it's  already  been 
stipulated  as  to  the  amount,  but  if  you  could  just  in 
a  general  way  indicate  the  character  and  nature  of 
that  damage. 

A.  Well,  it  was  just  a  tangled  mess  lying  on  the 
floor  away  from  the  line  shaft  bearings.  It  had  been 
more  or  less  corkscrewed  and  twisted  all  over  the 
basement;  [182]  bearings  were  broken,  couplings 
were  broken,  pulleys  all  smashed. 

Q.  Are  there  any  windows  in  that  plant,  in  the 
basement  ?  A.     Yes. 

Q.  Did  the  damaged  parts  have  any  effect  upon 
those  windows?  A.     It  broke  several  windoViS. 

Q.  Do  you  know  whether  any  of  the  damaged 
parts  went  out  of  the  window?  A.     Yes. 

Q.     Do  you  know  what  they  were? 

A.  Well,  there  was  a  piece  of  a  spoke  and  hub, 
If  I  remember  right,  of  a  pulley,  found  outside 
about  300  feet,  I  imagine,  from  the  building. 

Q.  Was  that  a  good  sizeable  piece  of  the  ma- 
chinery ? 

A.  Oh,  I  would  say  it  would  weigh  about  35  or 
40  pounds. 
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Q.     And  it  had  been  hurled  a  distance  of  what? 

A.     Oh,  two  or  three  hundred  feet. 

Q.  Now,  going  back  to  the  time  that  you  over- 
speeded  the  Brownell  overspeed  stop,  this  material 
that  you've  just  referred  to  as  being  damaged  by 
the  accident,  was  that  all  running  at  the  time  you 
did  your  overspeed  test  ?  A.     It  was. 

Q.  By  the  way,  do  you  know  w^hat  the  speed  of 
the  Brownell  overspeed  stop  was  set  at?  [183] 

A.  Well,  we  tried  to  keep  it  as  near  700  feet  as 
we  could. 

Q.    Why  was  that? 

A.  Well,  the  speeds  that  they  operated  at  w^ere 
around  670  to  690,  and  we  kept  it  as  close  to  that  as 
possible. 

Q.  Groing  back  to  the  time  that  .you  tested  it  by 
overspeeding,  was  any  of  this  machinery  of  the  mill 
damaged  by  the  test?  A.     No. 

Q.     Or  by  any  such  overspeeding  ?  A.     No. 

Q.  How  did  the  you  test  the  Brownell  overspeed 
stop  ? 

A.  By  opening  the  throttle  wide  open  and  screw- 
ing the  cone  belts  on  the  transformer  over  to  and 
beyond  w^here  the  highest  speed  we  operated. 
There's  a  chart  on  there  that  gives  the  different 
speeds,  and  you  go  beyond  that,  and  that  keeps  the 
governor  at  a  uniform  speed,  but  speeds  up  tlie 
engine. 

Q.  What  is  the  construction  of  that  engine 
pulley  on  which  the  main  belt  to  the  main  line  shaft 
rested? 
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A.  The  construction  of  the  one  that  broke,  on 
the  line  shaft  *? 

Q.     The  engine  pulley. 

A.  The  engine  pulley  is  a  split  pulley  with  a 
heavy  drop  rim. 

Q.     How  was  that  again?  [184] 

A.  It  is  a  cast  iron  split  pulley  with  a  heavy 
drop  rim. 

Q.     Sorry,  I  can't  get  that  last. 

A.     Drop  rim. 

Q.  Have  there  been  any  changes  in  the  safety 
devices  on  the  governor  or  the  stop  since  the  ac- 
cident ? 

A.     No,  there  hasn't;  not  to  my  knowledge. 

Mr.  Kelley:     You  may  inquire. 

Cross-Examination 
By  Mr.  Paine: 

Q.  You're  the  master  mechanic;  that's  your 
title?  A.     That's  right. 

Q.  And  you  have  charge  of  all  of  this  equip- 
ment, is  that  right?  A.     Yes. 

Q.  And  I  believe  you  made  this  stop  that's  on  the 
governor,  is  that  right?  Was  that  made  there  in  the 
shop?  A.     It  was  made  in  our  shop. 

Q.     And  when  was  it  installed?  • 

A.  Probably  three  years  ago.  That's  a  guess,  of 
course. 

Q.     That  would  be  1944? 

A.     Probably. 

Q.  Refreshing  your  recollection,  wasn't  it  in  the 
summer  of  1945? 
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A.  Well,  it  could  have  been,  now.  I'm  kind  of 
hazy  on  that.   It  could  have  been. 

Q.  Do  you  remember  the  circumstances  of  how 
you  came  to  [185]  install  if? 

A.  It  was  recommended  by  the  insurance  com- 
pany. 

Q.  Recommended  by  the  insurance  company 
that  a  stop  device  of  this  sort  be  put  on  f 

A.     That's  right. 

Q.     And  you  made  it  and  put  it  on  ? 

A.     That's  right. 

Q.  Now,  just  step  down  here  just  a  minute. 
Then,  I  believe,  did  you  bolt  in  and  put  on  this  idler 
pulley  too?  A.     No. 

Mr.  Kelley:  I  wonder  if  the  record  should  show 
that  counsel  is  directing  the  witness's  attention  to 
Exhibit  Number  8  ? 

The  Court:     Yes. 

Q.  (Mr.  Paine)  :  Was  this  idler  pulley  placed 
on  there?  A.     Not  at  that  time. 

Q.     Not  at  that  time? 

A.  No,  that  was  always  on  there  from  the  time 
the  engine  was  installed. 

Q.  Now,  I  wonder  if — maybe  this  isn't  strictly 
proper  cross-examination,  Mr.  Kelley,  but  since  he 
made  this  object  he's  best  qualified  to  give  us  a  little 
discussion  on  how  it  operates.  I  wonder  if  you 
could  explain,  Mr.  Beguelin,  just  how  this  device 
that  you  put  on  the  governor  operates  as  a  governor 
stop?  [186] 

A.  Any  time  that  this  belt  breaks  this  pulley 
will  go 
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Q.     This  is  on  Exhibit  number  8. 

A.     and  there's  a  device  on  the  other  side, 

that's  not  visible  here,  that  contacts  this  bar;  that 
bar  is  hinged  right  below  here,  and  has  a  little  dog 
that  comes  up  in  behmd  there  that  knocks  the 
ratchet  off  of  the  automatic  stop. 

Q.  And  the  arm  coming  down  towards  the  lower 
left  hand  corner  of  the  picture  with  the  weight  on 
it  is  put  there  so  that  when  the  tension  of  the  belt  is 
taken  off  the  weight  falls  down  in  an  arc,  toward 
the  center  of  the  picture,  and  that  swings  the  wheel 
upward,  and  this  little  bar  that  you  can  see  right 
below  the  wheel  is  resting  on  a  sort  of  a  plate  out 
there — would  you  call  it  a  plate? 

A.  It's  a  little  pin,  that  actually  doesn't  touch  it, 
because  this  idler  is  moving,  and  if  it  touches,  it 
would  kick  it  out,  so  it  has  to  be  out  a  little  ways. 

Q.  If  it  comes  up  it  hits  it;  it  doesn't  have  to 
hit  it  very  much  ?  A.     Very  little. 

Q.  And  that  force  is  carried  up  to  this  device  in 
back  of  the  wheel,  and  that  in  turn  trips  out  the 
spring  of  the  ratchet  on  the  other  side? 

A.     That's  right.   [187] 

Q.  And  up  in  back  is  where  it  is  set,  with  a  set 
screw  holding  this  little  arm  into  the  sleeve  into 
which  it  fits,  is  that  right? 

A.     That's  right. 

Q.     What  kind  of  a  set  screw  was  put  in  there? 

A.  Well,  I  had  the  impresion  it  was  an  Allen 
safety  set  screw.  It  may  have  been  changed.  Mr. 
Wheeler  said  it  was  a  square  head  set  screw.  It 
could  be. 
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Q.  Your  impression  was  when  you  made  it  it 
was  an  Allen  head  screw?  A.     That's  right. 

Q.  That's  the  type  that  the  head  is  sort  of  hollow 
and  you  have  to  put  your  wrench  down  in  the  head 
to  tighten  it? 

A.  That's  right,  but  that  may  have  been  changed 
by  somebody  because  it  was  too  inconvenient;  I 
don't  know. 

Q.  But  when  you  originally  put  it  in  it  was  an 
Allen  type  set  screw  ?  A.     Yes. 

Q.  And  to  the  best  of  your  recollection  was  it 
still  that? 

A.  I  don't  remember.  I  didn't  look  at  that  set 
screw,  and  I  wouldn't  say  whether  it  was  on  there 
or  not  at  the  time. 

Q.  You  say  one  with  a  head  might  have  been  put 
on  to  make  it  easier  to  set.  Do  they  have  to  keep 
setting  that  set  screw  ?  [188] 

A.  They  shouldn't  have  to,  but  it's  possible,  if 
the  engineers  didn't  always  have  those  kind  of 
wrenches,  they  might  have  wanted  one  with  a  square 
head  to  tighten  it  or  loosen  it. 

Q.  As  a  rule,  it's  put  in  tight  and  it's  supposed 
to  stay  tight?  A.     Yes. 

Q.  Did  you  observe  this  as  soon  as  you  came  to 
the  plant  after  the  accident? 

Mr.  Kelley:     By  "this"  what  do  you  mean? 

Q.     The  governor  control  device,  stop  device. 

A.    Yes. 

Q.     That  was  about  4:30  in  the  afternoon? 

A.     Somewhere  around  in  there. 
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Q.     What  condition  did  you  find  it  in? 

A.  I  found  out  it  wasn't  tripped  when  I  looked 
at  it. 

Q.     It  was,  or  it  wasn't? 

A.     It  was  not  tripped. 

Q.     It  was  not  tripped? 

A.  Just  a  minute.  You've  got  me  confused.  It 
was  tripped. 

Q.  And  you  so  informed  Mr.  Black  and  the  offi- 
cials of  the  company  and  the  Hartford  people,  when 
you  got  there  it  was  tripped? 

A.     I  believe  I  told  them  that  at  one  time. 

Q.  Now,  this  test  that  you  made  in  regard  to  the 
device,  [189]  the  Brownell  device  on  the  fly-wheel, 
you  say  you  made  that  a  couple  of  weeks  before  the 
3rd  of  July? 

A.     No,  it  was  quite  a  while  before  that,  I  think. 

Q.  Oh,  I  misread  this.  Two  or  three  months,  I 
think  you  said. 

A.     Probably  a  couple  of  months. 

Q.  Two  or  three  months  before  that  would  be 
along  in  April  or  May? 

A.  It  would  have  been  April  or  May,  either  one 
of  those  months. 

Q.  And  you  deliberately  over-speeded  the 
engine?  A.     That's  right. 

Q.  And  this  Brownell  device  on  the  wheel  was 
set  to  stop  the  engine  at  about  250  or  300  revolutions 
per  minute? 

A.  Yes,  whatever  would  correspond  with  about 
700  feet. 
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Q.  Well,  I  think  the  testimony  is  already  in  that 
you  divide  700  hy  2.52.  A.     That's  right. 

Q.  Which  would  be  somewhere  in  the  neighbor- 
hood of  250  to  300  revolutions  a  minute  ? 

A.     That's  right. 

Q.  And  you  were  testing  to  see  if  the  device 
tripped  at  that  point?  A.     Correct. 

Q.  And  when  it  tripped,  then  you  slowed  the 
engine  down  and  [190]  you  were  satisfied  with  your 
tests? 

A.  We  were  satisfied  that  it  kicked  out  and 
slowed  down. 

Q.  And  you  didn't  let  it  run  on  again,  even  after 
the  butterfly  valve  had  gone  into  a  presumably  closed 
condition,  to  see  whether  it  would  operate  after  that  % 

A.  Well,  on  other  occasions  we've  done  that. 
Several  times  we  have  let  it  come  to  a  stop.  Gen- 
erally after  we  see  it  kick  out  that's  all  we  consider 
necessary. 

Q.  You  stop  the  engine  and  go  back  to  your  nor- 
mal operation?  A.     That's  right. 

Q.  Have  you  known  of  instances  there  where 
there's  been  overspeeding,  and  the  butterfly  valve 
has  been  closed,  and  still  the  paper  machine  was 
operating  ? 

A.  No,  I  don't  know  of  anything  like  that.  I've 
heard  of  it,  but  I  really  didn't  believe  it. 

Q.  You've  heard  of  it,  but  you  haven't  seen  it 
yourself  ? 

A.     No.   I  don't  see  how  it  would  be  possible. 
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Q.  But  you've  heard  stories  around  the  plant 
that  that's  what  occurred? 

Mr.  Kelley:     Oh,  I  object  to  what  he  heard. 

The  Court:     Sustained. 

Q.  (By  Mr.  Paine) :  Now,  your  suggestion 
here  is  that  it  is  possible  after  this  wheel  attained 
considerable  speed,  that  this  belt  came  off  and  went 
over  and  tripped  this  mechanism?    [191] 

A.     I  would  say  it  is  possible,  yes. 

Q.  You've  never  seen  or  heard  of  that  having 
happened?  That's  purely  a  hypothetical  assumption 
on  your  part? 

A.  No,  it  isn't.  Several  years  ago  the  belt  didn't 
want  to  stay  on  the  pulley,  and  it  would  go  over  and 
knock  that  out.  That's  been  a  good  many  years  ago. 

Q.     You  mean  it  went  over  once? 

A.  I  believe  it  went  over  over  once;  once  or 
twice,  and  struck  that  trigger. 

Q.  That  trigger  is  flying  around  there,  of  course, 
at  a  pretty  high  rate  of  speed? 

A.     The  trigger  is  stationary. 

Q.  Well,  the  trigger  is  stationary,  and  the  wheel 
is  revolving;  the  trigger  doesn't  revolve  with  the 
wheel?  A.     No. 

Q.  The  general  condition  there  of  the  room 
around  the  engine  where  the  number  4  engine  was 
located  was  pretty  well  littered  up  with  debris  from 
the  twisting,  breakmg,  and  line  shafting? 

A.  Yes,  it  was  considerably  littered  up.  In  fact, 
it  looked  like  quite  a  mess. 
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Q.  It  was  quite  a  mess;  parts  liad  fiown  all 
around  that  room?  A.     That's  right. 

Q.  Did  you  observe  the  governor  belt  at  that 
time  at  alT.^  [192] 

A.  No.  When  I  came  in  the  governor  belt  had 
already  been  picked  up  and  hung  up  or  laid  cm  a 
bench  there,  I  believe;  I'm  not  quite  sure. 

Q.  Had  you  tested  this  Pickering  device  that  you 
built  at  any  time  previous  to  the  accident? 

A.  Yes,  we  did  that  repeatedly  before  the 
accident. 

Q.     It  always  worked  all  right? 

A.     It  always  did  when  I  tried  it,  yes. 

Q.  When  you  went  there  to  look  at  it  you  ex- 
pected to  find  that  it  had  worked,  didn't  you? 

A.     That's  right. 

Q.  Did  you  have  anything  to  do  with  the  re- 
moval of  the  butterfly  valve  after  the  accident? 

A.    Yes. 

Q.  When  was  it  disassembled  or  taken  out  of  the 
line  ? 

A.  Well,  it  wasn't  too  long  after  the  accident. 
One  of  the  insurance  representatives  wanted  it  re- 
moved for  observation,  and  it  was  taken  off  for 
inspection.  I  wouldn't  say  just  exactly  when  it  was. 
It  was  after  the  accident. 

Q.  Were  you  there  when  it  was  set  up  and  tested 
after  the  accident?  A.     Yes. 

Q.  And  at  that  time  it  did  not  shut  off  the  en- 
gine, Mr.  Wheeler  had  to  shut  it  off  by  the  throttle, 
is  that  [193]  right?  A.     That's  right. 
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Q.  And  was  it  then  taken  into  the  shop  and 
examined '? 

A.  I  don't  know ;  we  only  had  it  in  the  shop  once, 
and  I  believe  that  was  after  we  had  it  in  the  shop. 
Now,  I  wouldn't  say. 

Q.  The  first  test  that  was  made  was  just  after  it 
was  taken  out  of  the  line,  before  it  was  taken  into 
the  shop? 

Mr.  Kelley:  I  wonder  if  counsel  would  fix  the 
time. 

Q.     Oil  the  7th  of  July. 

A.  That  might  have  been  the  date,  and  it  was 
taken  out,  I  know,  and  taken  to  the  shop  and  re- 
installed, and  I  think  that  was  the  only  time.  It 
might  have  been  done  otherwise  that  I  didn't  know 
anything  about. 

Q.  You  think  that  test  that  they  made  on  the 
7th  was  the  only  one,  then,  that  you  know  about  ? 

The  Court:  He  said  "yes."  You'll  have  to  speak 
up  by  voice. 

Q.  Did  you  examine  the  stuffing  when  it  was 
taken  into  the  shop  ?  A.     Yes. 

Q.  And  was  the  stuffing  binding  on  the  valve 
stem?  A.     It  was  a  little  tight. 

Q.  So  that  it  would  permit  steam  to  go  through ; 
not  close  [194]  tightly? 

A.     Well,  it  could  be  that  way. 

Q.  Well,  that's  your  best  recollection,  that  it  was 
that  way?  A.     Yes. 
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Q.  And  when  it  was  taken  out  and  tested  the 
steam  ran  awa}^,  and  the  steam  had  to  be  shut  down, 
to  stop  it? 

A.  Well,  I  wouldn't  say  it  was  running  away.  It 
just  wouldn't  stop. 

Mr.  Paine:     It  wouldn't  stop.   I  think  that's  all. 

Redirect  Examination 
By  Mr.  Kelley : 

Q.  Mr.  Beguelin,  was  the  ratchet  wheel  on  the 
Pickering  governor  tripped  when  you  saw  it  late 
the  afternoon  of  the  accident?  A.     Yes. 

Mr.  Paine:     I  think  he's  already  answered  that. 

Q.     The  ratchet  wheel? 

A.  That's  in  direct  connection  with  the  entire 
mechanism.  It  would  have  to  be. 

Q.  You  saw  that  the  belt  was  not  there,  the  Pick- 
ering governor  belt? 

A.     No,  the  belt  wasn't  there. 

Q.  Counsel  has  directed  your  attention  to  the 
butterfly  valve  which  you  say  was  taken  out  for  ob- 
servation. You  observed  the  day  of  the  accident  that 
the  pin  hadn't  [195]  been  pulled  through  the  eyes 
of  the  butterfly  valve  there,  the  chain  connection? 

A.     Yes. 

Mr.  Kelley:     That's  all. 

(Whereupon,  there  being  no  further  ques- 
tions, the  witness  was  excused.) 
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a  witness  called  on  behalf  of  the  plaintiff,  resumed 
the  stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 

By  Mr.  Kelley: 

(Whereupon,  the  reporter  read  the  last  ques- 
tion and  answer,  as  follows:  "Question:  As 
shown  on  Exhibit  4,  and  the  engine  belt  was 
thrown  diagonally  across  the  room,  is  that  it? 
Answer:     Yes,  in  that  direction.") 

Q.  (By  Mr.  Kelley) :  The  main  belt  of  the  en- 
gine pulley  that  you're  referring  to,  Mr.  Black,  is 
shown  in  plaintiff's  Exhibit  4^? 

A.     That's  correct. 

Q.  And  after  the  accident  where  did  you  observe 
that  belt  to  be  1 

A.  The  belt  was  lying,  it  was  pulled  away  in  this 
direction,  and  it  was  lying  more  this  way,  north- 
easterly. 

Q.  For  your  information,  I  believe  the  record 
shows  that  this  is  the  northern  half  of  the  line  shaft, 
and  that  in  terms  of  the  picture  would  be  east,  and 
that  would  be  [196]  west,  and  this  would  be  south. 

A.     Yes;  moving  in  that  direction. 

Q.     Wliere  was  the  engine  pulley  itself? 

A.  Well,  the  engine  pulley  was  undamaged,  in 
its  normal  position. 

Q.     But  the  driven  pulley  on  the  line  shaft? 

A.  It  was  broken,  and  the  hub  of  the  pulley  re- 
mained on  the  shaft. 
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Q.  By  the  way,  what  is  the  construction  of  that 
engine  j)ulley,  the  engine  pulley  of  the  Sumner 
steam  engine? 

A.  Well,  it's  a  cast  iron  pulley.  Mr.  Beguelin 
testified  it  was  split.  I  would  believe  him. 

Mr.  Paine:     I  didn't  catch  that  last. 

A.     Mr.  Beguelin  testified  it  was  a  split  pulley. 

Q.     Is  that  correct? 

A.  I'm  not  in  a  position  to  say  that  it  is  a  split 
pulley. 

Mr.  Paine:  That's  merely  a  different  type  of 
pulley ;  you  didn't  mean  it  was  split  by  the  accident  ? 

A.     Type  of  construction. 

Q.     What  are  the  two  types  of  construction  ? 

A.     Solid  or  split, 

Q.  What  is  the  difference  between  the  two  with 
reference  to  their  critical  speed? 

A.  Well,  a  solid  pulley  has  a  higher  critical 
speed,  normally,  than  a  split  pulley.  [197] 

Q.  Have  there  been  any  changes  in  the  safety 
devices  on  the  governor  or  the  stop  since  the  acci- 
dent ?  A.     None  whatsoever  that  I  'm  aware  of. 

Q.  Did  you  advise  the  defendant  Hartford  In- 
surance Company  after  the  accident  that  Mr. 
Wheeler,  your  stationary  engineer,  saw  that  the 
Pickering  governor  had  never  tripped  when  he  ex- 
amined it  shortly  after  the  occurrence  of  the  acci- 
dent, when  he  went  on  shift  ? 

Mr.  Paine:  I  didn't  get  the  first  part  of  that 
question. 

Mr.  Kelley:     Read  the  question. 
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(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

A.     Yes. 

Q.  And  in  addition,  did  you  advise  them  by  letter 
of  that  fact?  A.     I  believe  so,  yes. 

Q.  Do  you  recall  what  was  the  date  of  that 
letter? 

A.  Well,  it  was  after  the  conference  we  had  in 
the  mill.  That  I  believe  was  August  4.  It  was  after 
that  date,  somewhere,  I  would  say,  in  August  or  the 
first  part  of  September. 

Q.     Of  1946?  A.     Of  1946. 

Mr.  Kelley :  Just  for  the  record,  may  we  request 
a  notice  to  produce  in  open  court,  if  your  Honor 
please,  that  letter  from  the  Inland  Empire  Paper 
Company  to  the  Hartford  outlining  that  fact? 

Mr.  Paine:  I  think  this  is  probably  the  one  you 
want,  Mr.  Kelley. 

(Whereupon,  letter  from  Inland  Empire 
Paper  Company  to  Hartford  Steam  Boiler  In- 
spection &  Insurance  Company  dated  August 
20,  1946,  was  marked  Plaintiff's  Exhibit  No.  13 
for  identification.) 

Q.  (By  Mr.  Kelley)  :  Directing  your  attention 
to  plaintiff's  exhibit  for  identification  13,  and  spe- 
cifically to  the  last  paragraph  thereof,  is  that  the 
letter  you  refer  to?  A.     That's  right. 

Mr.  Kelley:  I'll  offer  the  exhibit,  specifically  as 
to  the  last  paragraph,  on  the  point. 
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The  Court:     I  suppose  Mr.  Paine  had  seen  it, 
since  he  produced  it. 

Mr.  Paine:     I  produced  it,  and  I  have  no  ob- 
jection. 

The  Court:     Admitted. 

(Whereupon,  Plaintiff's  Exhibit  No.  13  for 
identification  was  admitted  in  evidence.) 

PLAINTIFF'S  EXHIBIT  No.  13 
Inland  Empire  Paper  Company,  Manufacturers 
Millwood,  Wash. 

August  20,  1946 
Telegraphic  Address 
Spokane,  Washington. 

Hartford  Steam  Boiler  Inspection  &  Ins.  Co. 
707  Artie  Building 
Seattle  6,  Washington 

Attention:     Mr.  Fred  Fullmer 

Dear  Fred : 

When  Mr.  McKeon  was  here  there  was  one  ques- 
tion left  to  be  answered — that  is,  what  was  the  con- 
dition of  the  governor  after  the  wreck. 

Mr,  Coy  was  the  engineer  at  the  time  of  the  wreck. 
After  the  wreck  he  stated  he  saw  that  the  pin  on 
the  buttei*fly  valve  was  pulled  and  the  butterfly  was 
closed  but  did  not  remember  the  condition  of  the 
governor,  being  too  busy  with  other  things  to  notice. 

J.  H.  Wheeler  was  Mr.  Coy's  relief  who  came  in 
about  2:15  p.m.    He  stated  that  when  he  came  in 


206  Inland  Empire  Paper  Co.,  vs. 

(Testimony  of  Myron  W.  Black.) 
lie  looked  at  the  engines  right  away.    He  says  the 
butterfly  valve  was  closed  but  that  the  governor  had 
not  been  tripped.    He  is  very  positive  in  this  state- 
ment. 

This  should  answer  our  last  question. 
Very  truly  yours, 

Inland  Empire  Paper  Company 

Myron  W.  Black 
MWBlack  :gm 

(Received  Seattle  Aug.  21  1946  H.S.B.I.&I.  Co.) 

Mr.  Paine:  Just  a  moment,  please.  I  didn't 
maybe  understand  Mr.  Kelley's  offer.  Did  I  under- 
stand you  to  just  offer  the  paragraph  of  this  letter? 

Mr.  Kelley:  I  believe  that's  all,  under  the  rules 
of  evidence,  I  would  be  permitted  to  offer.  Would 
you  read  it? 

The  Court:     The  whole  exhibit  was  offered. 

Mr.  Kelley :  Specifically  as  to  the  last  i^ara graph. 
If  it  had  been  a  jury  I  apprehend  we  would  have 
covered  the  rest  of  it  up,  your  Honor.  I  don't  want 
to  be  hypertechnical. 

Mr.  Paine:  I  think  the  rest  of  it  is  material  to 
the  whole  sum  and  substance  of  the  letter,  and  I 
would  object  to  the  last  paragraph  going  in  without 
the  whole  letter  going  in. 

Mr.  Kelley:  I  assume  the  Court  will  read  the 
whole  letter. 

The  Court:  The  whole  letter  will  be  admitted 
for  what  it  may  be  worth. 
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Q.  (By  Mr.  Kelley) :  Now,  to  your  personal 
knowledge,  had  the  defendant  Hartford  Insurance 
Company  ever  tested  this  Brownell  overspeed  stop 
before  the  accident? 

A.  I  did  not  see  them  test  it,  but  I  was  told  by 
their  representative  from  time  to  time  when  they 
had  tested  it. 

Q.     What  representative  told  you  that? 

A.     Harry  Olinger. 

Q.     And  did  he  tell  you  how  he  tested  it? 

A.     Yes,  by  overspeeding.  [200] 

Q.     Until  it  tripped?  A.     Yes. 

Q.  Aiid  was  there  ever  any  damage  to  the  ma- 
chinery or  any  of  it  which  was  damaged  as  the 
result  of  the  accident  on  July  3,  1946,  as  the  result 
of  these  previous  overspeedings  ? 

A.  I'm  not  sure  that  I  got  that  question  in  its 
entirety. 

Mr.  Kelley:     Would  you  read  it? 

(Whereupon,    the    reporter    read    the    last 
previous  question. ) 

A.  These  previous  tests  had  been  accomplished 
without  any  damage  to  the  machinery  that  was  dam- 
aged at  the  time  of  this  accident. 

Q.  Speaking  of  damages,  did  you  on  or  about 
September  12,  1946,  outline  and  itemize  the  nature 
and  extent  of  the  damages  which  you  claimed  was 
covered  by  the  policy  and  for  which  you  are  now 
suing  the  defendant? 

A.  That  was  itemized  in  the  office,  and  I  passed 
on  it  before  it  was  forwarded. 
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Q.  I  should  have  asked,  was  this  done  under 
your  direction  and  supervision?  A.     Yes. 

Mr.  Kelley:  Just  as  a  preliminary,  may  I  for 
the  record  request  a  notice  to  produce  in  open  court 
that  certain  memorandum  from  the  Inland  Empire 
Paper  Company  [201]  under  date  of  September  12, 
1946,  outlining  in  detail  the  nature  and  extent  of 
the  damage?  It  perhaps  is  unnecessary,  but  I  want 
to  make  sure  of  the  point,  that  it's  in  the  record. 

Mr.  Paine:  I  have  one  here,  Mr.  Kelley,  dated 
September  17. 

Mr.  Kelley:  I  thought  it  was  the  12th.  I  may 
have  been  mistaken. 

(Whereupon,    letter    from    Inland    Empire 
Pajjer  Company  to  Hartford  Steam  Boiler  In- 
surance  Company   dated   September   17,   1946, 
with  enclosures,  was  marked  Plaintiff's  Exhibit 
No.  14  for  identifictaion.) 
Q.     (By  Mr.  Kelley)  :     Directing  your  attention 
to  plaintiff's  identification  number  14,  is  that  the 
memorandum  that  you  referred  to  a  moment  ago, 
together  with  your  letter  of  transmittal? 
A.     Yes,  this  is  the  statement. 
Mr.  Kelley:     I'll  offer  plaintiff's  Exhibit  14. 
Mr.  Paine:     No  objection.  ^ 

The  Court:     Admitted. 

(Whereupon,  Plaintiff's  Exhibit  No.  14  for 

identification   was    admitted    in    evidence    [set 

forth  on  pages  455  to  464].) 

Q.     (By  Mr.  Kelley)  :     What  is  the  maximum 

speed  at  which  your  paper  has  been  run  through 

the  number  4  machine? 
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A.  Normally,  the  maximum  si)eed — 1\1  say  the 
maximum  is  [202]  690.  lliat's  the  liighest  I'm 
aware  of  that  machine  having  made  paper.  On 
newsprint  we  try  to  run,  did  try  to  run,  somewhere 
hetween  670  and  690. 

Q.     By  690  you  mean  what? 

A.     Lineal  feet  per  minute. 

Q.  Which  corresponds  to  an  engine  speed  of  the 
Sumner  steam  engine  of  what"? 

A.     Approximately  270. 

Q.     270   what?  A.     R.P.M. 

Q.     R.P.M.  means  what? 

A.     Revohitions  per  minute. 

Q.  690  feet  per  minute,  then,  is  not  quite  double 
the  machine  was  set  to  operate  at  the  time  of  the 
accident  ? 

A.  That's  right.  It  was  supposed  to  be  operating 
at  354,  I  believe,  and  this  speed  we're  talking  of 
is  690. 

Q.  What  the  are  facts  upon  which  you  conclude 
that  this  Sumner  steam  engine  ran  away? 

A.  Well,  we  had  a  general  wreck,  and  a  general 
wreck  could  only  have  come  from  overspeed,  and 
the  overspeed  can  only  have  come  from  the  prime 
mover,  which  is  the  Sumner  steam  engine. 

Q.  And  the  safety  devices  of  that  Sumner  steam 
engine  are  how  many? 

A.  Well,  we'll  say  three,  the  Pickering  governor, 
and  the  [203]  overspeed,  and  the  hand  release. 

Q.  Well,  the  hand  release  is  part  of  the  Picker- 
ing governor? 

A.     Well,  part  of  the  safety  stop,  too. 
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Q.  And  directing  yonr  attention  to  Exhibit  8, 
and  particularly  this  arm  appearing  therein,  that 
was  placed  on  by  your  company  ?  A.     That  was. 

Q.  With  the  knowledge  and  consent  and  ap- 
proval of  the  defendant  Hartford  Insurance  Com- 
pany? A.     At  their  recommendation. 

Q.     Did  you  get  specific  recommendation  from 
the  Hartford  Insurance  Company  in  that  regard? 
A.     Yes,  there  were. 

(Whereupon,   letter   from   Hartford    Steam 

Boiler  Inspection  and  Insurance  Company  to 

Inland  Empire  Paper  Company  dated  January 

30,  1945,  was  marked  Plaintiff's  Exhibit  No.  15 

for  identification.) 

Q.     (By  Mr.  Kelley)  :     Directing  your  attention 

to  i^laintiff's  exhibit  for  identification  number  15, 

will  you  state  what  that  is? 

A.  This  is  a  recommendation  that  a  safety  stop 
such  as  the  one  under  discussion  be  placed  on  this 
governor,  and  in  case  of  a  belt  failure  it  would  stop 
the  engine,  a  belt  breakage. 

Q.     That  bears  the  date   of  what,  by  the  way, 
while  we're  [204]  waiting? 
A.     January  30,  1945. 

(Whereupon,  letter  from  Hartford  Steam 
Boiler  Inspection  and  Insurance  Company  to 
Inland  Empire  Paper  Company  dated  April  25, 
1945,  was  marked  Plaintiff's  Exhibit  No.  16  for 
identification.) 

Q.  (By  Mr.  Kelley)  :  Directing  your  attention 
to  plaintiff's  Exhibit  for  identification  16,  will  you 
tell  the  Court  what  that  is? 
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A.  This  is  a  similar  recommendation  for  the 
Sumner  Steam  engine  and  a  steam  engine  inspection 
report,  and  the  recommendation  that  the  safety  stop 
be  placed  on  the  Pickering  governor. 

Q.     Who  sent  it  to  you? 

A.  Well,  it  was  forwarded  over  the  name  of 
J.  G.  Murray,  as  chief  inspector. 

Q.     Who  is  J.  G.  Murray  ? 

A.  Signed  as  chief  inspector  for  the  Hartford 
Steam  Boiler  and  Inspection  Company. 

Q.     Do  you  know  J.  G.  Murray*?  A.     I  do. 

Q.     Is  he  in  the  court  now?  A.     He  is. 

(Whereupon,  letter  from  Hartford  Steam 
Boiler  Inspection  and  Insurance  Company  to 
Inland  [205]  Empire  Paper  Company  dated 
December  18,  1945,  was  marked  Plaintiff's  Ex- 
hibit No.  17  for  identification.) 

Q.  (By  Mr.  Kelley)  :  Directing  your  attention 
to  plaintiff's  Exhibit  number  17  for  identification, 
what  is  that? 

A.  This  is  an  inspection  report  with  the  note 
that  the  governors  of  these  engines  have  been 
equipped  with  a  mechanism  which  shuts  the  steam 
off  when  the  governor  belt  breaks  or  runs  off. 

Q.     Bearing  date  of  what? 

A.     Date  of  December  18,  1945. 

Mr.  Kelley:  I  offer  plaintiff's  Exhibits  15  to 
17  for  identification. 

Mr.  Paine:     No  objection. 

The  Court:  Identifications  15,  16  and  17  will  be 
admitted. 
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(Whereupon,  Plaintiff's  Exhibits  Nos.  15,  16 
and  17  for  identification  were  admitted  in  evi- 
dence.) 

PLAINTIFF'S  EXHIBIT  No.  15 

The    Hartford    Steam   Boiler   Inspection   and 

Insurance  Company,  Hartford,  Connecticut 

Seattle  Office 
Arctic  Building, 
Seattle  4,  Washington 
January  30,  1945 
E.  G.  Watson  Manager 
J.  G.  Murray  Chief  Inspector 

Report  of  Inspection 

Date  of  Inspection  January  20,  1945.  Inspector 
H.  L.  Olinger. 

Location  Assured 's  Plant,  Millwood,  Washington. 
Brownell  Steam  Engine  No.  6974 
Sumner  Steam  Engine  No.  4 
Inspected  while  in  operation. 
The  only  means  of  safety  stops  on  these  engines 
are  the  independent  mechanical  operated  stop  in 
the  fly  wheel.  In  order  for  this  safety  stop  to  oper- 
ate the  engine  must  overspeed.  With  only  this  type 
of  stop  should  this  mechanism  fail  serious  results 
might  follow. 

We  would  recommend  that  the  governors  be 
equipped  with  safety  stops  in  order  to  prevent 
overspeed  should  the  belt  or  chain  break  or  run  off. 
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We  will  appreciate  yonr  givini;-  this  yonr  care- 
ful  consideration   and   these   conditions   were   dis- 
cussed with  Mr.  Black,  at  the  time  of  inspection. 
Yours  very  truly, 
J.  G.  MURRAY, 
Chief  Inspector. 
Form  195     FPTF:FM 
Original  and  1  to  M.  A. 

(To  Inland  Empire  Paper  Company,  Millwood, 
Washington. ) 

(Received  Feb.  1-A.M.   Answered.) 

PLAINTIFF'S  EXHIBIT  No.  16 

The    Hartford    Steam   Boiler   Inspection   and 

Insurance  Company,  Hartford,  Connecticut 

Seattle  Office 
Arctic  Building, 
Seattle  4,  Washington 

April  25,  1945 
E.  G.  Watson  Manager 
J.  G.  Murray  Chief  Inspector 

Report  of  Inspection 
Date    of    Inspection   April    22,    1945,    Inspector 
H.  L.  Olinger. 

Location  Assured 's  Plant,  Millwood,  Washington. 
Steam  Engine,  Sumner,  No.  4 
Steam  Engine,  Brownell,  No.  6974 
Inspected  w^hile  at  rest. 

The  only  means  of  a  safety  stop  on  these  engines 
are  the  independent  mechanically  operated  stops  in 


214  Inland  Empire  Paper  Co.,  vs. 

(Testimony  of  Myron  W.  Black.) 
the  fly  wheel.  In  order  for  this  safety  stop  to  oper- 
ate the  engine  must  overspeed.   With  only  this  type 
of  stop  should  the  mechanism  fail,  serious  results 
might  follow. 

We  would  recommend  that  the  governors  of  these 
engines  be  fitted  up  that  in  case  the  governor  belts 
or  chain  should  break  or  run  off  the  governor  valve 
will  be  closed  automatically. 

The  conditions  have  been  reported  at  a  previous 
inspection  and  we  understand  that  consideration  is 
now  being  given  to  installing  such  a  safety  stop. 

The  conditions  outlined  were  discussed  with  Mr. 
Myron  Black,  at  the  time  of  inspection  and  we  un- 
derstand they  will  receive  proper  attention. 

Steam  Engine,  American  Ball,  No.  5729 
Inspected  while  at  rest. 

No  conditions  were  observed  that  require  atten- 
tion at  this  time. 

Yours  A^ery  truly, 

J.  G.  MURRAY, 

Chief  Inspector. 

(To  Inland  Empire  Paper  Company,  Millwood, 
Washington.) 

(Received  April  26  A.M.   Answered.) 
Form  195  FHF:FM 
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PLAINTIFF'S  EXHIBIT  No.  17 

The  Hartford  Steam  Boiler  Inspection  and 

Insurance  Company,  Hartford,  Connecticut 

Seattle  Office 
Arctic  Building', 
Seattle  4,  Washington 

T?   n    \TiT^4.        AT  December  18,  1945 

hj.  (t.  Watson  Manager  ' 

J.  Ct.  Murray  Chief  Inspector 

Report  of  Inspection 
Date  of  Inspection  December  16,  1945.    Inspec- 
tor H.  L.  Olinger. 

Location  Assured 's  Plant,  Millwood,  Washington. 
Brownell  Steam  Engine  No.  6974 
Sumner  Steam  Engine  No.  4 
Inspected  while  at  rest. 
The  governors  of  these  engines  have  recently  been 
equipped  that  the  mechanism  will  shut  the  steam 
supply  off  should  the  governor  belt  break  or  run  off. 
We  appreciate  your  cooperation  in  the  completion 
of  this  recommendation. 

American  Ball  Steam  Engine  No.  5729 
Inspected  while  at  rest. 
No  conditions  were  observed  that  require  atten- 
tion at  this  time. 

Yours  very  truly, 
J.  G.  MURRAY 
FHF  :FB  Chief  Inspector. 

Original  &  1  to  M.  A. 

(To  Inland  Empire  Paper  Company,  Millwood, 
Washington.) 

(Received  Dec.  20  A.M.   Answered ) 

Form  195 
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Mr.  Kelley:     You  may  inquire. 

Cross-Examination 
By  Mr.  Paine: 

Q.  You  were  down  how  soon  after  the  accident, 
into  the  engine  room? 

A.  It's  hard  to  say.  I  was  in  the  office  of  the 
mill  at  the  time  of  the  accident.  One  of  the  boys 
who  saw  the  accident  [206]  came  in  and  told  me 
about  it,  and  I  w^ent  out.  I  would  guess  anywhere 
from  five  to  fifteen  minutes. 

Q.  But  everything  was  over,  the  engine  was 
stopped,  b}^  the  time  you  got  there? 

A.  No,  the  engine  was  still  running  by  the  time 
I  got  there,  number  4  engine. 

Q.  Number  4  engine  was  still  running  at  the 
time  you  got  there?  A.     Yes. 

Q.     Idling? 

A.    Yes,  idling  at  a  slow  speed. 

Q.  Was  it  stopped  Avhile  you  were  there,  and 
the  steam  shut  off?  A.     Yes. 

Q.  So  the  steam  being  shut  off  wasn't  until  10 
or  15,  or  5  or  10  minutes  afterwards,  at  any  rate? 

A.     Yes. 

Q.  What  was  the  condition  of  the  pulley  on  the 
line  shaft?  Was  it  still  wrapped  up  in  the  main 
belt?  What  was  its  condition? 

A.  Well,  there  was  nothing  much  left  of  any  of 
the  pulleys  except  the  hubs.  My  memory  is  that  the 
hub  and  possibly  part  of  the  flange  were  left  on  the 
pulley,  but  the  hub  was  over  to  one  side  from  where 
it  would  normally  run. 
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Q.  I  o-ather  there  was  not  much  left  of  it.  Was 
the  rim  [207]  torn  off  the  hub^ 

A.  A  part  of  the  rim  was  torn  off,  and  maybe  all 
of  it;  I'm  not  sure;  of  this  particular  pulley? 

Q.     Yes,  of  this  particular  pulley. 

A.  Some  of  them  were  down  to  nothing  but  hubs, 
and  some  of  them  were  just  pieces  broken  out. 

Q.  But  this  particular  pulley,  part  of  the  rim 
was  off,  and  some  of  the  spokes,  and  down  pretty 
well  to  the  hub? 

A.     Yes,  I  think  that's  fairly  stated. 

Q.  And  this  rubber  belt  pretty  well  cut  up,  or 
was  it  in  pretty  good  condition? 

A.     Which  rubber  belt,  may  I  inquire? 

Q.     From  the  engine  to  the  line  shaft. 

A.  It  was  somewhat  damaged,  but  not  enough 
that  we  couldn't  put  it  back  on  the  engine  after 
those  repairs  were  made. 

Q.  There  were  tears  in  it  that  had  to  be  patched 
up?  A.     There  were  minor,  very  minor. 

Q.  The  general  condition  there  was  pretty  well 
cluttered  up  with  broken  pieces  of  shafting  and 
pulley  and  so  forth? 

A.  Well,  along  the  line  shaft  it  was  a  mess,  be- 
cause the  line  shaft  was  twisted  and  torn  and  the 
pulleys  were  on  it.  After  you  got  back  from  it  a 
ways  you  didn't  see  so  much  evidences  of  damage. 

Q.  Now,  you  carried  insurance  on  the  engine 
and  on  the  paper  machine,  is  that  right  ?  [208] 

A.  Well,  parts  of  the  paper  machine.  On  the 
engine  and  parts  of  the  paper  machine. 
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Q.  The  felts,  some  of  those  part?^,  weren't  in- 
sured ?  A.     No. 

Mr.  Tvelley:  Thank  you,  Mr.  Paine;  would  you 
permit  the  interruption  while  I  identify  the  main 
thing  in  this  lawsuit,  the  insurance  policy? 

(Whereupon,  policy  No.  97-743  and  various 
schedules  was  marked  Plaintiff's  Exhibit  No. 
18  for  identification.) 

Q.  (By  Mr.  Kelley)  :  Directing  your  attention 
to  plaintiff's  exhibit  for  identification  18,  what  is 
that? 

A.  That's  the  insurance  policy,  the  Hartford 
Steam  Boiler  Inspection  and  Insurance  Company 
to  the  Inland  Empire  Paper  Company,  showing 
the  different  items  which  were  covered  by  insur- 
ance. 

Mr.  Kelley:  I  would  like  to  offer  this  exhibit 
with  the  request,  if  your  Honor  pleases,  that  we 
might  stipulate  that  accurate  copies  be  substituted 
for  it  if  that  should  become  necessary.  I  imagine 
one  of  the  reasons  I  didn't  get  around  sooner,  so 
many  people  have  been  trying  to  look  at  it. 

The  Court:  Do  you  have  any  objection  to  that? 
He's  offered  it  in  evidence,  first.  Do  you  have  any 
objection  to  the  offer?  [209] 

Mr.  Paine:     No  objection. 

The  Court :  Are  you  willing  to  agree  that  a  copy 
may  be  substituted  for  the  original  if  it  becomes 
necessary  or  desirable? 
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Mr.  Paine:  I  have  no  objection.  I  think  if  he 
collects  on  this  he  won^t  use  it  any  more.  It's  ex- 
pired. 

The  Court:     Admitted. 

(Whereupon,  Plaintiff's  Exhibit  No.  18  for 
identification  was  admitted  in  evidence.) 

[Plaintiff's  Exhibit  18  is  identical  with  Ex- 
hibit A  attached  to  Complaint  and  is  set  forth 
on  pages  9  to  32.] 

The  Court:  All  right,  proceed  with  the  cross- 
examination. 

Cross-Examination 
(Continued) 
By  Mr.  Paine : 

Q.  Were  any  of  the  parts  of  this  broken  line 
driven  pulley  close  to  the  number  4  engine,  in  rela- 
tion to  it,  near  it? 

A.  Well,  I  don't  remember  seeing  any  parts 
right  around,  the  parts  themselves  lying  in  or 
around  the  engine;  however,  there  were  evidences 
of  where  parts  had  come  through  or  passed  that. 

Q.     You  mean  passed  by  the  engine? 

A.     Yes. 

Q.  Or  gone  over  beyond  it;  I  think  there  was 
some  damage  to  the  lubricating  pipes  of  the  engine  ? 

A.  Well,  the  crankcase  guards  were  somewhat 
damaged;  the  lubricators  that  lubricated  the  crank 
pin  were — oh,  they  had  shown  some  abuse.  [210] 

Q.  Well,  as  though  some  object  had  hit  them  in 
passing?  A.     Yes. 
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Q.  Or  during  this  explosion,  but  which  one  it 
was,  whether  this  particular  pulley  or  some  other 
part  of  the  line  shaft,  you  wouldn't  know? 

A.     No. 

Q.     You  can't  put  them  back  in  place,  I  presume.    \ 
Before  we  get  away,  maybe,  from  physical  effect, 
could  you  tell  whether  it  was  the  first  wire  pulley 
at  the  end  of  the  line  shaft  that  gave  way? 

A.  I  have  no  way  to  reach  a  conclusion  on  that 
at  all,  not  being  there,  and  I  wouldn't  want  to  con- 
clude anything  like  that  from  the  wreckage. 

Q.  Well,  did  the  line  shaft  show  the  effect  of 
twisting  and  turning,  as  though  it  had  become  loos- 
ened at  the  far  end  and  been  permitted  to  swing 
and  turn? 

A.     Well,   it  was  twisted   from   one   end  to  the 
other.    Whether  it  might  have  started  at  this  end 
and  gone  that  way,  or  the  other  end,  or  in  the  mid-    j 
die,  it 's  purely  speculative. 

Q.  If  it  had  started  at  the  engine  and  broke,  that 
would  have  released  any  pull  on  it?  A.     Yes. 

Q.  If  it  started  on  the  far  end,  you  would  have 
had  a  whipping  effect  on  the  whole  line  shaft  if  it 
continued  to  be  attached  to  the  engine?  [211] 

A.  Yes,  but  if  it  bent  you  wouldn't  have 
stopped  the  whipping  regardless  of  whether  it 
started  in  the  middle  and  went  this  way,  or  started 
this  way  and  went  that. 

Q.  These  pulleys  and  so  forth  on  the  line  shaft, 
you  don't  know  what  speeds  they  could  stand;  they 
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had  never  been  tested  for  speed,  what  they  could 

stand  ? 

A.  Only  these  overspeed  tests  that  had  been 
made  by  our  representative  and  the  insurance  rep- 
resentatives both,  where  they  speeded  the  engines 
up  to  above  any  operating  speeds,  and  the  pulleys 
had  always  stood  those  tests. 

Q.     Up  to  about  250  revolutions  per  minute*? 

A.  Well,  it  is  more  than  that,  because  we  had 
operated  the  engine  somewhere  around  270,  and  it 
had  withstood  that  and  a  little  bit  more,  or  it 
wouldn't  have  operated  without  kicking  out  in  nor- 
mal operation. 

Q.  Well,  those  piilleys  weren't  always  at  the 
same  condition ;  sometimes  they  had  some  loads  on 
them  and  sometimes  they  didn't,  isn't  that  so? 

A.  Well,  in  normal  operation  they're  all  loaded. 
In  abnormal  operation,  in  case  the  paper  is  off  the 
machine  or  you're  washing  the  machine  up  or  mak- 
ing repairs,  certain  sections  will  be  down. 

Mr.  Kelley:     I'm  sorry,  I  didn't  get  that  answer. 

(Whereupon,  the  reporter  read  the  answer.) 

The  Court :     That's  the  load  on  the  pulleys ?  [212] 

A.     Yes. 

Q.  I  think  before  w^e  get  the  policy  in,  you  had 
this  policy  of  insurance  w^hich  covers  the  number  4 
engine  and  your  other  engines  and  paper  machines, 
the  main  principal  parts  of  the  rolls  and  so  forth, 
but  does  not  cover  felts  or  some  of  the  parts  that 
wear  out  or  break  more  easily,  is  that  right? 

A.     That's  right. 
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Q.  And  you  had  no  insurance  on  the  line  shaft  or 
the  line  shaft  pulleys  connected  between  the  paper 
machines  and  the  engines? 

Mr.  Kelley:  Of  course,  we're  maintaining  the 
damage  to  the  line  shaft  is  a  direct  result  of  the 
damage  occurring  in  the  engine.  There  are  vari- 
ous types  of  insurance.  If  counsel  will  indicate 
what  type  of  underwriting  he  means,  I  won't  object 
further.  We're  maintaining  that  all  the  damage 
here  was  covered,  as  a  direct  result  of  the  engine 
accident. 

Mr.  Paine:  Well,  I  want  to  show  they  had  at- 
tached to  this  engine  the  uninsured  line  shaft  and 
the  pulleys,  which  were  not  covered  by  insurance 
covering  them  only  for  possible  accidental 
breakage. 

Mr.  Kelley:  Then  I'll  have  the  additional  ob- 
jection that  Mr.  Black  is  a  manager,  and  not  an 
insurance  underwriter,  and  that  calls  for  expert 
testimony  [213]  as  to  the  nature  of  the  question, 
and  also  it  is  a  law  question  for  the  court. 

Mr.  Paine:  It's  merely  a  question — he's  fa- 
miliar and  offered  in  evidence  the  insurance  policy 
they  offered  here;  all  I'm  asking  is  if  they  had  any 
insurance  on  that  line  shaft,  and  I  think  he's  in  a 
I)Osition  to  testify. 

Mr.  Kelley:  We've  offered  the  policy;  it  speaks 
for  itself,  and  the  construction  is  one  for  the  Court. 

The  Court:  As  I  understand,  he  is  asking 
whether  they  had  any  other,  or  had  any  direct  in- 
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surance  in  this  comj)any  or  some  other  one  outside 

of  this  policy. 

Mr.  Kelley:  Then  we'd  get  into  the  question  of 
secondary  and  primary  coverage,  and  for  a  third 
reason  the  question  would  be  incompetent,  irrele- 
vant and  immaterial. 

The  Court :  If  I  understand  it,  the  question  goes 
only  to  the  interest  of  the  witness  or  possible  bias 
of  the  witness.  It  does  not  concern  directly  the 
legal  effect  of  this  insurance,  isn't  that  it? 

Mr.  Paine:     That's  true. 

The  Court:  I'll  overrule  the  objection,  and  per- 
mit it  to  come  in  for  that  reason. 

(A¥hereupon,  the  reporter  read  the  last  pre- 
vious question.)  [214] 

A.     That's  correct. 

Q.  (By  Mr.  Paine)  :  Now,  in  regard  to  these 
recommendations,  Exhibits  numbers  15,  16  and  17, 
I  show  you  first  number  15;  in  January  the  insur- 
ance company  had  recommended  to  you  that  you 
install  this  safety  device  to  stop  the  governor  in 
the  event  that  the  belt  ran  off  or  broke,  is  that  right  *? 

A.     That's  right. 

Q.  Prior  to  that  time  you  had  no  device  of  that 
sort  on  the  governor,  and  if  something  happened 
to  the  governor  belt  the  governor  would  permit  the 
engine  to  speed  up;  it  would  no  longer  have  any 
controlling  effect  upon  the  engine,  is  that  right  ? 

A.     That's  right. 
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Q.  And  that  was  a  common  enough  occurrence 
to  justify  the  insistence  of  putting  this  device  on 
to  prevent  that,  wasn't  it? 

A.  Let's  put  that  in  a  different  manner,  if  I  may. 
Before  this  equipment  was  put  on  there,  we  were 
dependent  upon  the  overspeed  stop  stopping  the 
engine  in  case  of  a  pulley  or  belt  breaking.  With 
a  belt  breaking  here,  it's  an  additional  safety. 

Q.  And  I  think  as  that  letter  points  out,  the 
Brownell  stops  aren't  satisfactory  and  don't  operate 
satisfactorily,  and  that  an  additional  or  independent 
stop  on  the  [215]  governor  was  felt  necessary? 

A.  Nobody  wants  to  be  dependent  entirely  upon 
one  thing  if  they  can  help  it. 

Q.  You  get  two;  and  these  belts  frequently  run 
off  the  pulleys  or  break,  don't  they? 

A.     Which  belts? 

Q.     The  belts  from  the  engine  to  the  governor. 

A.     They  do  break. 

Q.  They  do  break,  wear  out  and  break,  is  that 
right?  A.     They  do. 

Q.  And  this  was  put  on  there  to  counteract  any 
effect  that  that  might  have  if  that  occurred? 

A.     That's  right. 

Q.  And  you  then  did  put  them  on  sometime  in 
the  fall  of  '45,  and  I  think  they  were  inspected,  I 
think  it  says  ' '  inspected  while  at  rest ' ' ;  isn  't  that 
what  the  letter  says? 

Mr.  Kelley :  Has  your  Honor  had  an  opportunity 
to  see  those  exhibits? 

The  Court:     Yes,  I've  read  them. 
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Mr.  Paine:  Well,  I  think  they  probably  speak 
for  themselves. 

The  Court:     Yes,  they  speak  for  themselves. 

Q.  (By  Mr.  Paine)  :  Now,  Mr.  Black,  after  this 
affair  took  place  thei'c  was  quite  a  bit  of  discussion 
amongst  you  [216]  people  with  the  Hartford  people 
as  to  whether  or  not  the  governor  safety  device  had 
operated  to  stop  the  engine,  wasn't  there? 

A.     Yes. 

Q.  And  you  were  making  investigations  and  they 
were  making  investigations,  and  everybody  was  try- 
ing to  locate  somebody  who  claimed  to  have  ex- 
amined it  close  to  the  accident,  is  that  right  ? 

Mr.  Kelley :  I  object  to  the  form  of  the  question, 
"who  examined  it  closed  to  the  accident." 

Mr.  Paine:  Well,  who  observed  it  close  to  the 
accident,  if  that's  your  objection. 

The  Court:     Read  the  question,  will  you? 

(Whereupon,  the  reporter  read  the  last  previ- 
ous question.) 

The  Court:     Overrule  the  objection. 

A.     You  mean  close  to  the  time  of  the  accident? 

Q.     Yes,  close  to  the  following  of  the  accident. 

A.     That's  right. 

Q.  And  you  learned  shortly  after  the  accident 
that  Mr.  Beguelin,  who  testified  here  today,  had 
observed  it  in  the  afternoon  after  the  accident,  and 
had  reported  that  it  had  tripped  and  operated? 

Mr.  Kelley :  Now,  for  the  sake  of  the  record,  this 
is  improper  cross-examination  as  far  as  this  witness 
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was  [217]  concerned.    Mr.  Beguelin  was  here,  and 

he's  been  cross-examined  as  to  what  he  knows.  This 

matter  wasn't  gone  into  at  all  with  this  witness  on 

direct. 

Mr,  Paine:  He's  gone  into  it  by  putting  in  evi- 
dence this  letter  which  your  Honor  read,  about  the 
only  question  that  was  still  left  open,  in  August, 
as  to  who  saw  the  governor  stop  and  what  position 
it  was  in. 

The  Court:     Well,  I'll  overrule  the  objection. 

Mr.  Kelley:  If  it  goes  to  the  witness  Wheeler  I 
wouldn't  have  any  objection.  It  doesn't  refer  to 
Beguelin. 

The  Court:     Overruled. 

Witness:     I'd  like  to  have  that  question,  please. 

(Whereupon,  the  reporter  read  the  last  previ- 
ous question.) 

A.  I  don't  gather  from  Mr.  Beguelin 's  testimony 
that  it  had  tripped  and  operated.  He  said  that  when 
he  saw  the  Pickering  governor  it  had  been  tripped. 
He  didn't  say  how  it  had  been  tripped  or  when  it 
had  been  tripped. 

Q.  I  think  you're  correct  in  that,  Mr.  Black.  I 
phrased  it  inadvertently.  All  he  said  was  that  when 
he  saw  it  it  was  in  tripped  condition. 

A.     That's  right. 

Q.  As  to  when  that  tripping  occurred  or  how,  of 
course  he  didn't  know  anything  but  he  did  know 
that  he  did  see  [218]  that  and  had  told  you  that. 
That's  right,  isn't  it? 
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A.  Well,  I  won't  differ  witli  it  very  much,  be- 
cause we  didn't  know,  and  I  didn't  know,  and  every- 
body— as  you  said,  we  were  looking  for  facts,  and 
we'll  say  that  the  governor  at  6  o'clock  was  tripped; 
now,  when,  where  and  why- for? 

Q.  That  you  didn't  know,  but  you  had  that  one 
fact :  Here  was  a  witness  that  said  that  at  6  o'clock, 
or  5  o'clock,  sometime  that  afternoon,  the  governor 
was  tripped,  but  you  were  still  looking  for  some- 
body, and  you  finally  located  Mr.  Wheeler,  about 
the  latter  part  of  August,  when  you  wrote  this  letter 
that  Mr.  Wheeler  said  that  he  had  seen  it  tripped 
when  he  came  on,  or  had  seen  that  it  had  not  func- 
tioned, and  was  in  a  position  where  it  had  not  closed 
the  valve,  at  about  2 :30  when  he  came  on  ? 

Mr.  Kelley:  Now,  just  to  clear  things  up,  I  ob- 
ject to  the  disjunctive  form  of  that  question.  We 
don't  know  what  he's  talking  about,  the  Pickering- 
governor  or  the  butterfly  valve. 

Mr.  Paine:  We're  talking  about  the  Pickering- 
governor. 

Mr.  Kelley:  Then  I  think  he  should  state  it  to 
witness  clearly. 

The  Court:     Do  you  understand  the  question? 

AVitness:     No;  I'd  like  to  have  it  read. 

The  Court:     Perhaps  you  had  better  reframe  it. 

Q.  (By  Mr.  Paine)  :  In  August,  shortly  prior 
to  the  time  you  wrote  this  letter,  you  then  for  the 
first  time  learned  from  Mr.  Wheeler  that  he  had 
seen  the  Pickering  governor  stop  on  the  governor 


228  Inland  Empire  Paper  Co.,  vs. 

(Testimony  of  Myron  W.  Black.) 

in  a  position  where  it  hadn't  functioned,  at  about 

2:30  in  the  afternoon  of  the  accident? 

A.     That's  right. 

Q.  And  on  that  wrote  this  letter  to  the  effect 
that  that  now  clears  up  this  question,  is  that  right  ? 

A.     That's  correct. 

Q.  Now,  had  Mr.  Janecek  at  any  time  prior  to 
your  writing  of  this  letter  ever  told  you  that  he 
had  seen  this  Pickering  stop  in  a  position  where 
it  had  failed  to  operate,  immediately  after  the 
accident  ? 

A.  May  I  get  your  question?  Had  he  told  me 
that  this  Pickering  governor  had  been  tripped  ? 

Q.  Had  not  been  trijoped ;  he  testified  that  when 
he  examined  the  Pickering  governor  right  after  the 
accident  that  it  had  not  been  tripped. 

A.  To  my  knowledge  he  never  told  me  that,  and 
the  attitude  of  this  letter  is  my  attitude. 

Q.  This  was  the  first  information  you  had  that 
anybody  had  seen  the  Pickering  governor  and  could 
testify  as  to  its  condition  at  an  earlier  period  than 
Mr.  Beguelin  had  seen  it  ?  [220] 

A.     That's  right. 

Q.  And  when,  if  at  all,  did  Mr.  Janecek  ever  tell 
you  that  he  had  seen  it  immediately  after  the 
accident  ? 

A.  Well,  he  has  told  me  from  one  time  and  an- 
other that  he  had  seen  the  governor,  but  to  tell  me 
that  he  had  seen  the  governor  in  a  tripped  condition, 
no,  I  don't. 
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Q.  Well,  now,  we  don't  want  to  misunderstand 
ourselves.  He  had  seen  the  governor,  but  that  he 
hadn't  seen  it  as  to  whether  it  had  operated  or 
hadn't  operated?  A.     Yes. 

Q.     That's  right?  A.     That's  right. 

Q.  He  never  told  you  up  until  he  testified  on 
the  stand  the  other  day  that  immediately  after  the 
accident  he  examined  the  governor  stop  and  deter- 
mined it  had  not  operated  at  that  time? 

A.     That's  right. 

Q.  So  the  first  news  you  had  of  it  was  the  other 
afternoon  in  this  courtroom  ?  A.     That's  right. 

Q.  And  when  the  Hartford  people  were  there 
in  your  office  with  you  and  Mr.  Janecek  in  August, 
August  2,  I  think  it  was,  Mr.  McKeon  and  Mr.  Mur- 
ray and  Mr.  Fullmer  and  Mr.  dinger  and  you  were 
discussing  this  matter,  at  that  time  didn't  Mr.  Jan- 
ecek say:  "I  didn't  pay  any  [221]  particular  atten- 
tion to  that  governor  stop"? 

A.  Well,  he  may  have,  but  I  can't  testify  one 
way  or  the  other. 

Q.  At  least,  he  never  spoke  up  and  said  he  ob- 
served that,  and  it  failed  to  operate,  did  he  ? 

Mr.  Kelley:  Well,  of  course,  this  is  irrelevant 
and  immaterial.  So  your  Honor  won't  consider  that 
I  do  even  lip  service  to  this  sort  of  cross-examina- 
tion, I  renew  my  objection. 

Mr.  Paine:  I  think  I'm  entitled  to  show  what 
Mr.  Janecek  said  at  that  conference. 

The  Court:  This  witness  isn't  responsible  for 
what  Mr.  Janecek  may  have  said. 
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Mr.  Paine:  No,  but  he  was  present.  It  may 
save  a  lot  of  time,  by  putting  on  four  other  people 
to  say  he  kept  his  month  closed  and  didn't  say  any- 
thing about  it,  if  he  says  what  Mr.  Janeeek  said 
in  that  conference. 

The  Court :  As  I  understand  it,  he  says  he 
doesn't  know  what  Mr.  Janeeek  said. 

Witness :  I  would  like  to  explain  my  attitude  by 
reading  the  first  paragraph  of  that  letter :  ' '  When 
Mr.  McKeon  was  here  there  was  one  question  to  be 
answered.  That  was  the  condition  of  the  governor 
after  the  wreck." 

Q.     (By  Mr.  Paine)  :     Yes. 

A.  And  Mr.  McKeon  was  here  somewhere,  I  be- 
lieve, on  the  1st  of  August.  [222] 

Q.  That's  right;  it  was  on  the  2nd,  at  that  con- 
ference. 

A.  And  that  is  my  recollection,  that  that  was 
left  open  at  that  time,  that  nobody  knew  definitely, 
and  then  we  found  Mr.  Wheeler  that  would  testify 
to  the  fact  that  it  had  not  been  tripped. 

Q.     But  now  Mr.  Janeeek  testifies  that  he  did 
know  definitely  at  that  time,  and  sat  in  on  all  of    \ 
these  conferences,  and  as  far  as  you  remember,  if 
he  did  know  that  he  never  gave  voice  to  it  to  any- 
body? 

Mr.  Kelley:  I'll  object  to  that  as  improper  cross- 
examination. 

The  Court:     Well,  overrule  the  objection. 
Witness:     1  can't  say  that  I — I'll  come  back  to 
this  same  thing;  if  he  knew  that,  I'm  not  aware  of 
him  knowing  it. 


I 
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Q.  Did  you  observe  the  governor  belt  or  jjay 
any  attention  to  it  afterwards,  the  one  that  broke? 

A.  J  saw  the  governor  belt  lying  underneath  the 
governor,  and  then  later  after  it  was  brought  up  for 
inspection  I  saw  it,  and  that  was  cut  off. 

Q.  Was  it  cut  oif  up  in  your  office,  do  you  re- 
member ? 

A.     Well,  it  was  brought  into  the  office. 

Q.  It  was  brought  into  the  office  after  it  was 
cut  off,  and  do  you  remember  what  was  done  with 
it  then?  Did  you  [223]  give  it  to  anybody,  or  per- 
mit anybody  to  take  it? 

A.  Well,  the  Hartford  representatives  had  it  tlie 
last  I  saw  it.  That  looks  very  much  like  the  piece 
that  was  cut  oft',  except  at  that  time  this  was  a  nice 
clean  break  with  yellow  leather;  it's  darkened; 
either  from  the  oil  absorption  or  from  other  contact. 

Q.     By  "this"  you  meant  the  broken  edge? 

A.     That's  right. 

Q.  Did  you  in  your  investigation  contact  the 
various  emi)loyees  to  find  out  if  any  of  them  had 
touched  or  tampered  with  the  stop  on  the  governor 
after  the  accident? 

A.  Anyone  that  we  thought  might  have,  w^e  asked 
if  they  had.  The  first  consideration  and  policy  of 
the  thing  was,  we  had  an  accident;  our  first  part 
was  to  see  if  anyone  was  injured.  After  that  was 
cleared  we  have  to  clear  ourselves  so  we  can  operate. 
When  that's  passed  we  have  to  repair  our  damage 
so  we  can  return  to  operation.     The  fixing  of  the 
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responsibility  was  secondary  for  the  immediate  time. 
The  attitude  that  was  sent  out  was  "Leave  it  alone, 
leave  the  wreck  alone,  around  the  engine,  until  the 
other  interested  parties,  that  is,  the  insurance  com- 
pany, can  see  for  themselves  just  what  has  hap- 
pened." Now,  you  say  that  anybody  could  tamper 
with  it.  All  the  curiosity  seekers  around  there  were 
there.  [224]  They  were  instructed  to  leave  it  alone, 
and  nobody  ever  acknowledged  that  they  touched 
anything. 

Q.  Were  you  present  when  the  insurance  people 
of  the  Hartford  conducted  some  tests  on  the  butter- 
fly valve  on  the  5th  of  July  ? 

A.     I  was  present  in  the  mill. 

Q.  But  you  weren't  down  where  they  were  con- 
ducting the  tests  ?  A.     No. 

Mr.  Paine :     I  have  no  more  questions. 

Redirect  Examination 
By  Mr.  Kelley: 

Q.  Mr.  Black,  I  believe  you  stated  in  response 
to  counsel's  questioning  that  the  one  question  that 
had  been  left  open  at  the  time  of  a  meeting  August  2 
or  August  4,  at  which  you  were  present  and  some 
representatives  of  the  insurance  company,  was  the 
question  "Had  the  Pickering  governor  tripped"? 

A.  That's  right;  that's  the  statement  in  the 
letter. 

Q.  And  that  you  made  investigation  and  ascer- 
tained that  Mr.  Wheeler  had  in  fact  been  present 
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and  had  observed  within  the  space  of  half  an  liour 
after  the  accident  that  the  Pickering  governor  liad 
not  tripped?  A.     That's  right. 

Q.     And  you  notified  them  immediately'? 

A.     That's  right.  [225] 

Q.  At  all  times  did  you  leave  this  wreck,  as  you 
expressed  it,  alone  until  the  insurance  company 
could  look  at  it? 

A.  Well,  as  the  expectations;  you'll  have  to  con- 
trol the  whole  crew  that  was  around,  but  the  expec- 
tation and  the  orders  were  leave  it  alone  until  it 
could  be  inspected. 

Q.  And  did  you  afford  every  facility  at  your 
command  to  cooperate  with  the  insurance  company 
in  making  an  investigation  of  this  loss? 

A.  We  tried  to  do  all  we  could  to  leave  all  the 
evidence  in  the  best  position, 

Q.  And  who  were  the  local  representatives  of  the 
Hartford  w^ho  investigated  the  loss  at  the  time  ?  Who 
was  the  first  man  on  the  scene? 

A.     As  I  remember,  Mr.  Fullmer  was. 

Q.     Mr.  F.  H.  Fulhner? 

A.     I  think  so.    I  may  be  mistaken. 

Q.     Is  he  the  Seattle  adjuster? 

A.     He  is  the  Seattle  adjuster. 

Q.  Now,  how  about  Mr.  H.  C.  dinger;  when  did 
he  get  on  the  scene? 

A.  You're  asking  me  something  that  hai)pened 
a  long  time  ago.  They  were  there  a  day  or  tv/o  after 
it  happened. 
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Q.     They  were  the  first  ones  there? 

A.     They  were  the  first  ones  there. 

Q.  And  did  they  conduct  a  thorough  investi- 
gation? [226] 

A.  They  went  through  it,  I  believe,  as  thoroughly 
as  they  knew  how. 

Q.     And  how  long  were  they  at  the  j^lant? 

A.    Well,  off  and  on  for  a  week  or  two  weeks. 

Q.  And  you  permitted  them  to  talk  with  and 
interrogate  any  and  all  employees  that  they  desired  ? 

A.     They  had  the  freedom  of  the  plant. 

Q.  And  after  their  investigation  Mr.  Fulhner 
and  Mr.  Olinger  informed  you  that  the  breaking 
of  the  governor  belt  was  the  proximate  cause  of  the 
loss  and  damage  to  the  property? 

Mr.  Paine:     I  object  to  that. 

Mr.  Kelley:     Well,  that's  preliminary. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Kelley)  :  What,  if  anything,  did 
Mr.  Fullmer  and  Mr.  Olinger  tell  you  as  to  the 
proximate  cause  of  the  loss? 

Mr.  Paine:     I  make  the  same  objection. 

The  Court:  I'll  sustain  the  objection.  That 
necessarily  would  be  an  opinion. 

Mr.  Kelley:  Well,  your  Honor  please,  it  was 
brought  out  in  cross-examination  with  reference  to 
these  meetings  with  the  representatives  of  the  in- 
surance company,  and  apparently  by  some  innuendo 
the  inference  is  sought  to  be  made  that  cooperation 
was  not  had,  or  [227]  that  there  was  some  Johnnie- 
come-lately  evidence  produced. 
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The  Court:  Well,  this  giving  them  the  facilities 
is  all  right,  but  not  an  opinion  as  to  what  caused 
the  accident,  by  some  representative  of  the  insurance 
company. 

(Whereupon,  letter  from  Hartford  Steam 
Boiler  Inspection  and  Insurance  Company  to 
Inland  Empire  Paper  Company  dated  October 
18,  1946,  was  marked  Plaintife's  Exhibit  No.  19 
for  identification.) 

Q.  (By  Mr.  Kelley) :  Directing  your  attention 
to  plaintiff's  Exhibit  19  for  identification,  is  that 
a  letter  that  you  received  on  October  18,  1946,  from 
the  Hartford  Insurance  Company? 

A.  This  is  a  letter  addressed  to  Mr.  C.  A.  Bufton, 
General  Manager,  relative  to  this  accident,  signed 
by  Mr.  Fullmer. 

Q.     Did  it  come  to  your  attention? 

A.     It  did. 

Q.  And  was  that  the  first  time  that — well,  I'll 
offer  the  letter,  first. 

Mr.  Paine:     No  objection. 

The  Court:     It  will  be  admitted. 

(Whereupon,  Plaintiff's  Exhibit  No.  19  for 
identification  was  admitted  in  evidence.) 


236  Inland  Empire  Paper  Co.,  vs. 

(Testimony  of  Myron  W.  Black.) 

PLAINTIFF'S  EXHIBIT  19 
The  Hartford  Steam  Boiler  Inspection  and 
Insurance  Company,  Hartford,  Connecticut 

Seattle  Office 
Arctic  Building 
Seattle   4,   Washington 

October  18,  1946 
E.  G.  Watson  Manager 
J.  G.  Murray  Chief  Inspection 
Inland  Empire  Paper  Company 
Millwood,  Washington 

Attention:     C.  A.  Buckland, 
General  Manager 

Re:     Accident   to   Line   Shaft   driven  by   Sumner 

Steam  Engine  No.  4,  July  3,  1946. 
Gentlemen : 

The  results  of  the  investigation  made  into  the  loss 
which  occurred  at  your  plant  on  July  3,  1946,  have 
been  made  the  subject  of  a  most  careful  examination 
by  the  Officials  of  our  Company  who  have  reached 
the  conclusion  that  this  damage  to  property  did  not 
result  from  an  accident  to  the  insured  engine,  but 
rather  came  from  a  source  which  will  be  found  to 
be  in  certain  machinery  which  unfortunately  is  not 
described  in  the  policy  in  effect. 

It  is  true  that  the  insured  engine  suffered  some 
minor  damage  in  the  breaking  of  the  governor  belt, 
but  we  believe  that  this  was  incidental  to  and  caused 
by  the  failure  of  the  uninsured  machinery  and  that 
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the  evidence  now  brought  to  light  does  not  bear  out 
an  earlier  report  to  the  effect  that  the  breaking  of 
the  governor  belt  was  the  proximate  cause  of  the 
loss  and  damage  to  property. 

We  regret  exceedingly  that  in  view  of  the  cir- 
cumstances surrounding  this  case  that  we  are  left 
with  no  alternative  other  than  to  deny  liability  for 
the  loss  arising  from  this  accident. 
Yours  very  truly, 

F.  H.  FULLMER, 
Adjuster 
FHF  :FB 

(Received  Oct.  19  A.M.    Answered ) 

Q.  (By  Mr.  Kelley) :  And  on  October  18,  1946, 
or  by  that  [228]  letter  of  October  18,  1946,  was  that 
the  first  time  that  you  were  advised  that  this  insur- 
ance company  was  denying  liability  for  the  loss  and 
damage  ?  A.     Yes. 

Q.  Directing  your  attention  again  to  plaintiff's 
Exhibit  19,  do  you  have  in  your  possession  an  earlier 
report  to  the  effect  that  the  breaking  of  the  gov- 
ernor belt  was  the  proximate  cause  of  the  loss  and 
damage  to  the  property? 

A.  I  am  not  aware  of  a  written  report  to  that 
effect. 

Q.  Are  you  aware  of  an  oral  report  to  that 
effect?  A.     Oral  discussion,  yes. 

Mr.  Kelley:     I  think  that's  all. 
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Recross-Examination 
By  Mr.  Paine: 

Q.  Well,  up  to  the  time  of  this  letter  the  whole 
matter  was  in  the  stage  of  discussion,  and  the  de- 
cision reserved  as  to  whether  or  not  the  insurance 
company  would  assume  this  liability,  isn't  that 
right?  A.     Yes,  it  wasn't  discussed. 

Q.  It  was  discussed,  and  no  conclusion  had  been 
reached  until  the  insurance  company  finally  came 
to  a  conclusion  and  so  notified  you  in  October,  is 
that  right?  A.     Yes,  that's  true. 

Q.  And  your  first  report  to  them  was  that  the 
belt  had  broken  and  caused  the  damage;  that  was 
the  basis  of  your  [229]  report,  isn't  that  right? 

A.     Yes. 

Q.  It  was  your  theory  that  the  belt  broke  and 
caused  the  damage,  and  you  so  reported  to  the  com- 
pany, that  the  belt  had  broken  and  caused  some 
damage  ? 

A.  And  it  was  not  denied  by  the  insurance  com- 
pany, therefore  it  was  a  standing  report. 

Q.  The  insurance  company  had  not  gotten 
around  to  denying  it,  therefore  it  was  a  standing 
report  ? 

Mr.  Kelley :  They  hadn  't  gotten  the  bill  by  that 
time  Mr.  Paine. 

Mr.  Paine:     That's  all. 


Hartford  Steam  Boiler  Etc.  Co.  239 

(Testimony  of  Myron  W.  Black.) 

Redirect  Examination 
By  Mr.  Kelley : 

Q.  On  that  point,  of  the  damage,  did  yoiii'  com- 
pany, with  the  knowledge  and  consent  of  tlie  depend- 
ant Hartford  Insurance  Company,  call  in  the  Union 
Iron  Works  of  Spokane  to  repair  the  damage? 

A.     That's  right. 

Mr.  Paine:  It  seems  to  me  that's  immaterial, 
your  Honor. 

The  Court :  I  think  so.  It  wouldn't  be  contended 
that's  a  waiver  of  the  right  to  deny  liability,  cer- 
tainly, and  the  amount  is  not  controverted.  I  '11  sus- 
tain the  objection. 

Mr.  Kelley:  If  your  Honor  pleases,  this  fact  is 
admitted  [230]  by  the  defendants,  I  am  sure,  of 
paragraph  6  of  our  complaint,  but  they  seek  to 
admit  it  without  prejudice,  as  they  call  it.  Now, 
whether  or  no  it  is  without  prejudice  is  a  legal 
question  for  the  Court,  and  I  do  offer  to  prove  by 
this  witness,  if  permitted  to  testify,  that  he  called 
in  the  Union  Iron  Works  of  Spokane  with  the 
knowledge,  consent  and  approval  of  the  defendant 
Hartford  Insurance  Company,  and  that  the  situa- 
tion was  appraised  by  the  representatives  of  the 
Union  Iron  Works  of  Spokane,  and  that  with  the 
knowledge,  consent  and  approval  of  the  defendant 
Hartford  Insurance  Company  the  Union  Iron 
Works  of  Spokane  was  given  an  order  to  make  cast- 
ings and  line  shaft  bearings  and  other  work  that 
was  necessary  to  the  equipment  under  the  circum- 
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stances,  and  that  this  was  all  done  with  the  knowl- 
edge, consent  and  approval  of  the  defendant,  who 
had  previously  by  oral  announcements  of  its  repre- 
sentatives Fullmer  and  dinger  advised  this  witness 
that  the  proximate  cause  of  the  damage  and  loss  to 
the  property  in  question  was  from  the  breaking  of 
the  governor  belt,  which  fact  is  further  confirmed 
by  the  letter  in  evidence  from  the  defendant  Hart- 
ford Insurance  Company  under  date  of  October  18, 
1946.  That's  the  formal  offer  of  proof,  for  the 
record. 

Mr.  Paine :     I  object  to  it,  your  Honor.  [231] 

The  Court :     The  objection  will  be  sustained. 

Mr.  Kelley:     No  further  questions. 

(Whereupon,  there  being  no   further  ques- 
tions, the  witness  was  excused.) 

The  Court:     Do  you  have  any  further  testimony? 

Mr.  Kelley :     Yes,  I  have  one  further  witness. 

The  Court :     Well,  we  '11  recess  for  ten  minutes. 
(Short  recess.) 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

HARRY  J.  MacCAMY 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Kelley: 

Q.     Your  name  is  Harry  J.  MacCamy? 
A.    Yes,  sir. 
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Q.     Whereabouts  do  you  live,  Mr.  MacCamy? 

A.     2124  West  Maxwell,  Spokane. 

Q.     How  long  have  you  lived  in  Spokane? 

A.     Oh,  about  55  or  56  years. 

Q.     What  is  your  occupation? 

A.  I  am  chief  engineer  and  assistant  manager 
for  the  Union  Iron  Works. 

Q.     Where  is  the  Union  Iron  Works  located  ? 

A.     The  address  is  217  East  Montgomery  avenue. 

Q.     In  Spokane,  Washington?  [232] 

A.     Spokane,  Washington. 

Q.  What  are  the  products  of  the  Union  Iron 
Works? 

A.  Oh,  a  general  line  of  mining  and  sawmill 
machinery,  transmission  machinery,  shafting,  pul- 
leys. We  do  tank  work  and  pipe  work.  We  have 
a  foundry. 

Q.     How  many  men  do  you  employ? 

A.     Oh,  approximately  170  or  180. 

Q.     Of  what  does  your  j^lant  consist? 

A.  Well,  we  have  a  machine  shop,  a  foundry,  a 
forge  shop,  a  boiler  shop,  a  pattern  shop,  ornamental 
shop,  plate  shop. 

Q.  Are  you  duly  licensed  to  practice  as  an  engi- 
neer in  the  State  of  Washington?  A.     Yes,  sir. 

Q.     As  to  wliat  type  of  engineer? 

A.     Both  mechanical  and  structure. 

Q.     To  what  engineering  societies  to  you  belong? 

A.  I  belong  to  the  American  Society  of  Mechan- 
ical Engineers. 


2*2  JnUmA  Krri^jAre  Paj/^.r  Co.,  v$. 
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(^,  By  the  way,  Ik/w  long  have  you  heeri  a  rriem- 
her  ^/f  thiat?  A,     I  thmk  wnce  1921. 

Q,    Of  what  teebriieal  fxtYiff^A  are  yoii  a  gradijate  ? 

A,  JVn  r>//t  a  graduate  ^/f  a  W-hmcM  i^tliff^A.  I 
%fA.  my  rrieehani^^J  ediKiatJon  thr^/tigh  a  rrje^^hanir^^J 
erj^oeerinj^  f/ftirm  in  the  liiXaniSithm^l  Corre^fK^rid' 
erjee  Heh/^>L 

(^  What  ha?«  been  joor  j/ra/rtieal  cx^t^.ntmcjh  in 
ens^ieerinjr  f  [2r<^] 

A,  H'ell,  f  i^irvtA  a  fiiJl  Hffjfrfmticjf^Mif  an  a 
rnaehinJi^,,  worked  a^.  a  j<^/ij rneyroan  rrja/^hjnjj«t,  have 
ha/J  ff^^rfffinWAft  eharjfe  of  rleHjjp-i  ar/d  '^i^wfraS  enj^- 
neerifiir  i/ri<>  in  our  f/nuy^rty  for  thr-  pa>,t  twenty 
year?,. 

Q,  In  0jat  c/fuu^'/d'uni,  y^mVe  ha/J  the  de^iijrri  of 
Tan//u>,  tyj:^>t  of  roe^^lianieaJ  UiHt'h'iut'sy  ? 

A,    Ye*,  irir, 

C^,     An/J  tfHrmrfnmU/ri  mH/'hiUHry  i 

A.     y^!*,  wr, 

C^,    Afu\  utmtrty[^  msi^'htucry 't  A.     Yt^,%\r. 

Ci,     Mil)  uth/'hiuhry  t  A.     Ve>^,  >«ir. 

(^.  By  th<5  way,  your  ('/fUi\fiiJiy  hun  dow^  work  for 
the  \u\Arui  Kfopjre  S''d\tt',r  (loraffunyl 

A.    Ye^,  irir, 

(^,  J>id  your  f'/nnffftriy  amint  m  iht*,  ref/air  hihiUf. 
uiix^'h'ntfry,  the  f/af^er  uta/Muh,  the  line  nhaft,  and 
tlie  Hmtiucr  ¥^Mixu\  enj^ine,  in  the  r^aK^?  at  f^mrl' 

A.     Ye*<,  we  did, 

Q.  '/u<f  j^erjerally,  without  goirj((  nrtfit^/'jfi¥,¥^r\\y 
hitJf  tUf^fiilKf  v/hat  foroi  did  your  aj^niMan/'^?  t^ke  ? 
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A.  We  turnislieii  the  line  shafting,  made  the  new 
pulleys,  now  bearings,  Si>le  plates,  <.»implinp>,  and  st> 
forth. 

Q.  Vou  pei-^onally  have  Inn^n  at  the  pren\ises  of 
the  Inland  Enipii*e  Paper  I'onipany  [2;U]  l>efore  the 
accident  of  July  3.   liMtif 

A.     Yes,  sir.  many  times. 

Q.  Can  you  indicate  to  the  Court  appivximately 
the  degnv  of  your  familiarity  with  the  prtMuist^s 
and  the  machinery  contained  t]iei*ein^ 

A.  Well.  Nvove  done  business  with  the  Inland 
Knipire  Paper  C\mi^v\ny  for  a  giKxi  nuuiy  year^ 
1  'vc  had  «.vcasion  to  go  out  tliere  on  numeixnis  inva- 
sions, and  have  Iven.  1  would  dai*es;\y,  in  every  v^\rt 
of  the  plant. 

Q.  Aiv  you  tannliar  with  that  Sunnier  steam 
engine  as  shown  on  Exhibit  8.  I  believe f 

A.     In  a  general  way.  yes.  sir. 

Q.  And  you'iv  tamiliar  with  the  Pickering  gov- 
ernor shown  on  tJmt  siune  machine  theiv  in  plain- 
titY's  Exhibit  8f 

A.     In  the  s^une  general  way,  yes. 

Q.  And  you're  familiar  in  a  general  way  with 
the  HrowncU  ovei-^jjpeiHl  stop  as  show,  at  least  v^^^^ 
lially.  in  plaintitf's  Kxhibit  11  and  S  also i 

A.     Yes,  i^ir. 

Q.  And  you  have  been  in  court  and  heanl  the 
lesiiniony  the  past  two  daysf  A.     Yes.  sir. 

Q.     Yi>irve  btvn  here  the  entire  time.   1  take  it  f 

A.     Yes,  sir. 
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Q.  Well,  Mr.  MacCamy,  without  going  into  all 
of  that  testimony,  [235]  if  I  can  call  to  your  atten- 
tion a  portion  of  it,  at  least,  assuming  the  Sumner 
steam  engine  as  shown  on  plaintiff's  exhibit  8,  with 
a  total  number  of  two  cylinders,  and  I  believe  a 
rating,  a  cylinder  size,  of  twelve  inches,  connected 
to  a  main  line  shaft  of  approximately  139  or  140  feet, 
as  shown  in  plaintiff's  exhibits  3  and  4,  and  the 
Sumner  steam  engine  being  connected  by  a  22-inch 
rubber  belt  of  an  approximate  length  of  20  foot, 
centers,  that  is,  from  the  center  of  the  engine  shaft- 
ing to  the  center  of  the  main  line  shafting,  and 
the  main  lijie  shaft  in  turn  being  connected  by  ver- 
tical belting  as  shown  in  exhibits  3  and  4  to  a  por- 
tion of  the  number  4  paper  making  machine  on  the 
first  floor,  as  set  forth  in  exhil)it  1,  that  x^icture 
you  see  on  the  top  end  of  the  easel  there,  and 
further  assuming  that  a  Pickering  governor  on  the 
Sumner  steam  engine  was  set  to  maintain  a  paper 
speed  of  346  feet  per  minute,  and  the  Brownell  over- 
speed  stop  was  set  to  permit  a  paper  speed  of  ap- 
proximately 700  feet,  and  further  assuming  a  sudden 
speed-u])  in  the  engine  and  the  main  line  shaft 
and  the  number  4  paper  machine  to  have  occurred, 
which  tossed  the  pulp  going  through  the  number  4 
paper  machine  at  varying  heights  estimated  by  dif- 
ferent witnesses  as  from  3  to  5  feet  above  the  couch 
roll  of  the  number  4  paper  machine,  as  shown  by 
exhibits  1  and  5,  with  an  [236]  attendant  speeding 
up  of  the  machinery,  which  twisted  the  basement 
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line  shaft  of  that  number  4  paper  machine  from 
one  end  to  the  other,  with  the  result  that  all  coup- 
lings on  tlie  line  shaft  were  damaged,  and  the  pul- 
leys on  the  line  shaft  were  all  broken,  and  with  the 
further  damage  that  the  bearings  supporting  this 
line  shaft  were  damaged,  and  the  tops  of  two  con- 
crete piers  supporting  the  line  shaft  were  broken, 
and  that  two  driven — well,  at  least,  from  the  evi- 
dence, at  least  one  driven  pulley  as  shown  in  ex- 
hibit 7  on  the  main  floor  above  this  basement  line 
was  also  broken,  and  that  in  addition  the  belts  in 
the  varying  sections  were  also  broken,  and  the  whole 
thing  was  described  by  the  witness  Black  as  a  mess, 
what  in  your  opinion  produced  such  damage  ? 

A.  Well,  I  would  say  the  overspeeding  of  the 
engine. 

Q.     The  run-away  speed  of  the  engine? 

A.    Yes. 

Q.  By  the  engine  you  mean  the  Sumner  steam 
engine?  A.     Yes,  sir. 

Q.  What  in  your  opinion  must  have  happened 
to  the  control  devices  on  this  engine  to  have  pro- 
duced such  damage? 

A.    In  my  opinion  they  could  not  have  functioned. 

Q.  By  the  way,  are  you  familiar  with  the  location 
of  the  trigger  which  operates  the  Brownell  over- 
speed  stop  as  shown  in  Exhibit  11  ?  [237] 

A.  I'm  familiar  as  the  testimony  described  the 
location.  I've  seen  it,  but  I  don't  know  exactly 
where  it  is. 
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Q.  Then  aside  from  your  personal  examination, 
assuming,  then,  that  the  trigger  of  the  Brownell 
overspeed  stop  was  tripped,  was  found,  at  least,  in 
a  tripped  position  after  the  accident,  what  could 
have  caused  this? 

A.  Well,  in  my  opinion  the  loosening  of  the 
main  drive  belt  and  being  more  or  less  unrestrained 
sideways,  it  could  have  hit  the  trigger,  or  other  fly- 
ing debris  could  have  hit  the  trigger. 

Q.  What  do  you  know  regarding  the  sensitivity 
of  this  trigger  ?  A.     Nothing,  personally. 

Q.  I  see.  In  your  opinion — well,  I'll  withdraw 
that.    You  may  inquire. 

Cross-Examination 
By  Mr.  Paine  : 

Q.  Well,  Mr.  MacCamy,  what  you  originally  as- 
sumed there  was  if  the  engine  overspeeded  and  the 
paper  machine  overspeeded  and  the  line  shafting 
overspeeded,  and  the  materials  got  broken  on  it, 
it  was  caused  by  the  overspeed  of  the  engine,  isn't 
that  right?  A.     Yes. 

Q.  Well,  that  was  given  to  you  in  your  assump- 
tion, wasn't  it? 

A.  As  I  understand  it,  that  was  on  the  assump- 
tion that  [238]  that's  what  happened. 

Q.  On  the  assumption  that  it  overspeeded,  you 
assumed  the  cause  of  the  damage  was  overspeeding  ? 

A.  Well,  I  assumed  the  damage  was  caused  by 
overspeeding,  because  the  engine  is  tied  directly  to 
the  line  shaft,  the  line  shaft  to  the  machine;  the 
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machine  or  the  line  shaft  couldn't  cause  overspeed- 
ing.    If  there  was  overspeeding,  the  overspeeding 
must  have  come  from  the  engine. 

Q.  That's  right,  if  there  was  overspeeding,  the 
overspeeding  must  have  come  from  the  engine.  Now, 
in  regard  to  the  Brownell  stop  on  the  wheel,  did  you 
ever  hear  of  them  being  set  off  by  a  piece  of  belt- 
ing hitting  them  at  the  end  of  a  sequence  of  events 
like  this'? 

A.  No,  I  can't  say  that  I  have.  I  said  it  was 
possible. 

Q.  Well,  if  it  is  possible,  in  your  opinion  it's 
highly  improbable? 

A.  Well,  no,  I  wouldn't  say  it  was  highly  im- 
probable, because  in  my  opinion  the  belt  undoubtedly 
was  moving  around  some. 

Q.  The  belt  was  moving  around  some,  and  this 
object  that  it's  got  to  go  down  here  to  hit  is  a  pretty 
small  object,  isn't  it?  Just  come  down  here  and 
look  at  exhibit  11,  and  tell  me  what  it  is  the  belt  has 
to  hit  to  set  this  device  off.  [239] 

A.     I  think  it  has  to  hit  this  little  trigger  here. 

Q.     That's  the  little  trigger  in  about  the  center? 

The  Court :     Shouldn  't  that  be  marked  some  way  ? 

Mr.  Paine:  Well,  it  is  the  trigger  right  in  the 
center  of  picture  11. 

Mr.  Kelley :  I  wonder  if  we  could  mark  that  with 
the  letter  "T"  right  underneath  it?  May  I  ask  the 
Court's  permission  to  have  that  marked  ''T"? 

The  Court:     Yes,  all  right. 
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Mr.  Paine:  I'm  not  a  very  good  penman,  but 
maybe  I  can  do  it.  The  "T"  with  an  arrow  points 
to  the  little  trigger  device  in  the  center  of  exhibit  11. 

Mr.  Kelley :  While  you  have  your  pen  out  there, 
Mr.  Paine  could  you  mark  the  main  engine  pulley 
too?  Just  write  the  name  "pulley"  there. 

The  Court:     Who  is  testifying  here,  now*? 

Mr.  Paine:     Mr.  MacCamy. 

Q.  (By  Mr.  Paine)  :  What  do  you  want  to  put 
on  there,  "EP"  for  engine  pulley?  Which  pulley 
is  this,  Mr.  MacCamy? 

A.     That's  the  engine  pulley. 

Q.  Now,  when  this  stop  operates  without  the  belt 
hitting  it,  what  would  be  evident  on  it? 

A.     What  is  that  question  again? 

Q.  When  the  stop  operates  without  the  inter- 
vention of  some  outside  influence,  such  as  this  belt 
flying  around.  [240] 

A.  This  pin  goes  out  through  centrifugal  force 
and  contacts  this  trip. 

Q.  And  you  don't  know  whether  the  pin  was  out 
or  the  pin  was  in ;  you  haven't  been  asked  to  assume 
anything  in  regard  to  that?  A.     No,  I  haven't. 

Q.  All  you  were  asked  to  assume  was  whether 
or  not  it  was  possible  for  a  belt  or  some  other  object 
to  fly  over  and  hit  this  trigger? 

A.     That's  as  I  understood  the  question. 

Q,  And  that  calls  for  no  expert  knowledge  on 
anybody's  part,  does  it?  It's  a  mere  question  of 
here  is  something  standing  out  in  the  air,  a  question 
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anybody  could  determine,  whether  or  not  some  other 

object  could  lilt  it? 

A.  Well,  I  think  a  person  would  have  to  have 
some  knowledge  of  the  action  of  the  trigger  in  order 
to  know  whether  the  belt  could  have  possibly  tripped 
it  or  not.  In  other  words,  I  don't  think  you  could 
have  asked  somebody  that  didn't  even  know  what 
the  trigger  was. 

Q.  Would  it  be  possible,  even  if  that  trigger  were 
tripped,  that  with  the  matter  that  was  flying  around 
in  this  building  at  the  time  of  the  accident,  that  any 
effect  of  the  tripping  of  that  trigger  would  not  be 
carried  up  to  the  butterfly  weight,  if  the  chain  were 
involved  in  anything?  [241] 

A.     I  didn't  get  that  question. 

Q.  Would  it  be  j)ossible,  under  the  conditions 
that  existed — this  occurred,  as  you  understand,  at 
about  the  end  of  the  breaking  of  all  this  line  shaft- 
ing, even  if  the  trigger  were  hit  by  the  belt  when 
it  came  off,  the  belt  might  also  land  on  and  keep 
the  chain  taut,  to  the  butterfly  valve,  might  it  not? 

A.  Well,  as  I  understand  the  testimony,  I  don't 
think  there's  room  for  the  belt  to  get  very  much 
further  away  from  the  pulley.  I  don't  think  it 
could  get  far  enough  to  hit  the  chain. 

Q.  Well,  the  chain  hooks  on  right  here,  doesn't 
it?    The  chain  is  right  below  the  trigger? 

A.     Yes,  but  it's  in  behind  this  arm.  It's  possible. 

Q.  Well,  there  again,  it's  possible  that  this  belt 
hit  this  trigger  without  operating  the  butterfly  valve, 
isn't  it?  A.     That  could  happen,  yes. 
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Q.  And  if  the  butterfly  valve  failed  to  operate, 
failed  to  slow  the  machine  down,  and  was  found  on 
tests  right  afterwards  to  fail  to  stop  the  machine 
and  keep  it  from  running  away,  and  if  when  the 
employees  pulled  the  hand  pull  on  the  butterfly 
valve  no  stopping  of  the  engine  had  occurred,  and 
if  the  steam  was  not  shut  off,  the  only  device  that 
could  slow  this  machine  down  and  bring  it  to  a  stop 
would  be  the  stop  on  the  Pickering  governor  valve, 
is  that  right?  [242] 

A.     If  the  butterfly  valve  didn't  close? 

Q.  Yes,  assmning  the  butterfly  valve  didn't  close 
sufficiently  to  stop  the  engine,  and  the  steam  wasn't 
shut  off,  then  the  only  device  that  could  stop  it 
would  be  the  device  on  the  Pickering  governor  ? 

A.  The  automatic  trip  on  the  Pickering  gov- 
ernor. 

Q.  The  automatic  trip  on  the  Pickering  governor 
valve  would  be  the  device  that  would  stop  the  engine, 
is  that  right? 

A.     If  the  butterfly  valve  didn't  close. 

Q.  If  the  butterfly  valve  didn't  close  tight  enough 
to  stop  this  engine,  the  only  other  device  that  could 
stop  it  would  be  the  Pickering  governor  device  ? 

A.  I  understood  from  the  testimony  that  the 
engine  was  practically  stopped,  it  was  idling. 

Q.     When? 

A.  It  was  just  turning,  due  to  the  leakage  of 
the  steam  through  the  butterfly  valve. 
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Q.  Well,  the  leaking  of  steam  iniglit  come 
through  the  Pickering  valve  stop,  too? 

A.  If  it  had  functioned  I  don't  think  it  would 
have. 

Q.  You  think  it  would  have  brought  it  down  to 
an  idling  speed? 

A.     Yes,  I  think  it  would  stop  this  engine. 

Q.  They  had  it  set  for  idling  speeds,  and  if  it 
was  set  for  [243]  idling  speeds,  it  would  bring  it 
down  to  idling  speeds? 

Mr.  Kelley:  Would  your  Honor  direct  counsel 
to  state  what  he  means  by  "it"? 

Q.  (By  Mr.  Paine)  :  The  Pickering  governor 
stop ;  you  can  set  that  to  either  bring  it  down  to  an 
idling  speed  or  bring  it  down  to  a  full  stop,  couldn't 
you? 

A.  I  didn't  think  you  could  do  that  to  the  auto- 
matic stop.  You  can  adjust  the  Pickering  governor 
so  that  it  controls  the  speed  within  a  certain  range, 
but  if  the  belt  breaks  on  the  governor  and  the  auto- 
matic stop  functions,  it  closes  the  valve  on  the  Pick- 
ering governor  and  shuts  off  the  steam  from  the 
engine. 

Q.  And  if  there's  any  leak  from  that  valve  it 
would  escape  through? 

A.     In  the  Pickering  valve? 

Q.    Yes. 

A.  I  doubt  if  there  would  be  enough  to  turn  the 
engine  over. 

Q.     Even  to  keep  it  idling? 
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A.  Not  even  to  keep  it  idling,  through  that  valve. 
There  might  be  enough  leak  through  the  butterfly 
to  keep  the  engine  operating. 

Q.  Now,  if  the  first  pulley,  far  out  on  the  end 
of  this  line  shaft,  broke  and  released  that  line  shaft, 
would  you  have  a  twisting  effect  if  the  line  shaft 
was  still  [244]  connected  down  to  the  engine  ? 

A.     If  one  pulley  broke  on  the  line  shaft '? 

Q.  Yes,  the  pulley  on  the  shaft  at  the  far  end 
broke,  and  you'd  have  a  twisting,  turning  effect  that 
came  on  down? 

A.  Well,  you'd  have  some  agitation.  I  don't 
know  who  could  say  how  much  effect  it  would  have 
to  throw  the  line  shaft  out  of  balance. 

Q.  If  the  line  shaft  got  out  of  balance,  that  would 
have  a  tendency  to  twist  and  turn  and  throw  the 
pulleys  off,  slapping  them  around? 

A.  I  wouldn't  say  how  much  tendency  it  would 
have;  it  would  depend  a  good  deal  on  the  speed 
of  the  line  shaft.  The  faster  the  shaft  is  going  the 
more  the  effect  would  be. 

Q.  Were  there  any  of  those  pulleys  there  that 
should  have  stood  the  same  strain  as  the  flywheel 
of  the  engine  took  ? 

Mr.  Kelley:  I  wonder  if  counsel  could  fix  the 
speed  of  the  flywheel  of  the  engine  which  he  has 
in  mind? 

Mr.  Paine:  Well,  the  same  s^Dced,  before  break- 
ing up. 

Mr.  Kelley:  Now,  again,  I  ask  counsel  to  indi- 
cate the  speed  of  the  engine  pulley  that  he  has  in 
mind. 


Hartford  Steam  Boiler  Etc.  Co.  253 

(Testimony  of  Hariy  J.  MacCamy.) 

Mr.  Paine:  Well,  it  is  a  purely  comparative 
speed,  the  speed  of  the  pulleys,  whether  they  were 
strong  enough  to  stand  the  same  over-speed  that 
the  flywheel  was.  [245] 

Mr.  Kelley :  Well,  again  I  must  ask  the  Court  to 
direct  counsel  to  put  a  hypothetical  s])eed. 

The  Court:  I  think  he  has  a  right  to  ask  the 
witness  to  make  a  comparison,  whether  the  line  shaft 
pulleys  can  stand  as  nuich  as  the  engine  puUey,  if 
he  knows. 

Mr.  Kelley:  He  couldn't  know,  without  that  in- 
formation. 

Mr.  Paine:  Well,  I  think  Mr.  MacCamy  under- 
stands. 

Witness:  Yes;  I'm  just  waiting  for  the  Judge 
to  tell  me  whether  to  answer  it  or  not. 

The  Court:     Yes,  you  may  answer  it  if  you  can. 

Witness:  The  only  way  I  could  answer  it  is 
to  say  that  it's  considered  common  practice  to  limit 
the  speed  of  split  pulleys  to  a  lower  speed  than  for 
solid  pulleys,  and  a  split  pulley  is  a  split  pulley. 
If  the  pulleys  on  the  line  shaft  were  properly  de- 
signed, which  I  presume  they  were,  and  the  pulley 
on  the  engine  was  properly  designed,  I  would  say 
that  they  should  both  stand  approximately  the  same 
rim  speed. 

Q.  And  where  you  find  that  there's  no  damage 
to  the  engine  flywheel,  or  a  portion  of  the  engine 
stood  the  overspeed  without  any  trouble  to  it,  and 
when  the  line  shafting,  pulleys,  and  so  forth  were 
broken,  what  would  you  say  as  to  whether  they  were 
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operated,  or  rather,  the  engine  was  [246]  operated, 

at  a  dangerous  overspeed  for  the  engine  ? 

Mr.  Kelley:  I  object  to  that  question,  because 
the  question  does  not  embody  what  engine  speed 
counsel  has  in  mind. 

Mr.  Paine:  I'm  not  interested  in  the  actual 
speed.  It's  from  those  effects;  the  engine  was  oper- 
ating without  any  damage  to  it. 

The  Court:     Overrule  the  objection. 

(Whereupon,  the  reporter  read  the  last  previ- 
ous question.) 

Mr.  Kelley:  And  at  what  time,  if  your  Honor 
please ;  these  prior  tests  conducted  by  the  insurance 
company,  or  at  the  time  of  the  accident? 

The  Court:  I  think  the  time  of  the  accident  is 
implied. 

Mr.  Paine :  Yes ;  you  never  broke  any  of  the  line 
pulleys  testing  them. 

Witness:  I  don't  know  now  what  you  want  me 
to  answer;  whether  the  engine  pulleys  and  the  line 
shaft  pulleys  were  traveling  at  the  same  speed  at 
the  time  of  the  accident  ? 

Q.  Well,  what  I'm  getting  at  is  whether  the 
engine  was  operating  within  the  proper  limits  of 
safety,  as  far  as  the  engine  was  concerned,  at  the 
time. 

A.     Well,  I'd  answer  that  question  no.  [247] 

Q.     Why? 

A.  Well,  because  I  don't  think  the  speed  at 
which  the  machine  had  been  tested  before,  as  a  mat- 
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ter  of  fact,  was  a  critical  speed  for  either  the  j)iilleys 

on  the  line  shaft  or  the  engine. 

Q.  Well,  they  had  never  been  tested  to  the  point 
where  anything  was  allowed  to  break,  you  mean? 

A.  No,  but  it  had  been  tested  to  the  jDoint  where 
the  overspeed  stop  functioned. 

Q.  What  I'm  getting  at  is  from  this  occurence 
itself  there  was  no  evidence  of  overspeed  to  the 
engine,  the  engine  wasn't  damaged;  it  would  mdi- 
cate,  would  it  not,  that  it  hadn't  exceeded  in  any 
way  the  safe  limits  of  its  operation? 

A.     It  would  seem  that  way. 

Q.  You  might  have  'most  anything  attached  to 
the  engine,  that,  put  on  there,  started  going  at  a 
hundred  revolutions  a  minute,  might  break  it,  if  it 
were  a  weak  sister,  or  something,  without  any  im- 
proper overspeeding  of  the  engine  as  far  as  the 
engine  itself  is  concerned? 

A.     Yes,  I  thuik  that's  true. 

Q.  And  since  some  of  these  pulleys  were  de- 
signed to  stand  a  strain  as  great  as  the  flywheel  of 
the  engine,  and  yet  they  were  broken  up,  it  would 
look  as  though  that  were  due  to  the  twisting  and 
turning  of  the  line  shaft,  and  [248]  knocking  the 
pulleys  around,  I'ather  than  through  disintegration 
through  centrifugal  force,  wouldn't  it? 

A.  I  don't  think  that  question  could  be  an- 
swered. I  don't  see  how  anybody  could  tell  what 
caused  the  pulleys  to  break. 

Q.  If  you've  got  two  objects,  both  of  which  are 
built  to  stand  the  same  speed,  and  this  one  does  not 
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break,  and  this  one  does  break,  isn't  it  logical  to 

assume  it  is  from  the  twisting  of  the  line  shaft  and 

breaking    up,    rather    than    from    the    centrifugal 

force? 

Mr.  Kelley:  The  witness  has  answered  the  ques- 
tion. 

The  Court:     Overrule  the  objection. 

A.  (Witness) :  I  still  think  it  was  due  to  the 
excessive  speed,  that  caused  the  pulleys  on  the  line 
shaft  to  break. 

Q.  You  never  have  conducted  any  tests  on  any 
of  this  equipment  or  examined  it  personally? 

A.     No. 

Q.  It's  just  a  purely  hypothetical  review  of  the 
matter?  A.     That's  all. 

Q.  If  the  stop  on  the  governor  was  adjusted  to 
IDermit  the  engine  to  idle,  rather  than  to  come  to  a 
sudden  and  complete  and  jolting  stop,  then  you 
wouldn't  know  whether  it  was  that  device  or  the 
butterfly  device  that  brought  the  machine  down  to 
idling,  would  you  ?  [249] 

A.     If  they  both  operated,  do  you  mean? 

Q.  You  wouldn't  know  which  one  had  operated 
if  the  governor  stop  device  was  fashioned  to  permit 
the  engine  to  come  down  to  an  idling  speed  rather 
than  a  complete  stop? 

A.  If  it  was  equipped  that  way,  I  wouldn't 
know. 

Q.  And  it's  possible  and  often  customary  to 
equip  them  that  way,  rather  than  slam  the  engine 
off  to  a  complete  stop,  isn't  it?  A.     It  may  be. 
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Q.  I  mean  mechanically,  and  so  forth,  it  is 
possible    and    feasible    and   proper?  A.     Yes. 

Q.  And  you  don't  know  what  the  condition  of 
the  automatic  stop  on  the  governor  was  at  the  In- 
land Empire  Paper  Company  plant?  A.     No. 

Mr.  Paine:     I  think  that's  all. 

Redirect  Examination 
By  Mr.  Kelley: 

Q.  Mr.  MacCamy,  would  an  engine  speed  of  270 
R.P.M.,  if  that  is  the  setting  of  the  Brownell  over- 
speed  stop,  to  permit  a  paper  speed  of  approxi- 
mately 700  feet,  have  been  safe  for  the  pulleys  on 
the  line  shaft?  A.     In  my  opinion,  yes. 

Q.  Would  an  engine  speed,  say,  of  350  R.P.M. 
have  been  safe  [250]  for  pulleys  on  this  line  shaft"? 

A.  If  I  understand  the  size  of  the  pulleys,  yes. 
I  believe  that  would  maintain  a  rim  speed  on  tlie 
split  pulleys  of  somewheres  around  4800  feet  a 
minute. 

Q.  In  your  opinion,  would  the  pulleys  on  this 
line  shaft  have  exploded  if  the  control  devices  of 
the  engine  had  functioned? 

Mr.  Paine:  Now,  I  object  to  that  as  improper. 
If  the  engine  had  stopped  it  wouldn't  have  ex- 
ploded at  that  time. 

The  Court:     I'll  overrule  the  objection. 

(Whereupon,  the  reporter  read  the  last  ]^re- 
vious  question.) 

Mr.  Paine:  I  think  he  ought  to  specify  which 
control  devices  he's  talking  about. 
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Mr.  Kelley:  I'll  put  that  question,  if  your 
Honor  pleases,  first. 

A.     I  don't  think  they  would,  no. 

Q,  Now,  if  the  Pickering  governor  control  de- 
vices had  functioned  before  any  of  these  pulleys 
reached  their  critical  rim  speed,  would  they  have 
exploded  1 

A.  Not  if  the  governor  had  stopped  it  before 
they  reached  their  critical  speed. 

Mr.  Kelley:     That's  all.  [251] 

Recross-Examination 
By  Mr.  Paine : 

Q.  If  it  had  stopped  before  they  got  to  the 
critical  point  they  wouldn't  have  broken,  is  that 
right?  A.     That's  right. 

Q.  This  overspeed  is  caused  by,  may  be  caused 
by  a  number  of  things  getting  wrong  with  the 
governor,  isn't  that  right? 

A.  Getting  wrong  with  the  controls  of  the 
engine. 

Q.  The  breaking  of.  the  governor  belt  from  the 
engine  to  the  governor  is  only  one  of  many  things 
that  might  set  off  an  overspeed  condition,  isn't 
that  so? 

A.  Well,  the  failure  of  the  governing  devices 
would  cause  an  overspeed  condition. 

Q.  But  those  can  take  place  without  the  break- 
ing of  the  governor  belt ;  that's  just  one  of  the  things 
that  might  happen  and  cause  the  overspeed  ? 

A.     Oh,  yes. 
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Q.  And  if  the  overspeed  had  taken  place  due  to 
the  failure  of  some  other  portion  of  the  device,  and 
then  as  the  overspeed  develoi)ed,  the  governor  belt 
broke,  that  would  set  off  the  trip  device  and  turn 
off  the  machine? 

Mr.  Kelley:  I  object;  there's  no  evidence  of  that 
in  the  record.  Secondly,  if  it  is  shown  to  be  a  hy- 
pothetical question,  the  proper  foundation  has  not 
been  laid.  [252] 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

Q.  Then  the  breaking  of  the  belt  would  not  have 
been  the  cause  of  the  overspeed,  would  it  ? 

Mr.  Kelley:  He  certainly  has  the  vices  he  ac- 
cuses me  of. 

Q.  (By  Mr.  Paine)  :  No,  the  question  is,  if 
something  else  goes  wrong  in  the  governing  mechan- 
ism, other  than  the  breaking  of  the  belt. 

A.     I  think  that's  true. 

Q.  And  nobody  having  seen  what  took  place 
there,  nobody  knows  when  the  governor  belt  broke, 
whether  first,  middle,  or  last,  do  they'? 

A.  Well,  am  I  supposed  to  answer  that  accord- 
ing to  the  testimony? 

Q.  Well,  maybe  that  is  involving  the  testimony. 
That  you  wouldn't  know. 

A.  As  I  understood  the  testimony  somebody 
testified  that  they  saw  the  automatic  stop  on  the 
governor  immediately  after  the  accident  and  it  had 
not  acted. 
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Q.  Yes,  there's  some  testimony  tliat  they  had 
seen  the  stop  after  the  accident. 

The  Court :     I  think  we  'd  better  start  again. 

Mr.  Kelley:  Your  Honor  understands  my  ap- 
parently haphazard  failure  to  protect  the  record  is 
due,  in  part,  [253]  to  the  absence  of  a  jury  ? 

The  Court:     Yes,  I  understand  that. 

Q.  (By  Mr.  Paine) :  What  I'm  getting  at,  no- 
body was  present  and  saw  the  belt  break? 

A.     Not  to  my  knowledge. 

Q.  And  assuming  that  is  correct,  the  overspeed 
might  have  occurred  from  another  defect  in  the 
governor,  and  the  belt  may  have  broken  after  the 
overspeed  was  present,  whether  it  tripped  the  oper- 
ating device  or  didn't  trip  it? 

A.     That  may  be  possible. 

Mr.  Paine:     I  think  that's  all. 

The  Court:     Is  that  all,  Mr.  Kelley? 

Mr.  Kelley:     That's  all. 

(Whereupon,   there   being  no   further   ques- 
tions, the  witness  was  excused.) 

Mr.  Paine:  I'm  going  to  suggest,  your  Honor 
please,  I  might  be  able  to  save  quite  a  bit  of  time; 
there's  been  a  great  deal  of  evidence  come  in  today 
that's  rather  cumulative  of  evidence  I  was  prepared 
to  put  in.  I  think  we  can  finish  our  evidence  by  two 
or  three  o'clock  tomorrow.  A  great  deal  of  what  I 
thought  might  be  necessary  I  think  has  been  elimi- 
nated by  the  testimony  of  Mr.  Kelley 's  witnesses, 
and  I  think  if  I  could  check  with  them  I  could 
eliminate  a  good  deal  of  [254]  that. 
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The  Court:     Well,  Mr.  Kelley  hasn't  rested  yet. 

Mr.  Paine:  Oh,  pardon  me;  he  told  nie  he  had 
one  more  witness. 

The  Court:  I  expected  he  would  rest,  but  he 
hasn't  yet. 

Mr.  Paine:  Well,  he  told  me  this  was  his  last 
witness. 

Mr.  Kelley:  I  believe  all  the  exhibits  from  1  to 
19  have  been  admitted,  your  Honor'? 

The  Court:  I  haven't  checked  ba<?k  over  my 
notes,  but  that's  my  impression.    Is  that  correct? 

The  Clerk:     That's  correct,  yes,  sir. 

Mr.  Kelley:     1  to  19  inclusive,  excepting  12. 

The  Court:  Well,  all  of  the  plaintiff's  identifi- 
cations have  been  admitted. 

Mr.  Kelley:  Well,  the  plaintiff  rests,  then.  Your 
Honor,  I  dnn't  want  to  impose  upon  the  Court  or 
counsel.  As  your  Honor  will  observe,  Mr.  Edge  has 
been  after  me.  We  have  a  jury  case  set  for  Monday 
morning,  and  if  counsel  is  in  a  position  to  make  his 
opening  statement,  I  would  like  at  least  to  have 
that. 

Mr.  Paine:  Well,  the  plaintiff  having  rested, 
comes  now  the  defendant  at  this  time  and  moves  the 
Court  for  a  non-suit  or  for  a  judgment  in  its  favor 
on  the  [255]  ground  that  the  plaintiff  has  failed  to 
sustain  the  burden  of  proof  to  show  that  they  are 
entitled  to  recover  under  this  policy,  in  that  they 
failed  to  show  that  the  damage  they're  seeking  to 
recover  here  was  directly  caused  by  any  accidental 
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breaking  of  any  portion  of  an  in-sured  object  directly 
under  the  terms  of  the  policy.  I  thought  possibly, 
this  being  a  non-jury  case,  that  it  might  be  prefer- 
able to  reserve  your  Honor's  ruling  on  that  motion, 
put  it  in  for  the  sake  of  the  record  and  argue  it  in 
full  when  all  of  the  testimony  is  in,  but  I  don't 
know  just  what  your  Honor's  position  in  that  re- 
gard would  be.  I  would  like  to  argue  fairly  exten- 
sively when  we  argue  the  entire  matter,  if  it  would 
be  convenient  to  do  it  that  way.  If  you  feel  it  should 
be  argued  before  we  put  in  our  case,  I'd  want  an 
hour  or  two  to  argue  it. 

The  Court:  Well,  I  see  no  necessity  in  a  non- 
jury case  haying  two  extensive  arguments  here.  If 
there's  no  objection,  I'll  take  the  motion  under  ad- 
visement until  the  evidence  is  all  in,  and  you  can 
argue  the  whole  thing  out  at  once.  I  might  say  that 
it's  been  my  policy  not  to  grant  motions  for  non  suit 
at  the  close  of  the  plaintiff's  case  unless  there's  a 
clear  failure  of  proof,  because  I  think  it  is  advanta- 
geous, when  a  case  is  appealed,  that  it  be  appealed 
only  once  rather  than  twice  [256]  and  the  Circuit 
Court  of  Appeals  has,  I  think,  indicated  if  there  is 
any  doubt  about  it,  they  prefer  to  have  the  whole 
of  the  record,  and  both  sides  of  it,  when  it  comes  up 
there,  and  for  that  reason  I  would  be  inclined  to 
deny  your  motion,  I  '11  say  frankly,  if  there  was  any 
evidence  at  all  to  sustain  the  plaintiff* 's  claim,  but  I 
see  no  reason  why  I  shouldn  't  take  the  motion  under 
advisement.  Have  you  any  objection  to  that,  Mr. 
Kelley? 
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Mr.  Kelley:     No;  I  neither  affirm  nor  disaffirm. 

The  Court:  I  won't  ask  you  to  do  so.  Then  I'll 
take  your  motion  under  advisement.  We'll  have  one 
argument,  then,  not  two,  however,  at  the  conclusion 
of  the  case. 

Mr.  Paine:  That  was  my  thought,  })ut  T  did 
want  to  make  an  argument  based  upon  the  evidence 
as  a  whole,  and  the  evidence  as  introduced,  and  the 
burden  that  was  upon  the  plaintiff  to  sustain. 

Mr.  Kelley:  Your  Honor  understands  our  po- 
sition, that  tlie  motion,  if  made  now  or  at  any  time, 
should  be  peremptorily  denied? 

The  Court:  Yes,  I  understand  you're  resisting 
the  motion.  Are  you  ready  to  proceed  with  the 
opening  statement"? 

Mr.  Paine:  Yes.  The  opening  statement  will  be 
brief.  I  think  your  Honor  is  fairly  familiar  with  the 
general  facts  and  circumstances.  We  have  testi- 
mony to  introduce  by  Mr.  Olinger,  Mr.  Fullmer, 
Mr.  McKeon  and  Mr.  Vandereb  of  conditions  that 
they  ascertained  when  they  went  to  the  plant  on  the 
5th  of  July,  after  the  accident,  when  Mr.  Olinger 
went  there,  the  tests  he  made  on  the  Pickering  gov- 
ernor stoj)  with  Mr.  Janecek,  which  has  really  been 
covered  already,  that  governor  stop  operated  four 
or  five  times  without  any  interference;  that  later 
when  Mr.  Fullmer  arrived  the  tests  were  made  upon 
the  butterfly  valve,  the  machine  was  put  in  operation, 
and  the  result  of  those  tests  showed  the  butterfly 
valve  failed  to  stop  the  machine,  the  machine  ran 
away  and  had  to  be  stopped  by  the  application  of 
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the  throttle;  the  valve  was  disassembled  and  ex- 
amined and  found  to  be  in  poor  condition,  and  un- 
able to  completely  close  or  shut  off  the  steam.  There 
will  be  some  contradictory  testimony,  or  some  testi- 
mony, which  I  say  I  think  I  can  eliminate  a  good 
deal  of,  in  regard  to  these  conversations  between 
Mr.  Black  and  Mr.  Janecek  and  what  was  said  by 
the  people  there;  then  testimony  by  an  expert  wit- 
ness in  regard  to  the  operation  of  these  types  of 
steam  engines,  and  the  causes  of  overspeed,  what 
must  have  caused  the  overspeed,  what  must  have 
caused  the  engine  to  stop,  and  conclusions  from 
that  that  the  mere  breaking  of  this  governor  belt 
occurred  not  at  the  [258]  inception  of  this  chain  of 
events  but  was  one  of  the  concluding  events,  and  ac- 
tually brought  the  stop  into  operation  and  stopped 
the  engine.  There  will  be  legal  questions  involved 
as  to  the  question  of  the  proximate  cause;  was  the 
breaking  of  the  governor  belt,  if  it  occurred  at  the 
beginning,  or  was  it  the  intervening  causes  after  the 
failure  of  the  governor  stop,  and  for  whose  failure 
we  would  not  be  responsible ;  but  our  testimony  will 
be,  as  I  see  it  now,  quite  brief,  and  I  think  we  can 
be  through  by  the  middle  of  tomorrow  afternoon 
with  it. 

The  Court:     Very  well,  then.   The  Court  will  ad- 
journ until  tomorrow  morning  at  10  o'clock. 

(Whereupon,  at  4:15  o'clock  p.m.,  the  Court 
took  a  recess  in  this  cause  until  Thursday,  Oc- 
tober 9,  1947,  at  10  o'clock  a.m.) 


: 
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Spokane,  Washington,  October  9,  1947 

10  o'clock  A.M. 
(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

HARRY  L.  OLINGER 
called  as  a  witness  on  behalf  of  the  defendent,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Paine: 

Q.     Will  you  state  your  name  to  the  Court? 

A.     Harry  L.  dinger.  [259] 

Q.     And  where  do  you  live,  Mr.  dinger? 

A.     1124  East  16th,  Spokane. 

Q.     And  where  are  you  employed? 

A.  By  the  Hartford  Steam  Boiler  Inspection 
and  Insurance  Company. 

Q.     In  what  capacity? 

A.     As    an   inspector. 

Q.     Inspector?  A.     Inspector,  yes. 

Q.  How  long  have  you  been  with  the  Hartford 
Steam  Boiler  Insurance  Company? 

A.     Since  1943. 

Q.  And  what  was  the  type  of  your  employ- 
ment and  previous  experience  before  going  to 
them?  A.     I  beg  your  pardon? 

Q.  What  was  the  type  of  your  employment  and 
previous  experience  before  going  to  them? 

A.  Well,  I  worked  as  an  inspector  for  a  short 
time  with  another  company,  and  stationary  engi- 
neering, and  machinist. 
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Q.  Have  you  worked  with  various  companies 
here  in  Spokane  as  a  stationary  engineer  and  ma- 
chinist ? 

A.  Yes,  I  have.  I  worked  for  the  Golden  Age 
Brewery  as  an  operating  engineer,  and  the  Conti- 
nental Baking  Company  in  the  same  capacity,  and 
the  Davenport  Hotel  as  an  [260]  operating  engi- 
neer, and  also  for  the  Great  Northeiii  Railway 
Company  as  a  machinist. 

Q.  When  did  you  first  inspect  or  become  famil- 
iar with  the  Inland  Empire  Paper  Company's 
plant  ? 

A.  Well,  I  think  I  was  out  to  their  plant  some- 
time in  1943,  my  first  visit  there. 

Q.     In  what  capacity? 

A.     As  an  inspector. 

Q.     For  the  Hartford?  A.     That's  right. 

Q,  Now,  did  you  in  the  spring  of  1945  or  early 
winter  of  1945  make  any  recommendations  to  them 
in  regard  to  the  installation  of  an  automatic  safety 
stop  on  the  governor? 

A.     Of  number  4  engine? 

Q.     Yes,  of  the  number  4  engine. 

A.     Yes,  I  did. 

Q.     What  was  your  recommendation? 

A,  Well,  I  recommended  that  the  Pickering 
governor  be  equipped  with  some  kind  of  a  device 
to  shut  the  steam  off  or  close  the  governor  valve 
in  case  the  belt  should  break  or  run  off. 

Q.     Why  was  that  done? 
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A.  Well,  usually  this  type  of  governor  has  such 
a  device  on  it,  and  this  one  didn't. 

Q.  Well,  is  it  or  isn't  it  a  fairly  common  occur- 
rence for  [261]  the  helt  to  break  or  run  off? 

A.     Well,  that's  a  very  common  occurrence. 

Q.  And  were  your  recommendations  complied 
with?  A.     Yes,  they  were. 

Q.  And  did  you  inspect  the  device  after  it  was 
installed  ? 

A.  Yes,  I  believe  I  w^as  out  there  after  that 
was  put  on,  shortly. 

Q.  And  was  it  at  that  time  in  good  operating 
condition,  or  otherwise? 

A.     It  appeared  to  be. 

Q.  Now,  had  you  previously  inspected  the  plant, 
and  if  so,  about  how  often  w^ere  your  inspections? 

A.  Well,  we  usually  make  two  inspections  a 
year  on  objects,  engines,  of  this  kind. 

Q.  When  was  the  last  one  that  you  made  prior 
to  this  occurrence? 

Mr.  Kelley:     Prior  to  what? 

Q.     Prior  to  the  occurrence  on  July  3. 

A.  Well,  as  I  racell,  that  was  in  December, 
1945. 

Q.  There's  some  testimony,  I  think,  Mr.  Olin- 
ger,  that  you  had  overspeeded  the  engine,  number 
4  engine,  in  testing  the  butterfly  valve;  and  what 
are  the  facts  in  regard  to  that? 

A.  I  never  overspeeded  this  particular  engine 
myself. 
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Q.  What  sort  of  inspection  did  you  make  of 
the  butterfly  [262]  valve? 

Mr.  Kelley:  At  what  time,  if  your  Honor 
pleases  ? 

Q.     In  December  of  '45. 

A.  Well,  as  I  recall,  it  was  a  Sunday  that  I 
was  out  there,  a  time  when  the  engine  was  down, 
and  we  took  the  belt  off  and  just  tripped  it  manu- 
ally. 

Q.     No,  I'm  talking  about  the  butterfly. 

A.  Oh,  the  butterfly  stop;  I  never  tested  that; 
I  never  overspeeded  the  engine. 

Q.  Did  you  look  at  it  to  see  whether  the  proper 
chains  were  connected  to  it?  A.     Oh,  yes. 

Q.  The  w^eight  was  on  it,  and  the  valves  would 
close  if  they  were  released? 

A.     I've  examined  that  part  of  it. 

Q.  Now,  getting  down  to  the  time  of  this  occur- 
rence that's  involved  here,  when  did  you  first  learn 
of  it?  A.     The  third — no,  the  fourth  of  July. 

Q.  The  fourth  of  July;  and  how  did  you  hear 
of  it  at  that  time? 

A.     Well,  they  called  me  from  the  Seattle  office. 

Q.     Said  that  something  had  happened? 

A.  Something  had  happened  out  there,  and  they 
wasn't  quite  sure  what  took  place. 

Q.     Go  out  and  take  a  look  at  it?     [263] 

A.     That's  right. 

Q.     When  did  you  get  out  to  the  plant,  then? 

A.     On  the  5th. 

Q.     And  about  what  time? 
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A.  Oh,  that  was  about — oh,  somewhere  around 
between  2  o'clock  and  2:30,  I'd  say. 

Q.  And  where  did  you  go  to  report,  or  come  in 
contact  with  any  official  of  the  plant '? 

A.  Well,  there  was  no  one  in  the  office  at  that 
time,  so  I  immediately  went  down  to  the  engine 
room  in  the  basement. 

Q.     And  who  was  down  there*? 

A.  Well,  there  was  a  lot  of  people  down  there, 
but  I  remember  seeing  Mr.  Janecek. 

Mr.  Kelley:  Will  you  keep  your  voice  up, 
please  1 

A.     Did  you  hear  that? 

Mr.  Kelley:     I  heard  the  cough,  yes,  sir. 

Q.  (By  Mr.  Paine)  :  Speak  up,  Harry.  We're 
all  a  little  deaf  here.  If  you  shout  too  much  the 
Judge  will  stop  you. 

A.  Mr.  Janecek  was  really  the  only  person  that 
I  noticed,  although  there  were  a  lot  of  other  people 
down  there. 

Q.  That's  Mr.  Janecek,  the  superintendent,  who 
has  already  testified'? 

A.  The  superintendent  of  the  paper  mill,  yes, 
sir. 

Q.  What  did  you  do  then,  after  you  had  seen 
Mr.  Janecek? 

A.  Well,  naturally,  the  first  thing  I  wanted  to 
take  a  look  [264]  at  was  the  safety  stops  on  the 
engine,  to  see  whether  or  not  they  had  functioned. 
I  found  that  they  both  had  tripped. 
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Q.     Now,  which  one  did  you  go  to  first? 

A.  Well,  you  can  pretty  near  look  at  both  of 
them  at  the  same  time. 

Q.     They're  fairly  close  together? 

A.  They're  pretty  close  together,  but  I  think 
I  looked  at  the  Pickering  stop  first. 

Q.     And  you  say — what  was  its  condition? 

A.     It  had  been  tripped. 

Q.  What  did  you  do  in  connection  with  it,  you 
and  Mr.  Janecek? 

A.  Well,  I  looked  at  it,  you  might  say,  by  my- 
self first.  Mr.  Janecek  was  standing  close  by,  so 
I  called  to  him  and  he  came  over  and  we  started 
in  to  test  this  thing  by  hand,  re-set  it,  hold  the  idler 
pulley  up  in  position. 

Q.  Now,  when  you  say  test  it  by  hand,  you 
mean  that  you  hold  this  idler  pulley  up  by  your 
hand  instead  of  its  being  held  up  by  the  belt? 

A.     That's  right. 

Q.  And  then  what  do  you  do  while  you're  stand- 
ing there  holding  the  idler  pulley  up? 

A.  Well,  you  let  this  idler  pulley  fall  by  its 
own  weight. 

Q.  If  you  just  take  your  hand  away  from  it, 
what  does  it  do?     [265] 

A.     Gravity  pulls  it  down. 

Q.  And  is  that  the  same  effect  it  has  when  the 
belt  is  removed  from  it?  A.     I  think  so. 

Q.     And  what  happened  when  you  did  that? 

A.  Well,  that  releases  the  ratchet  coil  and  lets 
the  spring  unwind  and  place  the  valve  in  a  closed 
position. 
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Q.     Did  it  do  that?  A.     Yes,  it  did. 

Q.     About   how   many   times   did   you   and    Mr. 
Janecek  operate  if? 

A.     Oh,   three,   four,   five,   six  times,   something 
like  that. 

The  Court:  What  time  was  this?  I  didn't  get 
that;  what  was  the  time? 

A.  Well,  I  arrived  at  the  plant  that  afternoon 
somewhere  between  2  and  2:30. 

The  Court:     That's  the  5th  of  July? 

A.     That's  the  5th  of  July,  in  the  afternoon. 

Q.  (By  Mr.  Paine)  :  Well,  you  tried  it  four 
or  five  times,  you  say? 

A.     Something  like  that. 

Q.  And  what  did  it  do  each  time?  Did  it  fail 
any  time?  A.     It  tripped  out  every  time. 

Q.  It  tripped  out  every  time;  then  what  exam- 
ination did  you  make  of  the  Brownell  butterfly 
top,  or  the  butterfly  stop  ?     [266] 

A.  Well,  we  re-set  that,  and  then  we  had — I 
don't  remember  who  it  was,  that  w^ent  upstairs 
and  pulled  this  pin. 

Q.     Somebody  went  upstairs  and  pulled  the  pin? 

A.     The  trip  cord  on  this  pin. 

Q.     And  what  was  the  effect  of  that? 

A.  Well,  that  let  the  butterfly  valve,  the  weight 
on  the  butterfly  valve,  apparently  in  a  closed  posi- 
tion. 

Q.  You  didn't,  of  course,  go  inside  of  the  but- 
terfly valve;  all  you  could  see  was  what  happened 
on  the  outside? 
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A.     All  you  could  see  was  from  the  outside. 

Q.  Now,  did  you  take  a  look  at  the  Brownell 
trigger  mechanism? 

A.     Yes,  we  looked  at  that. 

Q.     And  what  condition  was  that  in? 

A.     Well,  it  looked  all  right. 

Q.  I  mean,  was  the  trigger — had  it  operated? 
Was  it  up,  or  down,  this  little  trigger  down  here, 
shown  on  exhibit  11,  had  it  been  in  an  operated 
condition?  A.     Well,  yes,  it  had. 

Q.  Now,  what  was  the  general  appearance  of 
the  place  at  that  time? 

A.  Well,  there  was  a  lot  of  confusion  around 
there,  as  I  recall;  there  was  a  lot  of  men  down 
there  working,  and  there  was  j)arts  of  pulleys  and 
line  shafting  around  there;  I  guess  some  of  it  was 
removed  by  that  time.     [267] 

Q.     There  had  been  some  cleaning  up  done? 

A.     That's  right. 

Q.  What  did  Mr.  Janecek  say  to  you,  if  any- 
thing, when  you  and  he  were  inspecting  the  Picker- 
ing stop,  as  to  whether  or  not  it  had  or  hadn't 
worked,  after  the  accident? 

A.  Well,  of  course  I  can't  recall  all  the  con- 
versation that  took  place,  but  I  do  remember  ask- 
ing him  who  saw  that  thing  first,  and  he  told  me 
that  he  did.  I  asked  him  what  he  saw,  if  he  saw 
this  thing  was  tripped.  Well,  he  said  he  was  so 
busy  that  he  didn't  have  much  time  to  look  at 
that;  a  lot  of  things  on  his  mind. 
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Q.  Made  no  claim  to  yon  at  that  time  that  he 
had  discovered  it  hadn't  tripped,  right  after  the 
accident?  A.     No,  he  didn't. 

Q.  Did  you  examine  the  engine  itself,  the  nnm- 
her  4  engine? 

A.  Well,  after  we  set  these  stops  and  tried 
those,  why,  I  kind  of  took  a  general  look  around 
there  at  the  wreckage,  and  went  upstairs.  I  heard 
there  was  some  damage  upstairs.  I  went  up  there, 
just  kind  of  surveyed  the  thing  in  general. 

Q.  Well,  I  mean  did  you  give  any  particular 
attention  to  the  engine  and  the  wheel  of  the  engine 
as  to  any  evidence  of  damage  or  overspeeding  to 
the  driving  wheel  of  the  engine? 

A.  Well,  as  I  recall,  not  at  that  x)articular 
time.     I  did  [268]  later. 

Q.  You  did  later;  what  did  you  discover,  if 
anything,  in  that  regard? 

Mr,  Kelley:  I  wonder  if  counsel  will  fix  the 
time  and  place? 

Q.     When  later  did  you  do  that? 

A.     Well,  that  was  on  the  same  afternoon. 

Q.  The  same  afternoon;  I  can't  try  to  follow 
your  every  footstep;  the  same  afternoon? 

A.     It  was  the  same  afternoon,  of  the  5th. 

Q.  And  what  did  that  examination  and  inspec- 
tion reveal? 

A.  Well,  at  that  time  there  didn't  seem  to  he 
anything  wrong  with  the  engine  outside  of  a  few 
dented  guards  and  broken  pipes,  oil  lubricator 
pipes,  I  guess. 
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Q.  There  were  some  dented  or  broken  lubricat- 
ing pipes'? 

A.  Yes.  The  main  belt  looked  like  it  had  a 
few  small  tears  in  it. 

Q.  How  big  were  those  tears  in  the  main  belt, 
do  you  know? 

A.  Oh,  there  wasn't  anything  serious.  I  remem- 
ber they  patched  up  the  belt  later,  they  drove  some 
nails  in  it. 

Q.  Where  are  these  lubricating  pijDes  ?  Are  they 
up  on  the  top  part  of  the  engine,  or  where  are 
they  ? 

A.  Well,  yes,  they  were  running  over  to  the 
crank  pins,  I  believe. 

Q.  What  type  of  damage  did  they  seem  to  have 
suffered?     [269] 

A.  Oh,  it  just  bent  them,  knocked  them  out  of 
position,  perhaps. 

Q.  Looked  as  though  something  had  hit  them, 
knocked  them,  bent  them,  that  sort  of  thing? 

A.     Well,  could  have  been. 

Q.  What  type  of  wheel  was  this  engine  driv- 
ing, do  you  remember? 

A.  Well,  this  engine  had  two  wheels;  the  belt 
wheel  on  the  engine,  as  I  recall,  was  a  split  type 
wheel. 

Q.  A  split  type  wheel;  just  explain  to  the  Court 
what  is  meant  by  a  split  type  wheel. 

A.  Well,  it's  a  wheel  that's  in  two  halves,  that 
are  bolted  together. 

Q.  That  is,  it's  cast,  and  then  the  two  halves 
are  bolted  together  ?  A.     That's  right. 
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Q.  At  opposite  points  on  the  circumference  of 
the  wheel? 

A.  Bolted  together  at  the  hub  and  also  at  the 
rim. 

The  Court:  The  rim  isn't  in  two  sections,  how- 
ever, it  it? 

A.  Well,  the  pulley  is  in  two  halves;  there's  a 
bolt  connection  at  each  side,  one  on  each  side  of 
the  hub,  opposite  each  other. 

The  Court:  Perhaps  I  don't  understand.  T 
thought  a  split  wheel  was  the  center  was  in  two 
sections,  but  the  [270]  rim,  on  which  the  belt  runs, 
was  continuous. 

A.  Like  this  is  the  wheel,  it  would  be  split  right 
through  the  center. 

The  Court:     Including  the  rim? 

A.  The  wheel  would  be  lying  flatwise,  and  the 
hub  in  the  center,  and  just  like  you  split  that 
through  the  center;  is  that  clear? 

The  Court:     Yes;  including  the  rim? 

A.     Including  the  rim. 

Q.  (By  Mr.  Paine)  :  These  two  portions  of  the 
rim  are  brought  tightly  together  and  held  there  by 
bolts,  is  that  it?  A.     That's  right. 

Q.  Now,  did  you  come  back  to  the  governor  stop 
at  some  time  later,  after  you  had  been  there  first 
with  Mr.  Janecek? 

A.  Well,  yes,  after  we  tested  this  thing,  these 
stops,  why,  as  I  said  before,  I  kind  of  surveyed 
the  damage  around  there,  upstairs  and  downstairs, 
and  I  kept  thinking  about  these  governors,  won- 
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dering  what  happened,  and  by  that  time  the  engi- 
neer was  there. 

Q.     Mr.  Wheeler"? 

A.  Mr.  Wheeler,  and  of  course,  naturally,  I 
started  talking  to  him,  and  I  said  to  him  "I  can't 
understand  what  happened."  Well,  he  says  "I'll 
show  you  what  happened."  He  came  over  and  we 
re-set  this  Pickering  governor  stop  [271]  again, 
just  the  same  as  Mr.  Janecek  and  I  had  done  previ- 
ously, and  dropped  the  idler  pulley,  and  we  couldn't 
get  it  to  work. 

Q.  At  that  time,  half  an  hour  later,  it  wouldn  't 
work  at  all?  A.     That's  right. 

Q.  How  many  times  did  you  and  Mr.  Wheeler 
try  it! 

A.  Oh,  that's  hard  to  say,  but  several  times, 
maybe  four  or  five  times,  three  or  four  times. 

Q.  And  in  none  of  these  operations  would  it 
work  %  A.     No. 

Q.  Could  you  tell  apparently  what  was  caus- 
ing it  to  fail  to  work*? 

A.     Well,  no,  I  couldn't. 

Q.  You  couldn't  figure  out  why  it  wouldn't 
work  % 

A.  I  couldn't  figure  out  what  was  the  matter 
with  it  right  then.  i 

Q.  Now,  did  Mr.  Wheeler  say  anything  to  you 
at  that  time  as  to  when  he  had  first  seen  the  stop 
after  the  accident,  or  the  condition  of  it  after  the 
accident?  A.     No,  he  didn't. 
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Q.  Now,  when  did  you  go  back,  or  did  you  do 
anything  further  that  afternoon  of  the  5th  f 

A.  Well,  after  Mr.  Wheeler  and  I  tested  that, 
and  was  looking  around  there,  I  still  kept  think- 
ing about  this  [272]  governor,  and  wondering  what 
was  the  matter,  so  I  went  back  myself,  alone,  and 
staned  to  re-set  this  and  test  it  myself,  and  I 
couldn't  get  it  to  trip  either. 

Q.    You  couldn't  get  it  working?  A.     No. 

Q.     When  did  Mr.  Fullmer  arrive? 

A.  WelL  Mr.  Fullmer  came.  I  went  to  meet 
him  out  at  the  airport,  and  I  think  it  was  around, 
somewhere,  maybe  6  or  7  o'clock,  and  we  went  and 
ate  dinner,  and  then  we  went  out  to  the  plant  after 
that. 

Q.     Who.  by  the  way.  is  Mr.  Fullmer? 

A.  Mr.  Fullmer  is  the  adjuster  for  the  Seattle 
department  of  our  company. 

Q.     For  the  office  in  Seattle? 

A.     That's  right. 

0.  And  is  that  the  office  out  of  which  you  were, 
or  under  which  you  were? 

A.  I'm  under  the  supervision  of  the  Seattle 
^  i)artment,  the  Seattle  office. 

Q.  So  Mr.  Fullmer  was  really  your  sui>erior.  in 
a  way.  in  that  regard?  A.     That's  right. 

Q.  And  did  you  tell  him  what  you  had  seen  and 
done  at  that  time,  and  turn  the  investigation  over 
-   him?  A.     Yes.  I  did.     [273] 

Q.  Now.  you  were  present  out  there  several 
times  after  that,  however?  A.     That's  riffht. 
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Q.  Were  you  there  at  any  time  alone,  or  on 
your  own,  so  to  speak  *? 

A.  Oh,  I  was  there  a  number  of  times  by  my- 
self after;  this  was  a  month  or  so  later. 

Q.  Now,  were  you  there,  were  some  tests  con- 
ducted after  Mr.  Fullmer  got  there,  the  next  morn- 
ing*? 

A.     Yes,  Mr.  Fullmer  and  I  went  out  together. 

Mr.  Kelley:     The  next  morning,  on  July  6? 

Q.  July  6;  and  was  any  of  the  other  Hartford 
meil  there  at  that  time"? 

A.     No,   I  think  Mr.   Fullmer  was 

Q.  Well,  I'll  call  your  attention;  was  Mr.  Mur- 
ray there'? 

A.  I  don't  think  Mr.  Murray  came  until  Sun- 
day, as  I  recall. 

Q.     Sunday  the  6th,  or  7th? 

A.     That  would  be  the  7th. 

Q.  Well,  now,  do  you  remember  which  day  it 
was,  then,  you  all  tested  this  butterfly  valve? 

A.     Well,  I  believe  that  was  Sunday. 

Q.     What  date  was  Sunday"? 

A.     Sunday  would  be  the  7th. 

Q.     And  you  were  present  during  those  tests'? 

A.  Well,  I  was  there,  but  I  wasn't  right  there 
when  the [274] 

Q.     You  weren't  conducting  them?  A.     No. 

Q.  That  was  up  to  Mr.  Fullmer  and  Mr.  Mur- 
ray? A.     That's  right. 

Q.  Did  you  ever  have  any  conversations  with 
Mr.    Wheeler   about   the    operation    of   the    paper 
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machines  when  the  butterfly  valve  was  closed,  had 
been  closed  previously,  conversation  on  the  6th  of 
July  with  him  about  it? 

Mr.  Kelley:  Oh,  I'd  have  to  object  to  that.  It's 
incompetent,  immaterial,  it's  hearsay;  it  wouldn't 
be  binding  on  the  plaintiff  if  it  were  material,  con- 
versations that  he  might  have  had. 

Mr.  Paine:  I  think  Mr.  Wheeler  w\^s  asked 
about  it. 

The  Court:  I  don't  recall  specifically  all  these 
conversations,  but  isn't  this  one  he  was  asked  about 
on  his  cross-examination?     Overrule  the  objection. 

Mr.  Kelley:  Well,  it  was  objectionable  at  the 
time  of  cross-examination,  but  I  didn't  object. 

The  Court:     What? 

Mr.  Kelley:  I'm  objecting  now  for  the  record. 
There  has  to  be  an  end,  I  would  think,  to  it  some 
place,  this  type  of  testimony. 

The  Court:  Well,  I  don't  believe  it  is  collateral; 
I  think  it  would  be  a  proper  impeaching  question; 
I'll  [275]  overrule  the  objection. 

A.     (Witness):     State  the  question,  w^ill  you? 
(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

A.  Well,  I  wouldn't  say  what  date  it  was,  but 
I  rerjiember  Mr.  Wheeler  saying,  remarking,  one 
time,  that  they  had  made  paper  for  several  hours 
with  this  butterfly  valve  in  a  closed  position. 

Mr.  Paine:     You  may  inquire. 
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Cross-Examination 
By  Mr.  Kelley: 

Q.  Are  you  still  the  local  inspector  for  the  Hart- 
ford Insurance  Company  here  in  Spokane? 

A.    Yes. 

Q.  As  I  understand,  you've  been  an  inspector 
for  them  since  1942'?  A.     1943. 

Q.  And  you  mentioned  that  you  had  been  an 
inspector  a  short  time  before  that  for  another  com- 
pany? A.     That's  right. 

Q.     What  company  was  that? 

A.     That  was  the  General  Casualty  Company. 

Q.     General  Casualty? 

A.     General  Insurance  Company  of  America, 

Q.     With  head  offices  in  Seattle? 

A.     That's  right.     [276] 

Q.  And  what  was  the  nature  of  your  position 
with  them? 

A.  Well,  it  was  practically  the  same  type  of 
work. 

Q.     Inspection  of  engines? 

A.  Inspector  of  equipment,  boilers,  machinery, 
pressure  vessels. 

Q.     How  long  were  you  with  them? 

A.  Oh,  I  would  say  approximately  six  to  eight 
months. 

Q.  And  did  you  ever  hold  any  other  position 
as  inspector  of  this  type  of  equipment  for  any 
other  company?  A.     No,  I  never  did. 

Q.  And  in  addition  to  being  an  inspector  you 
also  have  worked  as  a  stationary  engineer? 

A.     Yes,  sir. 
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Q.     You  followed  that  occupation  how  long*? 

A.     Oh,  seven  or  eight  years. 

Q.  And  during  that  time  you  worked  for  the 
Golden  Age  Brewery  and  the  Davenport  Hotel? 

A.     And  the  Continental  Baking  Company. 

Q.  Continental  Baking  Company;  now,  the  first 
time  that  you  went  out  to  the  Inland  Empire  Paper 
plant  was  in  1943 '? 

A.  Yes.  I  started  to  work  for  the  company  in 
1943,  and  it  was  sometime  during  that  year  that 
I  made  my  first  visit  there. 

Q.     And  at  that  time — that  was  in  '43 'f 

A.     That  I  first  went  out  there,  yes.     [277] 

Q.  And  at  that  time  the  Inland  Empire  Paper 
Company  was  carrying  engine  insurance  with  your 
employer,  the  Hartford   Steam  Boiler? 

A.     That's  right. 

Q.  And  during  the  year  1944  and  1945  you  had 
the  same  position  with  the  Hartford? 

A.     Yes. 

Q.  The  defendant  in  this  case;  and  you  would 
call  at  the  Inland  Empire  Paper  Company's  plant 
how  often  during  '44  and  '45? 

A.  Well,  of  course,  wx  had  other  equipment  out 
there  that  I  inspected,  such  as  boilers,  a  track  loco- 
motive, and  sometimes  I  may  not  go  out  for  several 
weeks,  and  then  I  might  get  out  maybe  a  couple 
of  times  a  week.  It's  hard  to  say  just  how  many 
times  I  was  out  there. 

Q.  In  other  words,  you  would  go  out  at  least 
40  or  50  times  during  the  year? 

A.    Well,  it  wouldn't  be  that  many. 
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Q.     Well,  how  much  would  it  bel 

A.  Well,  they  had  five  boilers  out  there  that  we 
inspected  twice  a  year.  I  would  probably  go  out 
maybe  10  to  12  times,  approximately.  I  don't 
know. 

Q.     10  or  12  times  a  year? 

A.     That's  just  a  guess. 

Q.  You  might  have  gone  out  twice  that  much, 
as  far  as  you  [278]  know;  you  don't  recall? 

A.     It's  possible. 

Q.  And  you  mentioned  a  moment  ago  that  the 
Inland  Empire  Paper  Company  during  '44  and 
'45  had  other  machinery  covered  by  insurance,  and 
you  were  familiar  in  a  general  way  with  this  policy, 
exhibit  18,  as  to  the  nature  and  type  of  the  cover- 
age, I  presume? 

A.  Of  course,  I — an  inspector  does  not  know 
much  about  the  coverage. 

Q.     I  understand;  I  said  in  a  general  way. 

A.     Oh,  I  had  a  general  idea. 

Q.  You  knew  they  had  a  total  coverage  there 
of  some  $50,000.00,  didn't  you? 

A.     Insurance  limits  of  $50,000.00. 

Mr.  Paine:  I  don't  quite  see  the  materiality  of 
this. 

Q.  (By  Mr.  Kelley)  :  In  any  event,  you  called 
at  least  a  dozen  to  a  couple  of  dozen  times  a  year 
at  the  i)lant,  didn't  you? 

A.  Well,  now,  that's  just  a  kind  of  a  rough 
estimate  on  my  part.  I  called  when  it  was  time 
to  inspect  them,  or  approximately. 
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Q.  Now,  what  about  the  time  to  inspect  this 
Sumner  steam  engine;  how  often  did  you  do  that? 

A.  Well,  we  plan  on  making  two  inspections 
a  year  on  engines.     [279] 

Q.  On  the  engines;  and  then  you  stated  you 
would  make,  you  made,  certain  recommendations 
regarding  the  Pickering  governor  on  the  Sumner 
steam  engine?  K.     Yes. 

Q.  And  when  you  were  out  at  the  plant  some 
short  time  before  January  30,  1945,  you  observed 
that  the  only  means  of  safety  stop  on  the  Sumner 
steam  engine  was  the  independent  mechanical  oper- 
ated stop  on  the  flywheel,  did  you  not? 

A.     That's  right. 

Q.  Referred  to  here  as  the  Brownell  overspeed 
stop?  A.     That's  right. 

Q.  And  you  realized  that  if  the  belt  on  the 
Pickering  governor,  as  shown  here  on  exhibit  8, 
were  to  break,  that  a  very  serious  situation  would 
be  created  with  respect  to  the  run-away  speed  of 
the  engine? 

A.     What  belt  are  you  talking  about,  now? 

Q.     This  belt  right  here. 

A.     Oh,  yes,  that's  the  governor  belt. 

Q.  Yes.  Would  you  read  the  question,  Mr. 
Taylor  ? 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

A.     Those  belts  often  break. 


284  Inland  Empire  Paper  Co.,  vs. 

(Testimony  of  Harry  L.  Olinger.) 

Q.  I  wonder  if  you'd  just  answer  the  question, 
Mr.  Olinger?  You  can  have  a  chair,  where  you'd 
be  more  comfortable.     [280] 

A.  State  that  question  again,  will  you  please? 
(Whereupon,  the  reporter  again  read  the  last 
previous  question,  as  follows:  "And  you  rea- 
lized that  if  the  belt  on  the  Pickering  governor, 
as  shown  here  on  exhibit  8,  were  to  break,  that 
a  very  serious  situation  would  be  created  with 
respect  to  the  run- away  speed  of  the  engine?") 
A.     That's  very,  very  true. 

Q.     Yes ;  and  you  relayed  this  information  to  your 
superiors  over  in  Seattle,  and  to  Mr.  J.  G.  Murray, 
the  chief  inspector,  in  particular,  did  you  not  ? 
A.     They  were  notified  of  it  at  the  proper  time. 
Q.     Yes,  and  pursuant  to  that  notification  by  you, 
the  Hartford  wrote  a  letter,  as  shown  in  plaintiff's 
exhibit  15,  to  the  Inland,  which  embodied  in  part 
your  recommendations,  isn't  that  correct? 
A.     That's  customary. 
Q.     Well,  that's  correct,  isn't  it? 
A.     That's  right. 

Q.  Now,  before  that  any  automatic  stop  would 
be  put  on  the  Pickering  governor,  the  only  other 
precaution  would  be  the  Brownell  overspeed  stop; 
that's  correct,  isn't  it? 

Mr.  Paine:     You  mean  independently  operated? 
Mr.  Kelley :     Would  you  read  the  question  ? 

(Whereupon,  the  reporter  read  the  last  previ- 
ous [281]  question.) 
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A.  That's  right,  in  coiniectioii  witli  the  pull 
chain. 

Q.  (By  Mr.  Kelley)  :  In  other  words,  the  only 
means  of  a  safety  stop  on  those  engines  wei'e  the 
independent,  mechanically  operated  stop  on  tlie  fly- 
wheel; that's  correct,  isn't  if?  A.     That's  riglit. 

The  Court:  You're  talking  about  automatic  de- 
vices, I  presume? 

Q.  Yes,  automatic  devices.  Now,  in  order  for 
that  automatic  device,  that  safety  stop,  to  operate, 
the  engine  itself  had  to  overspeed,  isn't  that  correct? 

A.     That's  true. 

Q.  And  with  only  this  type  of  stop,  should  that 
mechanism  fail,  very  serious  results  would  follow, 
as  you  have  indicated?  A.     That's  right. 

Q.  That's  correct,  so  you  recommended  that  the 
governor  of  the  number  4  engine  be  fitted  up  in 
case  the  governor  belt  or  chain  should  break  or 
run  off?  A.     That's  right. 

Q.  So  that  the  governor  valve  w^ould  be  closed 
automatically?    Answer  so  the  reporter  will  get  it. 

A.     Yes,  that's  right. 

Q.  And  you  discussed  and  outlined  that  situation 
with  Mr.  Myron  Black  at  the  time  of  another  inspec- 
tion of  April  22,  1945,  [282]  did  you  not? 

A.     No  doubt  I  did. 

Q.  Well,  to  refresh  your  recollection,  directing 
your  attention  to  plaintiff's  exhibit  number  16,  you 
recall  that?  A.     Oh,  yes. 

Q.     Yes,  and  that's  the  fact,  isn't  it? 

A.     That's  right. 
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Q.  Then  pursuant  to  that  time  the  governor  of 
the  number  4  Sumner  steam  engine  with  respect  to 
the  Pickering  governor  was  equipped  with  a  mecha- 
nism that  would  shut  off  the  steam  supply  should 
the  governor  Ijelt  break  or  run  off  ?  A.     It  was. 

Q.     It  was,  was  it  not? 

The  Court:  It  seems  to  me,  Mr.  Kelley,  that 
there's  no  controversy  at  all  about  what  you've 
covered  so  far  in  this  examination ;  not  the  slightest. 

Mr.  Kelley:  I  didn't  think  so,  your  Honor,  ex- 
cept in  that  there  was  some  attempt  in  that  con- 
versation with  Mr.  Wheeler  that  the  engine  would 
continue  to  work  when  the  steam  came  through. 

The  Court:  All  this  matter  about  the  company 
recommending  the  Pickering  stop,  and  it  being  put 
on,  and  accepted  by  the  company,  all  that's  not 
disputed  at  all,  is  if?  [283] 

Mr.  Paine:     No. 

Mr.  Kelley :  Well,  if  we  can  be  satisfied  on  that, 
yes. 

Q.  (By  Mr.  Kelley) :  Now,  on  December  18, 
1945,  there  were  no  conditions  with  respect  to  the 
Pickering  governor  or  this  Brownell  overspeed  stoi3 
or  anything  about  the  number  4  engine  that  required 
any  attention,  was  there?  A.     No. 

Q.  And  from  December  18,  1945,  to  July  3,  1946, 
did  you  make  any  other  inspection  of  the  number  4 
engine  ?  A.     What  was  the  date,  again  ? 

Mr.  Kelley:     Give  him  the  question,  Mr.  Taylor. 

(Whereupon,  the  reporter  read  the  last  previ- 
ous question.) 
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A,  Well,  I  was  under  the  impression  I  inspected 
that  engine  approximately  six  months  before. 

Q.  I  understood  you  to  say  in  response  to  your 
own  counsel's  questioning  that  the  last  inspection 
before  the  accident  was  December,  1945;  that's  cor- 
rect, isn't  it? 

A.  I  believe  it  is.  I  don't  recall  those  dates,  you 
laiow. 

Q.  Now,  it  was  on  July  4,  I  believe  you  stated, 
that  you  first  heard  of  tins'? 

A.     I  believe  it  was  the  4th,  yes. 

Q.  And  you  mentioned  they  called  you  from  the 
Seattle  office,  you  meant  the  Hartford,  of  course? 

A.     Yes. 

Q.  And  then  on  July  5,  around  2 :30  p.m.,  you 
went  out  to  the  plant,  is  that  it? 

A.     That's  right. 

Q.  And  you  went  down  to  the  engine  room,  and 
there  were  a  lot  of  people  there?  If  you'll  answer 
so  the  reporter  can  get  it. 

A.     As  I  recall,  there  was. 

Q.  And  at  that  time,  at  least,  it's  now  your 
recollection  that  both  the  safety  devices  had — were 
in  a  tripped  position,  is  that  it? 

A.     That's  true. 

Q.  Yes;  but  you  looked  at  the  Pickering  gover- 
nor first,  of  course? 

A.  Well,  that's  one  of  those  things  where  you 
can  take  them  both  in  at  a  glance. 
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Q.  Well,  I  understand,  but  I  thought  you  had 
testified  in  response  to  your  counsel's  questioning 
that  you  looked  at  the  Pickering  first? 

A.     That's  right. 

Q.  By  the  way,  if  the  Pickering  governor  had 
been  in  a  trij^ped  position  right  after  the  accident, 
the  number  4  engine  itself  would  not  have  been 
idling,  would  it? 

A.     You  mean  if  it  had  tripped? 

Q.  If  the  Pickering  governor  tripped  the  engine 
wouldn't  [285]  idle,  would  it? 

A.     Wouldn't  idle? 

Q.     Would  not  idle? 

A.  Those  Pickering  governors  are  designed  so 
that  the  engine  will  idle,  bring  them  down  to  an 
idling  speed.  It  doesn't  shut  the  steam  clear  off. 
They're  made  and  designed  purposely  to. 

Q.     You're  sure  of  that? 

A.     All  that  I've  seen  are  that  way. 

Q.  All  that  you've  seen.  Well,  with  respect  to 
that,  Mr.  Olinger,  the  governor  was  a  part  of  the 
Sumner  steam  engine,  the  Pickering  governor,  was 
it  not?  A.     That's  right. 

Q.  And  this  belt  that's  shown  in  exhibit  8  here, 
to  which  I  just  directed  your  attention,  that  was 
part  of  the  governor,  was  it  not? 

A.     The  governor  belt,  you  mean? 

Q.  Yes;  that  was  part  of  the  governor,  was  it 
not? 

Mr.  Paine:  That's  just  a  conclusion,  if  he's  try- 
ing to  establish  whether  the  belt  was  part  of  the 
insured  engine  or  not. 
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Mr.  Kelley:  If  I  can  just  ask  a  few  questions 
without  interruption. 

A.  (Witness)  :  Whether  it's  a  ])art  of  tlie  en- 
gine or  not  1  wouldn't  make  the  statement;  I  don't 
know. 

Q.  A  broken  belt  would  prevent  the  continued 
operation  of  the  Pickering  governor,  would  it  not? 

A.     That's  true. 

Q.  That's  true,  and  a  broken  belt  would  imme- 
diately impair  the  functions  of  this  Pickering  gov- 
ernor, would  it  not? 

Mr.  Paine:  I  think  that  calls  for  a  legal  con- 
clusion. 

Mr.  Kelley:     He's  here  as  an  expert. 

Mr.  Paine:  He's  not  an  expert.  He's  an  inspec- 
tor. If  he  says  the  belt  breaks  and  stops  the  en- 
gine, what  value  that  may  have  as  to  the  legal 
interpretation  of  the  insurance  policy  is  a  question. 

The  Court:  Well,  I'll  overrule  the  objection.  He 
can  state,  from  a  mechanical  standpoint. 

A.     (Witness)  :     I'll  say  it  would. 

Q.  And  you  would  also  have  to  say  that  the  belt 
would  have  to  be  replaced  before  the  operation  of 
the  Pickering  governor  could  be  resumed,  isn't  that 
a  simple  fact?  A.     That's  very,  very  true. 

Q.  Now,  Mr.  Olinger,  I  believe  you  testified  with 
respect  to  the  Brownell  overspeed  stop  that  from 
its  general  appearance  it  seemed  to  be  in  an  oper- 
ating condition,  is  that  correct? 

A.     When  was  this? 
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Q.  When  you  looked  at  it.  When  did  you  look 
at,  July  5?  [287] 

A.     In  operating  condition  ? 

Q.     Yes.  A.     Well,  the  thing  was  tripped. 

Q.  I  see.  By  the  way,  you  had  tested  this 
Brownell  overspeed  stop  on  or  about  December  18, 
yourself,  by  overspeeding  it  to  the  tripping  point, 
had  you  not? 

A.  I  never  had  overspeeded  number  4  engine 
and  tested  the  Brownell  stop. 

Q.  You  had  been  there  when  one  of  the  employ- 
ees of  the  plant  had  done  so? 

A.     Not  on  number  4  engine. 

Q.  Not  on  number  4  engine;  you're  positive  of 
that,  are  you.  A.     Positive. 

Q.  You  had  never  tested  the  Brownell  overspeed 
stop  on  the  number  4  engine,  yourself,  before  this 
accident?  A.     I  never  have. 

Q.  Did  any  other  representative,  to  your  knowl- 
edge, any  other  representative  of  the  Hartford  In- 
surance Company  ever  test  it  before  the  accident? 

A.     Not  to  my  knowledge. 

Q.  Not  to  your  knowledge ;  and  you  were  the  only 
ins]3ector  for  the  defendant  that  overlooked  this 
Sumner  steam  engine  during  the  time  of  your  em- 
ploy in  the  Hartford  before  the  accident  of  July  3, 
1946?  [288] 

A.     That's  right. 

Q.     There  wasn't  anybody  else? 

A.     Not  to  my  knowledge. 
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Q.  All  right.  Do  you  know  of  your  own  knowl- 
edge how  high  a  speed  the  Sumner  steam  engine 
attained  on  any  overspeed  tests  of  tlie  Brownell 
overspeed  stop?    Do  you  know  that? 

Mr.  Paine:     He  said  he  hadn't  been  present. 

The  Court:  Just  a  moment.  He  said  he  hadn't 
tested  it.    How  could  he? 

Mr.  Kelley:  The  question  is  now  whether  he 
had  any  knowledge  of  the  results  of  that  test,  per- 
sonal knowledge. 

A.  (Witness)  :  How  could  I  attain  that  knowl- 
edge ? 

Q.     (By  Mr.  Kelley)  :     Do  you,  or  don't  you? 

A.     Ask  the  question  again. 

Mr.  Paine:  I  don't  understand  what  this  ques- 
tion is,  as  to  w^hat  test  Mr.  Kelley  is  referring  to. 

The   Court:     Let's  have  the  question. 

(Whereupon,  the  reported  read  the  previous 
question,  as  follows:  "All  right.  Do  you  know 
of  your  own  knowledge  how  high' a  speed  the 
Sumner  steam  engine  attained  on  any  over- 
speed  tests  of  the  Brownell  overspeed  stop  ?  Do 
you  know  that?") 

A.     (Witness) :     No. 

Mr.  Paine:  Was  that  before  or  after  the  acci- 
dent? [289] 

The  Court:     It  would  apply  to  both,  I  presmne. 

Q.  (By  Mr.  Kelley)  :  When  you  went  down 
there  on  July  5  did  you  notice  the  main  belt  of  the 
engine,  of  the  Sumner  steam  engine  ?  A.     Yes. 
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The  Court:  He  said  he  noticed  it  and  it  had  a 
slight  tear  in  it. 

Q.  Did  you  notice  its  position  with  reference 
to  the  trigger  of  the  Brownell  overspeed  stop"? 

A.     No. 

Q.  You  didn't  notice  that;  did  you  notice  the 
east  end  of  that  belt,  how  far  it  was  away  from  the 
trigger "? 

A.  You  mean  where  the  belt  goes  around  the 
pulley? 

Q.     That's  right. 

A.     No,  I  didn't.   I  didn't  notice  that. 

Q.     Do  you  know  how  far  that  is,  normally  *? 

A.     Oh,  I've  got  an  idea. 

Q.     Well,  give  us  the  benefit  of  your  idea. 

A.  Oh,  it's  probably,  maybe,  three  quarters  of 
an  inch,  or  an  inch. 

Q.  Now,  I  understood  you  to  say  that  you  had 
some  sort  of  conversation  with  Mr.  Janecek  when 
you  came  down  there  on  July  5,  is  that  correct- 
Mr.  Janecek  didn't  make  any  claim  as  to  what  the 
condition  of  the  Pickering  governor  was  after  the 
accident  to  you,  did  he?  [290] 

A.     The   condition  of  the   governor? 

Q.     That's  right.  A.     No. 

Q.  No.  Now,  if  I  understand  you,  on  July  5  you 
made  three  separate  inspections  of  the  Pickering 
governor  on  the  Sumner  steam  engine? 

A.     That's  true. 
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Q.  So  that  I  don't  misunderstand  yon,  in  the 
first  place  you  couldn't  undei'stand,  as  you  ex- 
pressed it,  what  had  happened;  that's  correct? 

A.     I  wondered  why  these  devices 

Q.  Yes,  you  wondered,  naturally,  why  the  de- 
vices hadn't  worked?  A.     That's  right. 

Q.  And  you  tried  the  devices  several  times  with 
Mr.   Janecek?  A.     That's   right. 

Q.  And  then  you  tried  the  Pickering  control  de- 
vice four  or  five  times  on  a  second  occasion,  when 
you  went  back  and  you  encountered  Mr.  Wheeler 
there?  A.     That's  right. 

Q.  And  on  that  second  occasion  you  and  Mr. 
Wheeler  couldn't  get  the  idler  pulley  on  this  Pick- 
ering control  device  to  work  at  all,  could  you? 

A.  The  trip  device  wouldn't  work,  if  that's  what 
you  mean.  [291] 

Q.  It  just  wouldn't  work,  and  that  was  four  or 
five  times?  A.     Approximately. 

Q.  Yes;  and  as  you  stated  in  response  to  your 
counsel's  questioning,  Mr.  Wheeler  didn't  say  any- 
thing to  you  as  to  the  position  of  the  Pickering  gov- 
ernor after  the  accident,  did  he?  A.     No. 

Q.  And  you  didn't  ask  him,  did  you?  That's 
the  simple  truth  of  the  matter,  yoii  didn't  ask  him, 
did  you?  A.     Well,  Mr.  Wheeler  wasn't  there. 

Q.  Well,  I'm  talking  now  when  Mr.  Wheeler 
was  there,  when  you  and  he  tried  it  together,  isn't 
that  true?  A.     That  probably  is. 

Q.  Yes,  that's  the  truth.  Now,  then,  you  were 
still  concerned  about  why  that  Pickering  governor 
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didn't  work  antomatically  after  the  belt  was  broke, 
even   after   your   experiments   with   Mr.    Wheeler, 
weren't  you?  A.     That's  true. 

Q.  Yes.  And  your  concern  in  that  respect  led 
you  to  go  back  a  third  time,  isn't  that  correct? 

A.     You're  right. 

Q.     And  you  went  back  alone,  didn't  you? 

A.     That's  right. 

Q.  And  you  couldn't  get  it,  yourself,  to  trip 
then,  could  you?  [292]  A.     No. 

Q.  Now,  in  any  of  those  times  after  the  accident 
when  you  tried  the  Pickering  governor  was  the 
engine  operating,  the  Sumner  steam  engine? 

Mr.  Paine:  You  mean  on  the  5th,  the  day  he 
was  there,  the  5th? 

Q.     Yes,  the  5th.  A.     No,  of  course  not. 

Q.  So  you  can't  say  whether  or  not  the  engine 
idled  or  not  on  that  occasion,  can  you? 

Mr.  Paine:     Well,  the  engine  wasn't  going. 

Mr.  Kelley:  I  understand;  that  is,  I  Avould 
think,  patent,  but  I  want  to  get  the  witness,  not 
Mr.  Paine 's,  notion  of  it. 

Mr.  Paine :  He 's  already  testified  the  engine  was 
not  operating. 

The  Court:     Read  the  question. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

A.     No. 

Q.     (By  Mr.  Kelley) :     And  is  that  the  time  you 
foiuid  loose  set  screws  on  the  governor? 
A.     I  didn't  find  any  loose  set  screws. 
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Q.     You  nevei'  found  them  at  all?  A.     No. 

Q.     Did  you  ever  look  for  them? 

A.  Well,  no,  I  didn't  look  for  any  loose  set 
screws.  I  looked  to  see  what  I  could  find  wrong 
with  this  governor,  anything  that  I  could  find. 

Q.     But  you  didn't  look  for  any  loose  set  screws? 

A.     I  didn't  find  any  loose  set  screws. 

Q.     You  didn't  look  for  any,  isn't  that  correct? 

A.     Yes,  that's  right. 

Q.  After  the  accident,  Mr.  Olinger,  and  at  other 
times  than  July  5,  when  you  made  your  initial  in- 
spection, did  you  ever  try  to  stop  the  Pickering  gov- 
ernor— try  to  stop  the  engine  with  the  Pickering 
governor?  A.     After  the  accident? 

Q.     Yes. 

Mr.  Paine :  You  mean  any  other  tests  that  were 
made? 

Mr.  Kelley:     That's  right. 

Mr.  Paine :  To  stop  the  Pickering  governor, 
after  the  accident. 

A.     I  was  present  at  different  tests. 

Q.     (By  Mr.  Kelley)  :     I  beg  your  pardon? 

A.  I  say  I  was  present  at  diffeient  tests  for  that 
purpose. 

Q.     Did  the  engine  stop? 

A.  Brought  it  down  to  an  idling  speed,  as  I 
recall. 

Q.     It  didn't  stop  it?  [294)  A.     No. 

Q.  Had  you  ever  tried  the  Pickering  governor 
yourself  before  this  accident,  by  stopping  the  engine 
with  the  Pickering  governor? 

A.     Not  in  operation. 
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A.  That's  right.  That  is,  I  mean  while  the  en- 
gine was  in  operation. 

Mr.  Kelley:     That's  all. 

Redirect  Examination 
By  Mr.  Paine : 

Q.  You  say  you  were  present  at  tests  subse- 
quently made  in  August,  the  4th,  I  believe  it  was, 
when  the  Pickering  governor  stop  was  tested  out  on 
the  machine  in  action? 

A.     I  don't  remember  the  dates. 

Q.  Well,  the  forepart  of  August,  with  Mr.  Mc- 
Keon,  Mr.  Fullmer,  Mr.  Murray,  and  some  of  the 
people  frotn  the  paper  mill?  A.     Yes. 

Q.  And  at  that  time  you  stated,  I  think,  to  Mr. 
Kelley,  when  the  Pickering  governor  valve  stop  was 
tripped  it  brought  the  engine  do^ai  to  an  idling 
speed,  but  not  to  a  sudden  and  absolute  stop? 

A.     That's  right. 

Q.  Did  you  have  anything  to  do  with  figuring  the 
idling  speed,  or  just  where  were  you  in  connection 
with  that  [295]  experiment? 

A.  I  think  Mr.  Murray  and  myself  were  taking 
the  speed  of  the  line  shaft  at  that  time. 

Q.  You  were  taking  the  speed  of  the  line  shaft- 
ing? A.     I  did. 

Q.  And  what  speed  did  it  come  down  to,  do  you 
remember  ? 

A.     Well,  I'm  not  sure  of  those  numbers. 
.    Q.     Well,  relatively  speaking? 
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A.  I  would  say  that  when  they  tripped  that  It 
was  around  300,  approximately. 

Q.     Brought  it  down  to  about  what  ? 

A.  Oh,  that  would  be  around  about,  roughly 
speaking,  between  45  and  50. 

Q.  Now,  were  you  also  present  when  the  butter- 
fly valve  was  tested  by  Mr.  Fullmer  on  the  6th  ?  We 
haven't  gone  into  all  these  other  tests,  but  I  don't 
want  to  leave  any  inference  that  this  man  wasn't 
present. 

Mr.  Kelley:  By  the  way,  this  is  all  lepetition; 
I  didn't  cross-examine  him  as  to  any  butterfly  tests. 

Mr.  Paine:  Yes,  I  think  there  was  confusion  as 
to  whether  or  not  he  had  ever  tested  out  this  butter- 
fl}^  valve  before  this  accident,  or  was  present  at  any 
tests  made  after  the  accident. 

The  Court :  I  thought  he  said  he  wasn  't  present, 
but  I'll  permit  him  to  answer  again.    [296] 

Q.  (By  Mr.  Paine)  :  Were  you  present  on  the 
7th  of  July  when  Mr.  Fullmer  and  Mr.  Murray  was 
there,  and  the  engine  was  operated  with  the  butter- 
fly valve,  and  it  was  tested? 

A.  I  was  there  in  the  plant,  but  I  wasn't  at  the 
engine. 

The  Court:  The  same  applied  the  day  before,  I 
think. 

Mr.  Paine:  I  knew  he  was  there  at  the  plant, 
and  I  didn't  want  to  be  confused  on  that. 

The  Court:     Is  that  all? 

Mr.  Paine:     That's  all. 
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The  Court:     Any  further  questions? 
Mr.  Kelley:     No. 

(Whereupon,   there  being  no  further  ques- 
tions, the  witness  was  excused. 

(Short  recess.) 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

FRED  FULLMER 
called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Paine : 

Q.     State  your  name.  A.     Fred  Fullmer. 

Q.     And  where  do  you  live,  Mr.  Fullmer? 

A.     Seattle,  8360-19th,  Northwest,  Seattle. 

Q.  What  is  your  present  position  of  employ- 
ment? [297]  A.     Adjuster. 

Q.     For  who  ? 

A.  For  the  Hartford  Steam  Boiler  Inspection 
and  Insurance  Company. 

Q.  And  how  long  have  you  been  with  the  Hart- 
ford Company?  A.     Since  June,  1928. 

Q.  And  in  what  capacities  have  you  served  with 
the  Hartford? 

A.  Well,  the  first  12  years  I  was  an  inspector, 
and  about  2  years  as  a  salesman,  and  the  last  4  or  5 
years  as  adjuster. 
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Q.     Adjuster  in  charge  of  tlie  Seattle  office? 

A.     Yes. 

Q.  And  does  that  take  in  the  Spokane  territory, 
under  the  Seattle  office  ?  A.     Yes,  it  does. 

Q.  What  line  of  work  had  you  been  in  before 
you  went  with  the  Hartford  1 

A.  Well,  I  worked  for  the  Washington  Machin- 
ery; I  learned  the  machinist's  trade  there,  and  then 
I  worked  about  eight  months  for  the  Union  Iron 
Works. 

Q.  Now,  in  your  earlier  capacities  you  were  en- 
gaged in  selling  insurance  for  the  Hartford,  or 
soliciting  insurance?  A.     Yes. 

Q.  Had  you  solicited  the  paper  company  in  re- 
gard to  insurance  [298]  on  their  property  ? 

A.     Yes,  I  had. 

Q.  Did  you  solicit  them  for  insurance  in  regard 
to  the  line  shaft  and  belting  that  was  broken  in  this 
accident?  A.     Yes,  I  had. 

Q.     Had  they  taken  any  such  insurance  with  you  ? 

A.     No,  they  turned  that  down. 

Mr.  Kelley:  That's  incompetent,  irrelevant  and 
immaterial. 

The  Court:  I  think  it  is.  I'll  sustain  an  objec- 
tion to  that.  I  thinlv  it's  already  in  the  record  that 
it  wasn't  insured.  That's  the  only  point  that's 
material. 

Q.  (By  Mr.  Paine)  :  Now,  when  did  you  tirst 
get  notice  of  the  occurrence  on  July  3  ? 

A.  Oh,  I  got  a  telephone  call  from  our  special 
agent,  Mr.  LaRocque,  saying  that  he  had  been  noti- 
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iied  that  the  belt  had  broken  at  the  paper  company 
and  that  there  was  a  lot  of  damage  done  to  the  line 
shafting.  A.     And  what  did  you  do  then? 

A.  I  called  Mr.  Black;  this  was  rather  late  at 
night  when  I  got  this  call,  so  the  next  morning  I 
called  Mr.  Black,  and  Mr.  Black  told  me  that  the 
belt  had  broken  on  the  governor  and  caused  a  lot  of 
damage  to  the  line  shafting,  so  I  told  him  that  I 
didn't  think  the  line  shafting  was  [299]  insured,  but 
if  repair  had  to  be  made,  to  go  ahead  with  the  repair 
without  prejudice  to  his  company's  rights  or  to  ours. 

Q.  What  did  you  do  after  that*?  Did  you  come 
over  '^ 

A.  Yes,  I  told  him  I  'd  be  over  the  next  day,  and 
then  I  came  over,  and  got  here  in  the  evening  of  the 
5th  of  July.  I  went  out  to  the  plant,  surveyed  the 
damage,  I  believe  I  talked  a  short  time  with  Mr. 
Black,  then  I  asked  him  to  tell  me  about  what  had 
happened.  He  said  the  belt  had  broken  and  damaged 
the  line  shafting,  and  evidently  neither  one  of  the 
safety  appliances  had  worked,  so  I  asked  him  then 
if  he'd  take  the  butterfly  valve  out  of  the  line  so 
we  could  examine  it. 

Q.  Was  there  anything  particular  that  you  ob- 
served there  that  evening — what  time  of  the  5th  was 
it  you  got  in? 

A.  Oh,  it  was  rather  late;  it  must  have  been 
somewheres  around  8  or  9  o'clock. 

Q.  Then  was  there  anything  in  particular  you 
observed  at  that  time,  or  was  your  inspection  done 
mostly  after  that? 
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A.  Well,  I  just  looked  ai'ound  and  noticed  that 
there  was  some  line  shafting  on  the  floor,  and  some 
broken  pulleys,  and  didn't  do  anything  else  that 
night. 

Q.     Then  did  you  go  out  there  on  the  6th  ? 

A.     Yes,  I  did. 

Q.  The  following  day,  and  tell  us  what  you  did 
or  observed  [300]  out  there  at  that  time? 

A.  Well,  the  butterfly  valve  was  taken  out  of  the 
line  then  and  it  was  taken  over  to  the  machine  shop 
and  put  in  a  vice  so  that — secured  so  that  it  would 
work  up  and  down,  put  the  weight  on  it  to  see 
whether  it  would  drop  closed. 

Q.  You  might  just  explain — I  think  we've  had 
one  explanation,  but  it  may  be  a  little  better  if  you  '11 
just  explain  what  this  butterfly  valve  looks  like  after 
you  have  it  out  and  opened  up. 

A.  Well,  after  you  have  it  out  and  opened  up, 
it  don't  all  come  apart,  but  you  can  see  this  damper 
arrangement  in  there,  so  that  you  can  tell  whether 
that  damper  closes  clear  up  or  it  don 't  go  clear  down 
to  closed. 

Q.  It's  a  damper  arrangement  that  sits  inside 
the  steam  line,  and  when  it's  operated  it  tends  to  go 
across  the  steam  line  horizontally,  or  opposite  to 
the  direction  of  the  steam  line,  and  shut  it  off,  is 
that  right?  A.     That's  right. 

Q.  And  what  was  the  situation  in  regard  to  how 
far  that  damper  would  close  with  the  weight  on  the 
arm  bringing  it  down  ? 
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A.  When  you  put  the  weight  on  it  would  come 
down  to  within  about  a  half  or  three  quarters  of  an 
inch  of  closing,  then  you  could  push  it  on  down  by 
hand  to  within  an  [301]  eighth  of  an  inch,  but  you 
couldn't  close  it  more  than  an  eighth  of  an  inch. 

Q.  But  the  operation  of  the  weight  alone  brought 
it  down  about  how  far,  would  you  say? 

A.  Oh,  I'd  say  about  half  or  three  quarters  of 
an  inch. 

Q.     What  distance  is  that,  now! 

Mr.  Kelley:  I  suppose  a  half  or  three  quarters 
of  an  inch. 

Q.  (By  Mr.  Paine)  :  Well,  measured  between 
what  two  opposites,  the  edge  of  the  butterfly  valve 
and  the  inside  of  the  pipe? 

A.  About  a  half  or  a  third  of  the  thickness  of 
this  rail  out  here. 

The  Court :  I  think  the  question  was,  Mr.  Paine 's 
question  was  directed  to  what  you  measured  that 
distance  between,  wasn't  it? 

Q.  (By  Mr.  Paine)  :  Yes,  I  wanted  to  get  that 
into  the  record;  what  were  the  two  opposites  that 
you  measured  this  distance  between? 

A.  Oh,  between  the  opening  of  the  valve  and  the 
end  of  this  damper  arrangement. 

Q.  And  what  would  be  the  effect  of  that  situa- 
tion? Woidd  steam  be  able  to  go  through  that 
opening?  A.     Oh,  yes. 

Q.  And  in  fairly  considerable  amounts?  Could 
steam  get  [302]  through  an  opening  of  that  size 
readily  ? 
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A.  Well,  I'd  say  it  would.  A  lot  of  steam  could 
go  through  a  three-quarter  inch  opening. 

Q.  Did  you  ascertain  what  the  cause  was  that 
prevented  the  damper  of  the  butterfly  valve  from 
closing  closer  than  that  % 

A.  Well,  it  was  sticking  in  the  packing;  it  was 
more  binding,  and  the  last  eighth  of  an  inch,  the 
damper  arrangement  wasn't  central  on  the  stem,  and 
it  struck  metal,  and  you  couldn't  close  it  more  than 
that  eighth. 

Q.  And  with  even  an  eighth  of  an  inch  some 
steam  would  come  through?  A.     Yes. 

Q.  Now,  where  is  this  packing  or  stuffing?  I 
don't  know  whether  it's  quite  clear  in  the  record. 

A.  Well,  this  damper  arrangement  has  a  stem  on 
each  side  so  that  it  can  move,  and  that's  where  the 
packing,  it  goes  through  this  packing.  The  leason 
for  that  packing  being  in  there  is  so  that  no  steam 
can  go  out  there. 

Q.  That's  packed  to  keep  the  steam  from  escap- 
ing, and  if  that's  packed  too  hard  and  gets  caked  or 
hard,  it  prevents  the  butterfly  valve  from  closing 
fully,  is  that  right?  A.     Yes. 

Q.  What  did  you  do  then,  after  you  had  in- 
spected the  butterfly  [303]  valve  in  the  shop? 

A.  Well,  then  I  told  them  not  to  do  any  more 
with  the  valve,  not  repair  it  or  anything,  just  take 
it  back  and  put  it  in  the  line ;  we  wanted  to  make  a 
test  of  that.  Q.     Was  that  done? 

A.     That  was  done,  the  next  day. 
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Q.  Who  was  present  the  next  day  when  that  test 
was  done*? 

A.  Mr.  Janecek  and  Mr.  Murray  and  myself, 
and  the  engineer,  Mr.  Wheeler. 

Q.     Mr.  Wheeler  from  the  paper  company? 

A.     Yes. 

Ml'.  Kelley:     What  day  was  that? 

A.     That  was  the  7th  of  July. 

Q.  And  what  procedure  did  you  go  through 
then?    How  did  you  proceed  to  test  it? 

A.  Well,  the  belt  was  taken  off,  the  governor  belt 
was  removed,  and  the  engineer  opened  the  throttle, 
and  the  speed  came  up  to  around  250  or  260,  and 
then  the  Brownell  kicked  out  in  the  flywheel,  we 
could  hear  a  clicking  noise  in  there;  we  knew  that 
it  had  kicked  out. 

Q.  That  is  the  little  automatic  stop  referred  to 
as  the  Brownell  ?  A.     Yes. 

Q.  Had  tripped,  the  trigger  which  rides  the  arm 
of  the  butterfly  valve  come  down  ?  [304] 

A.  Yes.  Well,  it  got  to  around  250  or  260,  and 
then  it  didn't  shut  off,  even  though  you  could  hear 
this  clicking  noise  and  know  that  it  tripped,  and, 
well,  I  don't  know  how  high  it  run;  it  got  up  prob- 
ably aromid  300  or  so,  and  I  told  Mr.  Wheeler  to 
close  the  throttle. 

Q.  Was  that  done;  was  that  what  brought  the 
engine  back  down  to  a  stop  ? 

A.     When  he  closed  this  valve,  yes. 

Q.     That  shut  off  the  steam  to  the  engine? 

A.     Yes,  then  the  engine  stopped. 
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Q.  The  engine  at  the  time  had  no  load  on  it, 
did  it? 

A.  No,  it  was  ruiming  free,  because  the  damage 
hadn't  been  repaired  yet  to  the  line  shaft. 

Q.  Then  line  shaft  hadn't  been  repaired.  'Ilien 
what  did  you  do  after  the  engineer  brought  it  down 
to  a  stop"? 

A.  Then  we  went  back  and  looked  at  this  weight 
on  the  butterfly  valve,  and  it  had  dropped,  looked 
like  it  was  in  a  closed  position,  and  we  didn't  touch 
it.  Mr.  Wheeler  then  opened  the  throttle  again,  and 
the  engine  then  took  right  off,  with  this  valve  in  a 
supposedly  closed  position. 

Q.  That's  this  device  that  shows  here  on  exhibit 
8,  about  the  center,  we've  talked  about,  this  weight, 
it  was  dropped  down  in  a  closed  position  so  that  the 
butterfly  valve  inside  would  be  in  a  closed  position? 

A.     Yes. 

Q.  And  with  that,  when  you  turned  the  steam  on, 
the  engine  picked  up  speed,  as  I  understand  it? 

A.     Yes. 

Q.     What  did  you  do  then? 

A.  Well,  we  looked  at  the  Pickering  stop  to  see 
what  had  happened.  I  had  been  told  that  it  wouldn  't 
work. 

Q.  Do  you  remember  who  told  you  that ;  was  that 
Mr.  Olinger  told  you? 

A.  Well,  there's  been  so  many  told  me,  I  don't 
know  just  who  told  me  then,  but  I  went  over  to  this 
Pickering,  and  the  arm  that  trips  the  mechanism,  I 
took  hold  of  that  arm  and  I  could  move  it  back  and 
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forth.  It  wasn't  so  you  could  flop  it  around,  or  any- 
thing, but  it  was  slightly  loose,  so  then  Mr.  Beguelin 
come  along  about  then,  and  I  told  him  he  should 
take  the  set  screw  out  and  put  in  a  tai^ered  pin. 

Q.  Now,  so  the  Judge,  will  get  it  entirely  clear, 
just  where  does  this  set  screw  set  on,  that  you 
noticed  was  loose? 

A.  Well,  that's  the  set  screw  in  this  arm  that 
trips  the  mechanism  of  the  Pickering  valve. 

Q.     And  that  appeared  to  be  loose  at  that  time"? 

A.     Yes. 

The  Court :     Was  this  on  the  6th,  now,  July  6 1 

Q.     The  7th,  wasn't  it?  A.     The  7th. 

Q.  It  was  the  same  day  that  you  made  the  test 
on  the  butterfly  valve?  A.     Yes. 

Q.  And  you  recommended  that  some  permanent 
type  of  fastening,  such  as  a  pin,  be  driven  in  there 
so  that  there  couldn't  be  any  play  in  there? 

A.     Yes,  we  still  had 

Mr.  Kelley :  Well,  of  course,  this  is  inadmissible, 
what  they  did  after  the  horse  left  the  barn. 

Mr.  Paine:  Pretty  near  all  this  testimony  has 
been  after  the  horse  left  the  barn. 

Mr.  Kelley:     I'll  agree  with  counsel. 

The  Court:  I  think  I'll  sustain  the  objection.  He 
can  testify  what  he  found  there,  but  as  to  the  recom- 
mendation, it  will  be  sustained. 

Mr.  Paine:     Well,  I'll  withdraw  it. 

Q.  (By  Mr.  Paine)  :  Did  you  have  any  conver- 
sation with  Mr.  Wheeler  at  that  time? 
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A.  I  don't  just  remember  when  I  talked  to  Mr. 
Wheeler,  whether  it  was  the  evening  of  tlie  5th,  })ut 
I  talked  to  Mr.  Wheeler,  and  he  told  me  he  didn't 
know  anything  about  it;  said  he  wasn't  on  shift,  but 
he  said  that  he  did  know  that  the  engineer,  Coy,  had 
stopped  the  engine.   [307] 

Q.  That  he  didn't  know  anything  about  it  him- 
self? A.     No,  he  said  he  wasn't  on  shift. 

Q.  Did  you  take  statements,  some  statements, 
from  other  employees  in  connection  with  the  matter  ? 

Mr.  Kelley;  Pardon  me;  could  you  read  that 
question,  Mr.  Taylor? 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

Q.  (By  Mr.  Paine)  :  I  mean  by  that,  written 
statements  ? 

A.  Oh,  yes,  I  took  a  number  of  statements  from 
different  men  that  had  been — oh,  paper  makers,  and 
the  engineer,  that's  Mr.  Coy;  I  didn't  take  any  state- 
ment from  Mr.  Wheeler,  because  he  said  that  he 
wasn't  on  shift  and  didn't  know  anything  about  it. 

Q.  Now,  did  you  examine  the  broken  governor 
belt?  A.     Yes,  I  did. 

Q.  Now,  was  that  on  that  date,  or  a  little  later 
date? 

A.  Well,  I  don't  know  just  when.  Somebody 
showed  me  the  belt  and  said  that  it  had  broken,  and 
I  looked  at  the  end  of  it.  It  was  rather  deteriorated. 

Mr.  Kelley:     This  is  all  July  7,  your  Honor? 

A.     Well,  I  don't  know  just  exactly. 
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Mr.  Kelley:  Well,  then,  I'd  like  to  have  counsel 
fix  the  time. 

Q.  (By  Mr.  Paine) :  Can  you  fix  the  time, 
whether  it  was  on  the  [308]  7th?  You  were  back 
there  again  in  July,  were  you,  on  what  date? 

A.     Well,  it  was  either  the  6th  or  the  7th. 

Q.  Either  the  6th  or  the  7th,  but  you're  not  quite 
sure  in  your  mind  which  of  those  two  dates  it  was  ? 

A.     No. 

Q.  And  you  examined  this  belt  which  was  shown 
to  you  as  the  belt  that  had  broken  ?  A.     Yes. 

Q.     And  what  did  you  do  with  it,  if  anything? 

A.     Well,  I  cut  that  end  off  of  it. 

Q.  Well,  I'll  show  you,  then — you  cut  an  end 
off  of  it? 

A,  I  cut  the  opposite  end  off;  this  end  had 
broken. 

Q.  That's  the  end  that  appears  rough  in  com- 
parison with  the  end  that  has  a  smoother  cut,  is 
that  right?  A.     Yes. 

Q.     And  you  made  the  cut  in  the  belt? 

A.     Yes,  I  cut  that  off. 

Q.  Showing  you,  then,  defendant's  identification 
12,  is  that  the  end  of  the  belt  that  you  cut  off? 

A.     Well,  it  looks  like  it.    I'd  say  it  was. 

Q.  What  did  you  do  with  it  after  you  had  cut 
it  off? 

A.  Well,  I  had  it  in  my  pocket  a  day  or  two,  and 
we  looked  at  it  up  in  the  of&ce,  I  believe  Mr.  Black 
and  I  looked  at  it.   I  took  it  to  Seattle  with  me. 
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Q.     Mr.  Black  knew  you  had  it  ? 

A.     Well,  I  thought  he  did. 

Q.  Is  that  your  best  recollection,  that  you  look(^d 
at  it  in  his  presence?  A.     Yes. 

Q.  And  you  took  it  back  to  the  Seattle  office, 
and  what  did  you  do  with  it  then? 

A.  I  sent  it  to  the  engineering  department  at 
Hartford. 

Q.     And  when  did  you  see  it  next? 

A.  I  didn't  see  it  again  until  here  three  or  four 
days  ago. 

Q.     When  we  were  preparing  for  this  trial? 

A.     Yes. 

Q.  Somebody  from  the  Hartford  office  showed  it 
to  you,  or  we  had  it  out?  A.     Yes. 

Q.  Is  it,  to  the  best  of  your  recollection,  the  piece 
that  you  cut  off? 

A.     Yes,  this  is  the  piece  I  cut  off. 

Q.  What  was  its  condition  at  that  time,  com- 
pared to  now ;  was  the  coloring  the  same  throughout  ? 

A.  Oh,  no ;  the  oil  has  soaked  into  it,  because  this 
was  a  fresh  end  that  was  cut  here.  It's  turned  black, 
and  the  same  way  on  this  end. 

Q.  The  broken  and  cut  places  were  a  somewhat 
different  color  immediately  after  the  accident,  as 
compared  to  [310]  what  they  are  now;  was  that  a 
lighter  or  darker  color?  A.     They  were  light. 

Q.     Does  the  belt  show  evidence  of  wear  on  it? 

Mr.  Kelley:  Now,  just  a  moment.  If  the  Court 
please,  that's  not  the  best  evidence.  If  he  proposes 
to  offer  it  I  want  to  ask  a  few  questions  on  voir  dire, 
if  your  Honor  will  permit. 
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Mr.  Paine:     Well,  I  think  I'll  reserve  the  offer. 

The  Court:  Your  last  question  was  whether  it 
showed  evidence  of  wear'? 

Mr.  Paine:     That's  right. 

The  Court:  You  mean  the  piece,  or  the  whole 
belt? 

Mr.  Paine:     Well,  we'll  first  take  the  whole  belt? 

Mr.  Kelley:  Well,  the  same  objection.  To  begin 
witli,  the  belt  hasn't  been  offered  in  evidence. 

Mr.  Paine:     We  haven't  got  the  belt. 

The  Court :  I  think  it  appears  here  that  the  belt 
is  not  available  at  this  time.  I'll  overrule  the  ob- 
jection. 

Mr.  Kelley:  Just  a  moment;  may  I  respectfully 
inquire,  is  the  belt  available? 

Mr.  Paine :  The  belt  was  left  in  the  paper  com- 
pany, and  your  own  witnesses  testified  they  didn't 
know  where  it  was.  They  thought  it  was  thrown 
away. 

Mr.  Kelley:  They  didn't;  they  said  they  thought 
the  [311]  Hartford  had  it.  That's  what  I'd  want  to 
know  before  I'd  permit  any  inquiry  as  to  the  de- 
terioration. 

Q.  (By  Mr.  Paine)  :  Did  you  do  anything  with 
the  remainder? 

A.     I  lumg  it  back  on  the  post. 

Q.     Did  you  ever  see  it  again?  A.     No. 

Q.     Never  had  it  in  your  possession  ?  A.     No. 

Q.     Don't  know  where  it  is? 

A.     Don't  know  where  it  is. 

Q.  From  your  observation  of  the  belt  at  that 
time  did  it  show  evidence  of  wear? 
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A.  Well,  it  showed  some  evidence  of  wear,  but 
I  wouldn't  say  it  was — it  was  just  about  like  all  the 
rest  of  the  belts  that  were  in  use  there. 

Mr.  Paine:  I  think  I'll  offer  tliis  in  evidence 
now.  Mr.  Fullmer  says  it's  the  piece  he  cut  oft.  If 
Mr.  Kelley  wants  it  traced  to  Hartford  and  back 
I'll  be  glad  to  do  it. 

The  Court:  Do  you  want  to  ask  some  questions 
on  voir  dire? 

Mr.  Kelley:     Yes,  if  your  Honor  please. 

Questions  on  Voir  Dire 
By  Mr.  Kelley: 

Q.  Mr.  Fullmer,  I  believe  you  said  you  cut  off 
the  end  of  the  belt  July  7,  or  whenever  the  date  was, 
right  after  [312]  the  accident  ?  A.     Yes. 

Q.  And  you  only  retained  the  portion  of  the  belt 
that  you  did  cut  off,  measuring  two  to  three  inches 
in  width?  A.     About  that. 

Q.     And  you  took  that  belt  with  you  to  Seattle  ? 

A.     That's  right. 

Q.  And  do  you  know  the  type  of  belt,  does  it 
have  any  trade  name,  that  you  got  that  day? 

A.     No. 

Q.  But  you  do  recall  that  it  was  a  light  colored 
belt? 

A.  Well,  that  is  where  it  was  cut  off,  but  it  was 
still  dark  like  this  where  it  had  been  running. 

Q.  It  was  still  dark  like  defendant's  identitica- 
tion  12?  A.     Yes. 

Q.  And  you  had  the  whole  belt  with  you  on  that 
day,  did  you  not? 
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A.  Well,  I  was  down  at  the  engine,  and  someone 
handed  me  the  belt  and  told  me  that  was  the  belt 
that  broke,  and  I  cut  it  off  and  hung  it  back  on 
the  post. 

Q.  Your  cut  at  that  time  was  made  where  with 
respect  to  the  metal  lacing  of  the  then  belt? 

A.     Well,  this  is  both  ends  of  the  belt. 

Q.  But  it  was  a  metal  laced  belt,  was  it,  that  you 
cut?  A.     Oh,  yes.  [313] 

Q.  There  was  no  reason  why  you  couldn't  take 
the  whole  belt  with  you? 

A.  Oh,  I  just  didn't  want  to  bother  with  it; 
didn't  think  anything  about  it. 

Q.  You  didn't  think  anything  about  deteriora- 
tion until  many  months  afterward,  did  you? 

A.  No — yes,  I  know  that  that  was  the  main  rea- 
son why  I  wanted  to  take  the  piece  with  me. 

Q.  Then  you  sent  it  on  to  the  Hartford  and  you 
haven't  seen  it  until  a  few  days  ago. 

Mr.  Kelley:  Well,  we  make  the  objection  for  the 
record,  if  your  Honor  pleases,  not  properly  identi- 
tied,  and  secondly,  from  the  small  object  of  some 
two  or  three  inches  it  would  be  impossible  to  de- 
termine the  belt  in  its  entirety,  the  condition  of  the 
belt  in  its  entirety. 

The  Court:  It  will  be  admitted;  objection  over- 
ruled. 

(Whereupon,  defendant's  Exhibit  No.  12  for 
identification  was  admitted  in  evidence.) 
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Direct  Examination 
(Continued) 
By  Mr.  Paine : 

Q.  Did  you  conduct  any  other  tests  there  than 
these  two  you've  described  on  July  7  of  the  butter- 
fly valve  and  the  Pickering  governor  valve,  at  that 
time'?  A.     Not  at  that  time. 

Q.  Now,  when  did  you  come  back  to  the  plant 
again?  [314] 

A.  I  didn't  come  back  again  until  around,  some- 
w^heres  around  the  3rd  or  4th  or  early  in  August. 

Q.  Just  to  refresh  your  memory,  weren't  you 
back  there  on  the  10th  of  July  with  Mr.  Vandereb 
when  he  arrived  from  Hartford'? 

A.     Yes;  I  had  never  left. 

Q.     Oh,  you  had  never  left  ?  A.     No. 

Q.  You  were  still  in  Spokane  and  had  been  out 
to  the  plant,  had  you'? 

A.     I  had  been  going  out  there  every  day. 

Q.  Getting  statements  and  talking  to  people  and 
that  sort  of  thing'?  A.     Yes. 

Q.  Then  were  you  present  when  Mr.  Vandereb 
came  and  looked  through  the  plant  *? 

A.     Yes,  I  was. 

Q.  Did  you  make  any  tests  or  inspections  at 
that  time  that  haven't  been  covered'?  A.     No. 

Q.     Now,  were  you  back  again,  then,  in  August? 

A.  I  was  back  again  around  the  3rd  or  4th  of 
August. 

Q.     And  who  was  here  at  that  time? 

A.     Well,  Mr.  McKeon  was  here  then. 
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Q.  He's  the  gentleman  sitting  here,  from  Hart- 
ford!  [315]  A.     Yes. 

Q.  And  you  and  who  else  from  the  Hartford 
Company  were  out  there? 

A.     Mr.  Murray  and  Mr.  Olinger, 

Q.  And  what  was  done  in  the  way  of  making  any 
tests  on  any  of  this  equipment  at  that  time? 

A.  Well,  there  was  a  test  made  on  the  Pickering 
governor  stop. 

Mr.  Kelley:  Just  for  the  record,  so  that  I  won't 
be  interrupting,  if  your  Honor  will  allow  me  an  ob- 
jection to  all  the  line  of  testimony  with  respect 
to  tests  carried  on  from  the  month  of  August  on,  for 
the  reason  that  what  may  have  existed  as  to  the  con- 
dition of  the  Pickering  governor  or  the  Brownell 
overspeed  stop  after  the  initial  inspections  of 
Wheeler  the  day  of  the  accident  and  Mr.  Fullmer 
and  Mr.  Olinger  a  few  days  after  the  accident,  and 
up  to  and  including  July  10,  would  be  inadmissible, 
because  the  evidence  does  not  show  the  same  or  sim- 
liar  conditions  as  existed  at  the  date  of  the  accident. 

Q.  (By  Mr.  Paine)  :  Well,  in  regard  to  this 
Pickering  automatic  stop,  which  you  tested  as  to 
its  working  the  steam  valve,  had  it  ever  been  taken 
out  of  the  steam  valve  up  to  that  time,  or  was  it  in 
the  same  condition  that  it  was  when  you  first  ar- 
rived there?  [316] 

Mr.  Kelley:  I  thought  the  testimony  was  that 
they  took  it  out  July  7? 

The  Court:     No,  that's  the  butterfly. 
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Mr.  Paine :  There  were  no  further  tests  on  that, 
of  course;  it  had  been  sent  back  to  have;  something 
done  to  it. 

A.  (Witness)  :  There  had  never  been  any  tests 
made  on  the  Pickering. 

The  Court:     What  is  the  date,  now? 

Q.  (By  Mr.  Paine) :  What  date  was  it  in 
August?  A.     Aroimd  August  3  or  4. 

The  Court:  That's  the  test  on  the  Pickering 
stop? 

Q.  (By  Mr.  Paine)  :  Yes,  on  the  Pickering  stop 
in  operation,  is  that  right?  A.     Yes. 

The  Court:     I'll  overrule  the  objection,  then. 

Q.  (By  Mr.  Paine) :  How  was  that  test  con- 
ducted ? 

A.  Well,  the  idler  was  blocked  up  and  then  when 
the  engine  was  running,  then  the  blocks  were 
knocked  out. 

Q.  Why  did  you  have  to  put  the  blocks  there, 
rather  than  have  the  belt  on  operating  ? 

A.     Well,  we  didn't  want  to  throw  the  belt  otf 

Q.     When  the  engine  was  running? 

A.     when  the  engine  was  running. 

Q.  So  the  idler  was  blocked  up,  and  the  engine 
was  allowed  [317]  to  nm,  and  then  what  did  you  do 
with  the  blocks? 

A.     Well,  we  just  knocked  the  blocks  out. 

Q.  Did  that  have  the  same  effect  as  if  the  belt  had 
been  there? 

Mr.  Kelly :  Just  a  moment ;  he  can  ask  what  effect 
it  had. 
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Q.  (By  Mr.  Paine):  What  effect  would  that 
have  as  compared  with  the  breaking  of  the  belt  ? 

A.     Well,  it  would  be  the  same  thing. 

Q.     And  what  happened  then? 

A.  Well,  when  it  dropped,  then  the  Pickering 
stop  shut  it  down  to  about,  oh,  it  was  idling  at 
around,  oh,  45  or  50  revolutions  a  minute. 

Q.  Who  was  there  at  that  test  besides  the  Hart- 
ford people  that  you've  mentioned,  other  than  some 
of  the  workmen;  were  any  of  the 

A.  I  don't  remember.  Mr.  McKeon  was  more  or 
less  in  charge  of  that. 

Q.  You  don't  remember  for  sure  what  paper 
company  officials  were  there? 

A.     No,  I  don't. 

Q.  Now,  was  the  engine  actually  completely 
stopped  then? 

A.  Well,  we  had  to  close  the  valve  to  completely 
stop  it. 

Q.  Which  valve?  You're  not  referring  to  this 
valve  ? 

A.     Well,  no;  the  main  throttle  valve.  [318] 

Q.  The  main  throttle  valve  that  disconnects  it 
completely  from  the  steam  line?  A.     Yes. 

Q.  Did  you  ever  have  any  conversation  with  Mr. 
Wheeler  in  regard  to  whether  or  not  the  paper 
machine  had  operated  with  the  butterfly  valve  in  a 
closed  position?   If  so,  when  and  where? 

Mr.  Kelley:  I  object  to  that,  if  the  Court  please, 
as  incompetent,  irrelevant  and  immaterial,  does  not 
involve  the  specific  facts  of  this  specific  accident, 
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and  if  the  attemi)t  is  made  to  show  the  condition 
of  the  machine  on  other  occasions,  of  course  it  wouhl 
be  inadmissible. 

The  Court :  This  is  carrying  out  your  foundation 
for  impeachment? 

Mr.  Paine:  Yes,  it  goes  to  the  conversation  Mr. 
Wheeler  testified  to,  the  same  question  that  I  think 
was  asked  Mr.  Olinger. 

Mr.  Kelley:  I  respectfully  urge  that  the  admis- 
sion of  that  in  the  first  place  was  not  proper,  and 
the  attempt  to  hatch  it  up  with  this  witness  is  also. 

The  Court:     Overruled. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

A.  Well,  after  we  got  a  letter  in  Seattle  from 
Mr.  Black  [319]  saying  that  there  was  one  ques- 
tion that  was  unanswered  when  we  were  here,  and 
that  Mr.  Wheeler  had  now  made  a  statement  that  he 
found  this  Pickering  in — that  it  hadn't  tripped — 
as  soon  as  I  got  that  letter  from  Mr.  Black  I  came 
over  to  talk  to  Mr.  Wheeler,  and  I  just  asked  Mr. 
Wheeler  about  finding  this  governor  trip  not  having 
worked,  he  was  the  first  man  there,  and  during  that 
conversation  Mr.  Black  was  present,  and  I  told  Mr. 
Wheeler  that  I  had  understood  that  he  had  made 
statements  that  they  had  been  making  paper  with 
the  butterfly  valve  closed,  and  Mr.  Wheeler  said 
that  he  was  called  out  from  home  about  5  o'clock  in 
the  morning  to  come  down,  because  they  was  having 
trouble  with  the  paper,  and  he  said  they  got  him  out 
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of  bed  about  5  o'clock  in  the  morning,  and  lie  came 
down  and  found  that  the  Brownell  had  tripped  out 
in  the  flywheel,  but  was  still  making  paper,  and  he 
re-set  that  Brownell  in  the  flywheel  and  everything 
was  all  right. 

Q.  Did  Mr.  Janecek  ever  at  any  time  tell  you 
that  he  had  observed  or  knew  the  condition  of  the 
Pickering  stop  immediately  after  the  accident  *? 

A.  Well,  in  this  meeting  that  we  all  had  in  the 
office  of  Mr.  Black 

Mr.  Kelley:  I  wonder  if  you  could  fix  the  time, 
Mr.  Fullmer^?  [320] 

A.  Well,  that  was  about  August  4,  I  believe ;  Mr. 
Janecek  said  that  he  just  didn't  notice  that,  he  was 
too  busy  with  other  things,  and  he  didn't  know 
whether  it  had  tripped  or  w^hether  it  hadn't  tripped 
at  that  time. 

Q.  Were  you  discussing  who  might  have  been 
the  first  one  there,  endeavoring  to  find  the  first 
person  who  saw  it  after  the  accident*? 

A.  Well,  that's  what  we  were  trying  to  find, 
someone  that  had  been  there  right  after  the  acci- 
dent, what  condition  they  had  found  it  in  at  that 
time. 

Mr.  Paine:     That's  all. 

C  ross-Examination 
By  Mr.  Kelley: 

Q.  Mr.  Fullmer,  a  moment  ago  you  said  that 
you  came  over  to  the  paper  mill  again  after  you 
had  a  letter  from  Mr.  Black?  A.     Yes. 
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Q.  Directing  your  attention  to  plaintiff's  ex- 
hibit 13,  is  that  the  letter  your  referred  to? 

A.     That's  the  letter. 

Q.  That's  the  letter;  and  the  statement  therein 
is  correct,  isn't  it,  Mr.  Fullmer,  that  ''When  Mr. 
McKeon  was  here  (at  the  Inland  Empire  Paper 
Company)  there  was  one  question  left  to  be  an- 
swered, that  is,  what  was  the  condition  of  the  gov- 
ernor after  the  wreck";  you  mean  the  Pickering 
governor'?  [321]  A.     Yes;  yes,  the  Pickering. 

Q.  Now,  you  are  an  adjuster  for  the  Hartford, 
I  believe  you  said?  A.     Yes. 

Q.  And  you  have  been  their  head  adjuster  for 
how  long?  A.     Oh,  about  four  or  five  years. 

Q.     And  I  presume — 

A.  Not  head  adjuster;  that  is  in  the  Seattle 
department. 

Q.  You  also  have  other  adjusters  under  you,  do 
you  ?  A.     No. 

Q.  Well,  in  any  event,  it's  part  of  your  duties  to 
go  out  and  take  statements  from  witnesses  who 
might  know  something  about  an  accident? 

A.  Well,  where  there's  any  question,  that  is  to 
obtain  the  facts. 

Q.  And  pursuant  to  your  duties  as  adjuster  you 
came  over  to  the  Inland  Empire  Paper  Company 
and  you  obtained  statements  from  Ralph  Janosky? 

A.     I  don't  remember  just  who  it  was. 

Q.  We  can  take  time,  if  you  want  to  look  at 
your  files. 
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Mr.  Paine:  If  your  Honor  please,  what  is  ma- 
teriall  There's  none  been  introduced  in  evidence. 
Mr.  Kelley  has  copies  of  it. 

Mr.  Kelley :     Well,  it  was  brought  out  in  direct,    | 
and  I'm  certainly  entitled  to  cross-examine.  [322] 

A.     Well,  I  remember  that  name,  Janosky. 

Q.  And  you  remember  the  name  George  Leitner, 
you  took  a  statement  from  him?  A.     Yes. 

Q.  And  you  took  a  statement  from  D.  W. 
Gibson  ? 

Mr.  Paine:     Now 

Mr.  Kelley:  If  your  Honor  pleases,  I  may  go 
slowly,  but  it's  a  constitutional  handicap,  and  it 
isn't  helped  by  Mr.  Paine 's  interruptions. 

The  Court:     Well,  we'll  see  where  it  leads. 

Q.     (By  Mr.   Kelley):     D.   W.   Gibson? 

A.     Yes. 

Q.     You  took  a  statement  from  Mr.  Coy? 

A.     Yes. 

Q.  And  you  took  a  statement  of  Mr.  R.  C.  Davis, 
the  machine  tender  on  the  number  4  machine? 

A.    Yes. 

Q.  And  you  took  a  statement  of  Mr.  Janecek, 
the  superintendent  of  the  plant,  did  you  not? 

A.     Yes. 

Q.  And  you  came  over  here  especially  to  talk 
with  Mr.  Wheeler  after  you  had  received  the  letter 
of  August  20,  did  you  not  ?  A.     Uh  huh. 

Q.  But  you  didn't  take  a  statement  from  Mr. 
Wheeler,  did  [323]  you?  A.     No,  I  didn't. 

Q.     No;  at  that  time 

A.     But  Mr.  Black  was  present. 
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Q.     Just  answer  the  questions. 

Mr.  Paine:     Let  him  answer;  he's  trying  to. 

Q.     (By  Mr.  Kelley)  :     Did  you  or  didn't  you? 

A.     No,  I  did  not. 

Q.  And  that  Mr.  Wheeler  was  the  same  individ- 
ual who  tested  the  Pickering  stop,  or  at  least  ex- 
amined it,  in  company  with  Mr.  Olinger,  isn't  that 
correct*?  A.     That's  right. 

Q.  And  you  knew  the  results  of  Mr.  Olinger 's 
investigation,  isn't  that  correct *?  If  you'll  answer 
so  the  reporter  gets  it.  A.     Yes. 

Q.  And  you  knew  that  he  had  conferred  with 
Mr.  Wheeler  on  the  occasion  that  he  was  over  here 
immediately  after  the  accident,  didn't  you? 

A.     Well,  I  don't  know  whether  I  did  or  not. 

Q.     Well,  what  is  your  best  recollection? 

A.     I  believe  I  did. 

Q.  Yes.  I  believe  you  stated  yourself  you  were 
a  machinist  originally,  by  trade,  and  that  you  had 
worked  with  the  Washington  Machinery  Company  ? 

A.     Yes. 

Q.  And  you  had  worked  some  time  with  the 
Union  Iron  Works?  A.     Yes. 

Q.  And  in  past  years  you've  tried  the  Picker- 
ing governor  in  the  plant  of  the  Inland  Empire 
Paper  Company  yourself,  hadn't  you? 

A.     I  don't  know  when  you  mean. 

Q.     Well,  before  the  accident?  A.     Oh,  no. 

Q.     Never  had? 

A.     I  don't  have  anything  to  do  with  that. 
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Q.  Well,  I  said  before  you  were  on  this  investi- 
gation? A.     No,  I  haven't. 

Q.  Had  you  tested  Pickering  governors  in  gen- 
eral, yourself?  A.     No. 

Q.  Now,  if  the  Pickering  governor  had  been 
tripped,  would  the  engine  have  been  idling  after  the 
accident?  A.     I'd  say  it  would. 

Q.  It  would;  now,  reference  was  made  to  a  con- 
versation that  you  had  July  3,  the  night  of  the 
accident,  with  Mr.  Black.  Did  you  talk  with  Mr. 
Black  July  3?  A.     I  believe  I  did. 

Q.  And  I  believe  you  stated  in  response  to  your 
counsel's  question  that  he  told  you  that  the  belt 
was  broken  on  the  governor?  [325] 

A.     That's  right. 

Q.  Yes ;  and  you  stated  at  that  time  to  go  ahead 
and  repair  it? 

A.  Well,  that's  when  I  talked  to  him  on  the 
telephone. 

Q.     When  you  talked  to  him  on  the  telephone,  yes. 

Mr,  Paine :  Repair  "  it " ;  what  do  you  mean,  the 
broken  belt? 

Q.  (By  Mr.  Kelley)  :  To  repair  the  damage  at 
the  mill? 

A.  Well,  I  said  that  it  had  to  be  repaired 
anyway. 

Q.     Yes. 

A.  So  to  go  ahead  and  proceed,  without  any 
prejudice  to  the  rights  of  the  paper  company. 
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Q.  I  understand  you  to  testify  that  you  properly 
qualified  the  rights  of  your  employer  by  stating  that 
it  was  without  prejudice,  is  that  your  testimony? 

A.     Yes. 

Q.  In  any  event,  you  understand  they  had  to  go 
ahead  and  repair  to  get  the  mill  running? 

A.     Yes. 

Q.  In  fact,  you  came  over  here  a  number  of 
times  and  conferred  with  both  the  Union  Iron 
Works  and  the  Washington  Machinery,  yourself,  to 
get  the  work  out  as  fast  as  possible?  A.     No. 

Q.     You  conferred  with  Clare  Ohiey,  I  believe? 

A.  I  don't  ever  remember  that;  that  is,  did  I 
go  over  to  the  Union  Iron  Works? 

Q.     You  talked  with  Olney? 

A.  Well,  I  don't  know;  I  may  have,  and  I  may 
not.  He  probably  did  come  in  the  office,  if  it  was, 
it  was  out  at  the  paper  company. 

Q.  You  knew,  of  course,  that  Mr.  Fred  Beguelin 
was  the  master  mechanic  at  the  Inland  Empire 
Paper   Company?  A.     Yes. 

Q.  You  didn't  obtain  any  written  statements 
from  Mr.  Beguelin,  did  you? 

A.  No.  At  that  time  he  hadn't  said  anything 
about  it. 

Q.  And  you  and  Mr.  Olinger  were  the  repre- 
sentatives upon  whom  the  duty  of  investigation 
devolved  at  that  time,  isn't  that  correct? 

A.     That's  right. 

Mr.  Kelley:  Now,  I  may  be  some  time,  your 
Honor. 
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The  Court:     Well,  we'll  recess  until  1:30,  then. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  1:30  o'clock  p.m.) 

Spokane,  Washington 
Thursday,  October  9,  1947,  1:30  o 'Clock,  P.M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

Cross-Examination  of  Mr.  Fullmer 
(Continued) 
By  Mr.  Kelley: 

Q.  Mr.  Fullmer,  did  you  ever  make  an  earlier 
report,  a  report  earlier  than  October  18,  1946,  to  the 
defendant,  that  the  breaking  of  the  governor  belt 
was  the  proximate  cause  of  the  loss  and  damage  at 
the  Inland  Empire  Paper  Company? 

A.  That's  what  it  looked  like  when  I  first  went 
out  there,  because  I  understood  that  Coy  had  closed 
off  the  valve  that  closes  the  steam  off. 

Q.     That's  what  it  looked  like  at  first,  to  you? 

A.     Yes. 

Mr.  Kelley:     That's  all. 

(Whereupon,   there   being  no   further   ques- 
tions, the  witness  was  excused.) 


Hartford  Steam  Boiler  Etc.  Co.  325 

JOSEPH  a.  MURRAY 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Paine: 

Q.     State  your  name. 

A.     Joseph  G.  Murray. 

Q.     Where  do  you  reside,  Mr.  Murray? 

A.     6833  47th  Avenue,  Northeast,  Seattle. 

Q.     And  what  is  your  occupation? 

A.  Chief  inspector  of  the  Hartford  Steam 
Boiler  Inspection  and  Insurance  Company,  Seattle 
Department. 

Q.  How  long  have  you  been  with  the  Hartford 
Insurance  Company?  [328]  A.     Since  1930. 

Q.     And  in  what  capacities? 

A.  I  was  inspector  in  the  field  until  about  1936, 
and  then  was  in  the  Chicago  office  as  a  supervising 
inspector  until  I  came  to  the  Seattle  Department 
in  1944  as  chief  inspector. 

Q.  What  had  your  occupation  been  prior  to 
going  with  the  Hartford?  A.     Engineer. 

Q.     In  what  organization? 

A.  I  was  trained  in  Scotland  as  a  marine  engi- 
neer, and  later  came  to  this  country  and  was  in  the 
power  light  machinery  department  of  the  Pullman 
Car  Company,  and  in  the  Pullman  Free  School  of 
Manual  Training  as  assistant  chief  engineer. 

Q.  Now,  I  ask  you  in  regard  to  these  inspection 
reports  that  are  made  by  the  inspectors  of  the  com- 
pany, are  they  made  under  your  set-up? 

A.    Yes,  sir. 
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Q.  And  what  is  the  purpose  and  nature  of  those 
reports  1 

A.  Well,  the  nature  of  the  reports  are  in  order 
to  advise  any  assured  of  any  conditions  which  may 
be — even  thought  they  may  be  a  particular  object, 
may  be  satisfactory  for  insurance  or  whether  it 
is  unsatisfactory  for  insurance;  whether  or  not 
there  are  conditions  which  require  [329]  attention 
or  not. 

Q.  And  on  the  basis  that  the  company  has  an 
option,  if  they're  not  satisfied,  to  cancel  the  insur- 
ance ? 

A.     Yes,  sir,  either  to  cancel  or  suspend. 

Q.  There's  nothing  in  your  inspections  that's  a 
guaranty  to  the  insured,  or  releases  him  of  his 
duties  of  inspecting  his  own  machinery,  is  there? 

A.     No,  sir. 

Mr.  Kelley:  This  is  leading  and  suggestive,  and 
gets  into  a  field  in  which  Mr.  Muiray  wouldn't  hold 
himself  out  as  an  expert,  namely  interpretation  of 
the  policy. 

The  Court:  Sustained,  on  the  ground  it  is 
leading. 

Q.  (By  Mr.  Paine)  :  What  is  the  purpose  as 
far  as  the  insured  is  concerned? 

A.  Merely  to  acquaint  him  of  any  conditions 
relative  to  the  operation  of  the  equipment. 

Q.     That  your  people  have  seen? 

A.     Yes,  sir. 

Q.  Is  it  any  service  that  is  guaranteed  to  the 
insured?  A.     No,  sir. 
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Q.  When  did  you  first  come  to  the  Inland  Em- 
pire Paper  Company  jdant  in  connection  with  this 
loss? 

A.     The  morning  of  July  6,  I  believe  it  was. 

Q.  Who  informed  you  of  the  conditions  out 
here  ? 

A.  I  had  l)een  informed  by  adjuster  Fullmer  in 
Seattle. 

Q.  And  what  did  you  do  when  you  got  to  the 
plant  ? 

A.  Well,  I  surveyed  the  damage,  which  was 
quite  a  bit.  It  was  merely  a  cursory  examination; 
there  w^asn't  anything  very  thorough  in  it,  insofar 
as  I  w^as  concerned,  but  I  don't  know  exactly  how 
far  you  desire  me  to  go  in  that. 

Q.  Well,  of  course,  what  you  did  on  the  6th, 
that  was,  I  think  you  said,  a  cursory  examination 
of  the  general  set-up'? 

A.     Yes,  of  the  general  conditions. 

Q.  Then  on  the  7th  were  you  present  when 
some  tests  were  made  in  regard  to  the  buttei'fly 
valve?  A.     Yes,  sir. 

Q.  Will  you  tell  tlie  Court  what  you  saw  and 
what  was  done  at  that  time? 

A.  Well,  I  first  saw  the  valve  when  it  was  dis- 
connected from  the  steam  line,  and  at  that  time  the 
valve,  when  we  had  it  in  the  vise  and  tried  to  oper- 
ate it  with  a  weight  on  the  end,  it  closed  to  within 
half  to  three-quarters  of  an  inch  of  closing. 
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Q.  What  would  be  the  effect  of  its  closing  only 
to  within  a  half  or  three-quarters  of  an  inch  when 
in  operation? 

A.  It  would  allow  considerable  volume  of  steam 
to  get  to  the  engine.  [331] 

Q.  Who  was  present  at  that  test,  beside  your- 
self? 

A.  There  was  Mr.  Fullmer  and  the  master  me- 
chanic, I  forget  his  name,  of  the  paper  company. 

Q.     Beguelin?  A.     Beguelin,  yes. 

Q.     From  the  paper  company? 

A.     From  the  paper  company,  yes. 

Q.  Did  you  observe  anything  in  regard  to  the 
cause  of  the  failure  of  the  butterfly  valve  to  close 
any  closer  than  it  did? 

A.     Yes,  the  packing  was  tight  in  the  stem. 

Q.     The  packing 

A,  The  packing  would  prevent  the  free  move- 
ment of  the  stem  to  permit  proper  closing  of  the 
valve. 

Q.     Could  it  be  forced  down  further? 

A.  It  could  be  forced  down.  It  was  forced  down 
further  by  adjuster  Fullmer. 

Q.  Then  what  was  done?  Were  you  present 
when  it  was  replaced  in  the  line? 

A.  Not  when  it  was  replaced.  I  was  there  after 
it  had  been  replaced. 

Q.  Then  were  you  there  when  the  engine  was 
started  up  with  the  butterfly  valve  in  it? 

A.     Yes,  sir. 
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Q.     What  happened  in  that  test  ?  [332] 
Mr.  Kelley:     »Just  for  the  record,  we  make  the 
same    objection,    incompetent,    irrelevant,    immate- 
rial, what  happened  in  the  tests  after  the  accident 
and  after  tlie  Initterfly  valve  had  been  taken  out 
and  had  been  once  more  replaced  in  the  line,  for 
the   reason   that   the   same  similar   conditions   did 
not  prevail  as  at  the  time  of  the  accident. 
The  Court:     Overruled. 

A.     (By  the  Witness)  :     What  was  the  question? 
The  Court:     Read  it. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

A.  Well,  the  butterfly  valve  was  set,  and  the 
trip  was  set,  to,  of  course,  permit  steam  to  go  to 
the  engine,  and  the  throttle  valve  was  opened  by 
the  engineer,  and  when  the  valve  was  opened  by 
the  engineer  it  wasn't  exactly  fully  opened,  so  far  as 
I  could  see,  that  is,  the  throttle  valve;  the  butter- 
fly valve  tripped,  operated,  and  the  engine  continued 
to  gain  speed,  with  the  result  that  the  engineer  was 
requested  to  shut  the  engine  down. 

Q.  That  is  the  so-called  Brownell  stop  that's 
shown  on  the  exhibit  11,  being  this  little  device 

A.     Yes,  sir. 

Q.     that  operates  on  the  wheel;  that  came 

out  and  hit  this  trip  finger?  [333] 

A.     Yes,  sir. 

Q.     But  the  engine  continued  to  gain  speed? 

A.     Gain  speed. 


330  Inland  Empire  Paper  Co.,  vs. 

(Testimony  of  Joseph  G.  Murray.) 

Q.  I  think  it's  been  covered  any  number  of 
times,  but  just  to  make  clear  this  automatic  Brown- 
ell  stop,  how  does  it  operate;  on  what  principle; 
what  causes  this  little  pin  to  come  out? 

A.  Centrifugal  force  on  the  rim  of  the  flywheel 
overcomes  the  tension  of  a  spring,  allowing  a  plun- 
ger to  come  out  and  trip  the  tripping  gear,  which 
is  then — the  movement  is  then  delivered  through 
the  chains  to  the  weighted  lever  on  the  butterfly 
valve. 

Q.     But  when  the  centrifugal  force  operates  on 
the  wheel  this  little  trigger  just  had  to  come  out? 
A.     It  has  to  come  out. 

Q.     And  if  the  trip  finger  is  there  it's  almost  a 
certainty  that  it's  bound  to  hit  it,  isn't  it? 
A.     Yes,  sir. 

Q.  Was  anything  done  after  you  had  shut  the 
engine  down  at  that  time,  with  the  butterfly  valve 
in  the  closed  position?  A.     Yes,  sir. 

Q.     What  was  done? 

A.  The  engineer  opened  the  throttle  valve,  after 
the  engine  was  shut  down,  and  the  engine  started 
up,  and  he  then  [334]  shut  it  down ;  indicating  to 
us  that  the  butterfly  had  not  properly  closed. 

Q.  The  allowance  of  half  to  three-quarters  of 
an  inch  you  had  seen  when  it  was  in  the  machine 
shop  was  permitting  sufficient  steam  to  go  through 
to  operate  the  engine?  A.     Yes,  sir. 

Q.  Were  you  present  again  on  August  4,  I 
think  it  was,  when  Mr.  Fullmer,  Mr.  Olinger,  Mr. 
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McKeon,  and  some  of   the   representatives   of  the 
plant  were   there,  and   the  test  was  made  on  the 
Pickering  governor  stop  when  the  machine  was  in 
motion?  A.     Yes,  sir. 

Q.     Who  was  there  at  that  time? 

Mr.  Kelley:  Pardon  me;  when  did  you  say  that 
was? 

Q.     When  was  it? 

A.  That  was  around — it  was  after  August  4;  it 
w^as  around  August  4  or  August  5;  there  were  our 
own  representatives,  there  was  Mr.  McKeon,  Mr. 
Fullmer,  Mr.  Olinger,  and  of  course  myself,  and 
Mr.  Black  and  Mr.  Janecek  and  the  engineer. 

Q.     Mr.  Beguelm?  A.     Yes,  sir. 

Q.     And  what  was  done  at  that  time  ? 

A.  Well,  there  v/ere  preparations  made  to  trip 
the  Pickering  [335]  governor  stop  by  blocking 
up,  by  removing  the  belt  and  blocking  up  the  pul- 
ley.   I  saw  the 

Mr.  Kelley:  Pardon  me  just  a  moment.  Again 
for  the  record,  your  Honor  understands  we  object 
on  the  ground  it  is  incompetent,  irrelevant  and 
immaterial.  What  was  done  a  month  after  the 
accident  of  July  3,  1946,  by  the  representatives  of 
the  Hartford  or  anyone  else  is  not  binding  on  the 
plaintiff. 

The  Court:     Overruled. 

A.  (Witness,  Continuing)  :  Well,  I  saw  the  pul- 
ley blocked  up,  that  is,  the  pulley  arm  blocked  up 
and  the  belt  removed.  Myself  and  Mr.  Olinger  then 
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went  to  the  end  of  the  line  shafting  with  a  tachom- 
eter and  checked  the  speed,  the  highest  speed  at- 
tained   when,    I    presume,    when    the    pulley    was 
dropped. 

Mr.  Kelley:  I  didn't  get  you;  could  you  read 
the  answer? 

A.     When  the  pulley  was  dropped. 

Q.  (By  Mr.  Paine) :  The  line  shafting  was 
connected  to  the  engine,  so  that  it  had  the  amount 
of  load  on  the  line  shafting?  A.     Yes,  sir. 

Q.  And  to  what  speed  did  it  bring  it  down?  Was 
it  a  sudden,  complete  stop  ?  A.     No.  [336] 

Q.     Did  it  have  that  effect? 

A.  The  speed  dropped;  I  don't  recall  the  ratio 
between  the  line  shaft  and  the  engine  speeds,  but 
the  line  shaft  I  believe  was  reduced  to  somewhere 
around  70  E.P.M.,  on  the  line  shaft. 

Q.  And  some  formula  reduces  that  to  the  speed 
of  the  ens^ine?  A.     Yes. 

Q.     You  didn't  make  those  calculations? 

A.     No,  sir. 

Q.      Then  how  was  the  engine  completely  stopped  ? 

A.  The  engine  was  completely  stopped  by  shut- 
ting the  throttle  valve. 

Q.  Now,  it  isn't  a  dangerous  or  an  improper 
thing  to  have  these  valves  set  it  down  to  idling, 
without  having  it  shut  off? 

Mr.  Kelley:  It  is  leading  and  suggestive,  of 
course.  It  is  incompetent,  irrelevant  and  immate- 
rial.  We're  concerned  with  what  the  facts  were. 
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The  Court:  I'll  sustain  the  objection.  The  ques- 
tion is  how  was  this  one  set. 

Mr.  Paine:  Well,  I  think  the  tests  demonstrated 
tliat;  I  think  the  only  question  was,  I  didn't  want 
an  inference  that  was  necessarily  improper  meth- 
ods, or  anything  else,  but  it  was  a  customary  thing 
to  shut  them  down  so  they  idle,  rather  than  jerk 
them ;  you  can  bring  [337]  them  to  a  complete  stop 
gradually,  without  slamming  them  shut. 

The  Court:  I  think  that's  in  the  record  by 
another  witness  already,  as  I  recall.  I  think  that 
came  in  without  objection,  but  I'll  sustain  the 
objection. 

Mr.  Paine:     That's  all. 

Cross-Examination 
By  Mr.  Kelley: 

Q.  Mr.  Murra3^,  this  so-called  test  of  the  Pick- 
ering governor  on  August  4  or  5,  a  month  after  the 
accident,  was  that  the  same — was  that  the  first 
test  made  by  your  company? 

A.     To  my  knowledge. 

Q.     After  the  accident? 

A.     That  is,  in  operation. 

Q.  In  operation.  Well,  that  was  the  first — in 
operation,  you  mean  with  a  load  on? 

A.  No,  with  the  engine  in  operation,  irrespec- 
tive of  whether  or  not  there  was  a  load. 

Q.  I  see.  Now,  during  that  month  subsequent 
to  the  accident  the  Inland  Empire  Paper  Company 
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had  gone  ahead  and  made  the  necessary  repairs  and 

got  this  machinery  running  again  *? 

A.     Yes,  that's  my  belief. 

The  Court:  Does  the  record  show  any  place 
when  [338]  operation  started  again  on  this  ma- 
chinery ? 

Mr.  Kelley:  I  don't  think  it  does.  Something 
I  should  have  brought  out.  On  or  about  July  20, 
1946,  this  machinery  was  operating  again. 

A.  (By  the  Witness) :  I  would  say  it  was 
around  three  weeks  to  a  month ;  I  wouldn  't  be  sure 
of  the  date. 

Mr.  Paine:  I  think,  your  Honor,  the  complaint 
shows  the  premises  were  back  in  operation  on  the 
29th,  the  use  and  occupancy  is  figured  up  to  the 
29th  of  July. 

Mr.  Kelley:  And  that  is  admitted  by  the  plead- 
ings. 

Mr.  Paine:  Yes,  we've  admitted  the  amount  of 
use  and  occupancy  damage. 

Q.  (By  Mr.  Kelley)  :  So  the  main  line  shaft 
and  the  number  4  paper  machine  and  the  Sumner 
steam  engine  were  back  in  operation  after  the — 
about  July  29? 

A.     To  the  best  of  my  belief,  yes,  sir. 

Q.  By  the  w^ay,  that  number  4  paper  machine 
and  the  main  line  shafting  and  the  Sumner  steam 
engine  are  all  one  unit  in  the  sense  that  they  are 
driven  by  the  same  motive  power,  isn't  that  cor- 
rect? 
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A.  They  are  all  driven  by  the  same  motive 
power. 

Q.  And  that  motive  power  is  the  Sumner  steam 
eui^ine  itself?  A.     Yes,  sir. 

Q.  Now,  directing-  your  attention  to  the  test  of 
August  4  or  [339]  5,  did  you  throw  off  the  Picker- 
ing governor  and  open  the  hand  throttle  to  trip 
the  Brownell  overspeed  stop*? 

A.     What  was  that? 

Mr.  Kelley:  I  wonder  if  you  could  read  the 
question,  Mr.  Taylor? 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question. ) 

A.     On  August  4? 

Q.     Or  5th,  whatever  it  was. 

A.  Or  5th,  did  we  open  the  throttle  to  trip  the — 
no,  sir,  not  to  the  best  of  my — that  was  the  day  we 
made  the  test  on  the  line  shaft;  I  was  on  tlie  line 
shaft  all  of  the  time. 

Q.  Well,  to  your  knowledge  did  they  do  that? 
Did  they  throw  off  the  Pickering  governor  and 
open  up  the  hand  throttle  to  trip  the  Brownell  over- 
speed  ? 

A.  I  don't  know  that  they  threw  out  the  Pick- 
ering governor  and  opened  up  the  throttle. 

Q.  You  say  you  don't  know  whether  they  did 
that?  A.     Yes. 

Q.     You  don't  know? 

A.     I  do  not  know. 
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Mr.  Paine:  Are  you  sure  you  haven't  in  mind 
the  earlier  test,  where  they  said  they  took  off 

Mr.  Kelley:  No,  I'm  directing  his  attention  to 
what  I  thought  he  testified  to  August  4  or  5. 

A.  It  was  August  4  or  5  I  said  I  was  at  the 
line  shaft  when  they  threw  the  pulley  off  the  Pick- 
ering governor. 

Q.  (By  Mr,  Kelley)  :  And  I  understood  you  to 
say  you  did  not  know  whether  they  threw  the  Pick- 
ering governor  and  opened  the  hand  throttle? 

A.     My  mistake,  then. 

Q.     Then  what  is  the  situation? 

A.  The  Pickering  governor  arm  was  dropped, 
to  the  best  of  my  knowledge. 

Q.  And  they  opened  the  hand  throttle  to  trip  the 
Brownell   overspeed   stop? 

A.  I  don't  know^  about  that,  because,  as  I  say, 
I  was  not  there.    The  throttle  was  opened. 

Q.  By  the  way,  weren't  you  the  individual  who 
had  charge  of  that  test? 

A.  No,  not  necessarily;  when  we're  working  to- 
gether like  that  it's  everybody's  idea;  whoever  fig- 
ures that  the  idea's  the  best  one,  we  just  go  ahead 
with  it. 

Q.  I  see.  Well,  in  any  event,  at  the  time  of  these 
tests  was  the  line  shaft  connected  to  the  engine  by 
the  means  of  the  22-inch  belt?  A.    Yes,  sir. 

Q.  Now,  there  wasn't  any  damage  caused  by  rea- 
son of  this  overspeed  test,  to  the  machinery,  was 
there?  [341] 

A.     Not  to  the  best  of  my  knowledge. 
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Q.  No.  How  high  a  speed  did  the  Sumner  steam 
engine  attain  on  this  overspeed  test  of  the  Brown- 
ell  overspeed  stop? 

A.     I  never  tested  the  Brownell  stop. 

Q.  Well,  how  high  a  speed  did  the  Sumner 
steam  engine  get  to  when  you  were  present  there, 
August  4  or  5,  making  the  overspeed  test  of  the 
Brownell  stop'? 

Mr.  Paine:  I  just  don't  want  to  interrupt  Mr. 
Kelley's  constitutional  rights,  hut  I  think  it  might 
clear  uj)  the  record,  the  Brownell  stop  and  butter- 
fly valve  were  tested  at  the  earlier  test. 

Mr.  Kelley:  I'm  going  to  state  right  now  I 
don't  have  to  submit  to  this  coaching  of  the  witness, 
and  I  ask  that  the  Court  permit  me  to  examine  as 
much  as  I  can. 

The  Court :     Well,  proceed  with  the  examination. 

Q.  (By  Mr.  Kelley)  :  Mr.  Murray,  do  you  know 
how  high  a  speed  the  Sumner  steam  engine  at- 
tained at  the  time  of  the  overspeed  test  of  the 
Brownell  overspeed  stop  on  August  4  or  5? 

Mr.  Paine:  I  object  to  that,  as  there's  no  testi- 
mony of  any  such  test  on  the  4th  or  5th. 

The  Court:  I  think  the  form  of  the  question 
is  objectionable.  I  don't  recall  that  there  was  any 
evidence  [342]  of  such  a  test  on  the  4th  or  5th. 
I'll  sustain  the  objection. 

Q.  (By  Mr.  Kelley) :  When  did  the  Hartford 
Insurance  Company  make  this  test  ? 

A.     On  the  Brownell,  or  the  Pickering? 

Q.     On  the  Brownell. 
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A.  On  the  Brownell,  that  was  in  July,  about  the 
5th;  I  got  over  there  the  6th. 

Q.  Do  you  know  how  high  a  speed  the  Sumner 
steam  engine  attained  at  that  time? 

A.     No,  sir;  there  was  no  way  for  me  to  check  it. 

Q.  By  the  way,  Mr.  Murray,  directing  your  at- 
tention to  plaintiff's  exhibits  15,  16  and  17,  are  you 
the  same  Joseph  G.  Murray  as  signed  the  letters 
as  J.  G.  Murray*? 

A.     I  did  not  sign  the  letters. 

Q.     That  isn't  your  signature? 

A.     No,  sir. 

Q.     Whose  is  it? 

A.  Mr.  Fullmer 's,  I  believe;  yes,  sir,  Mr.  Full- 
mer's. 

Q.  That  came  out  from  the  Hartford  Seattle 
office? 

A.  Ovei*  my  name.  All  inspection  reports  go  out 
over  my  name,  in  the  Seattle  Department. 

Q.  Oh,  you  supervised  and  looked  over  these 
letters  before  they  went  out? 

A.  Not  necessarily;  I  do  not  supervise  or  look 
over  each  [343]  letter  that  goes  out. 

Q.  Well,  for  example,  do  you  recall  the  letter 
of  April  25,  1945,  being  plaintiff's  exhibit  number 
16,  that  recites:  ''With  respect  to  the  Sumner 
steam  engine,  no  conditions  were  observed  that  re- 
quire attention  at  this  time."   Do  you  recall  that? 

A.     I  did  not  see  the  letter. 

Q.  And  do  you  recall  the  letter  of  December  18, 
1945,  being  plaintiff's  exhibit  17,  which  recites  in 
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part:    ''No  conditions  were  observed  that  require 
attention  at  this  time  witli  respect  to  the  Sumner 
steam  engine"?" 

A.     I  did  not  see  the  letter  before  it  went  out. 

Q.  In  any  event,  Mr.  Murray,  on  those  dates, 
from  April  25,  1945,  to  December  18,  1945,  you 
didn't  have  knowledioe  of  any  conditions  of  the 
Sumner  steam  engine  number  4  that  required  atten- 
tion, did  you  ?  A.     No,  sir. 

Q.  Just  to  make  sure  I  understand  you,  I  want 
to  ask  you  when  you  tested  the  Brownell  overspeed 
stop,  shortly  after  the  accident? 

A.     That  would  have  been  around  July  6. 

Q.  There  was  no  damage  caused  by  reason  of 
this  overspeed  test? 

A.     To  the  best  of  my  knowledge,  no. 

Q.  And  then  going  over  to  August  4  or  5,  w^hen 
you  tested  the  [344]  Pickering  governor,  I  under- 
stood you  to  say  to  the  best  of  your  knowledge  there 
was  no  damage  caused  by  that  overspeed  ? 

A.     That's  right. 

Mr.  Kelley:     That's  all. 

Redirect  Examination 
By  Mr.  Paine: 

Q.  This  test  in  July,  was  there  anything  con- 
nected to  the  engine  in  the  way  of  a  load  at  that 
time?  A.     No,  sir. 

Q.     And  the  purpose  of  the  test  was  to 

Mr.  Kelley:     Ask  him  what  the  purpose  was. 
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Q.     You  use  this  phrase  "overspeed"- 


Mr.  Kelley:     I  wonder  if  counsel  could 

The  Court:     Well,  go  ahead. 

Q.  (By  Mr.  Paine) :  Mr.  Kelley  used  the 
phrase  in  questioning  you  of  the  "overspeed  test"; 
what  was  the  purpose  of  the  test,  to  get  the  engine 
up  to  what  speed? 

A.     To  the  tripping  speed  of  the  Brownell  stop. 

Q.  I  see;  it  wasn't  to  see  how  fast  it  would  go; 
just  to  get  it  to  the  tripping  speed,  to  see  if  it  would 
operate  ? 

A.  See  if  it  would  operate.  On  that  first  inspec- 
tion there  was  no  way  for  us  to  get  a  tachometer 
on  the  engine  in  order  to  test  the  speed. 

Q.  At  the  test  of  the  governor  stop  in  August 
the  speed  of  the  engine  was  gotten  up  to  what  1  [345] 

A.  I  don't  know  the  speed  of  the  engine,  but  I 
know  the  speed  of  the  line  shaft,  because  that  was 
where  I  held  the  tachometer,  and  that  was  within 
310,  320  revolutions  per  minute,  I  recall. 

Q.     Was  that  within  normal  operating  speed? 

A.     I'd  say  it  was. 

Q.     The  purpose  of  the  test  was  to 

Mr.    Kelley:     Certainly   leading   and   suggestive. 

Q.  Some  question  has  been  asked  you  whether 
the  engine  and  the  line  shafting  were  one  unit? 

A.     Yes. 

Q.     And  you  have  ex])lained  that? 

The  Court:  I  think  we  can  get  along  better  if 
you  ask  the  question,  and  then  make  the  objection. 


Hartford  Steam  Boiler  Etc.  Go.  341 

(Testiinoiiy  of  Joseph  O.  Murray.) 
The  Court  isn't  going  to  be  misled  by  a  leading 
question,  and  the  objection  can  be  made  after  it  is 
stated.  Go  ahead. 

Q.  (By  Mr.  Paine)  :  Are  the  engine  and  the 
line  shaft  a  unit  in  any  sense? 

A.  No,  sir;  I  think  I  answered  that  in  my  pre- 
vious statement. 

Q,  And  another  thing;  on  these  inspections  do 
you  inspect  any  of  the  uninsured  objects  or  ma- 
chinery in  the  plant  ?  A.     No,  sir. 

Q.  Your  only  purpose  is  to  inspect  the  insured 
objects'?  [346]  A.     Yes,  sir. 

Recross-Examination 
By  Mr.  Kelley : 

Q.  Directing  your  attention  to  this  test  of  the 
Pickering  governor  on  August  4  or  5,  you  say  you 
do  not  know  the  speed  of  the  Sumner  steam  engine 
at  that  time  ?  A.     No,  sir. 

Q.     Do  you  know  the  speed  of  the  line  shaft? 

A.  I  stated  it  was  between  310  and  320,  to  the 
best  of  my  belief. 

Q.     Now,  what  does  that  mean? 

A.     R.P.M. ;  revolutions  per  minute. 

Q.  Can  you  tell  us  from  those  figures  what  the 
speed  of  the  engine  would  be? 

A.  No,  I  haven't  got  the  ratio  between  the 
pulleys. 

Q.  Now,  when  the  speed  of  the  engine  was  going 
at  a  speed  sufficient  to  drive  the  main  line  shaft 
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310  to  320  revolutions  per  minute,  was  there  any 

damage  to  any  of  the  machinery  there? 

Mr.  Paine:  I  think  that's  been  covered  four  or 
five  times.  There  was  no  damage;  they  haven't  sued 
us  for  any  damage. 

A.     To  the  best  of  my  knowledge,  no. 

Mr.  Kelley:     All  right,  that's  all. 

(Whereupon,  there  being  no  further   ques- 
tions, the  witness  was  excused.)   [347] 

PHILIP  McKEON 
called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Paine: 

Q.     State  your  name. 

A.     Philip   McKeon. 

Q.     And  where  do  you  live,  Mr.  McKeon  f 

A.  577  Prospect  Avenue,  West  Hartford,  Con- 
necticut. 

Q.     And  what  is  your  occupation? 

A.  Chief  adjuster  of  the  Hartford  Steam  Boiler 
Inspection  and  Insurance  Company,  located  in 
Hartford,  Connecticut. 

Q.  And  how  many  years  have  you  been  with 
the  Hartford  Company? 

A.     Since  early  in  1920. 

Q.     In  what  capacities? 
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A.  Well,  the  first  3  years,  approximately,  as  an 
inspector  and  after  that,  up  nntil  1930,  adjuster, 
and  since  1930,  chief  adjuster. 

Q.  What  experience  did  you  have  prior  to  that 
time  in  machinery,  or  working'  around  machinery? 

A.  Well,  I  went  into  the  Pennsylvania  Railroad 
sho])s  in  Philadelphia  as  a  boy,  and  I  was  there 
almost  13  years  before  I  went  with  the  Hartford 
in  the  maintenance  of  motor  power. 

Q.  Now,  when  did  you  first  come  out  here  in 
regard  to  this  loss  we've  been  discussing?  [348] 

A.     August  2,  1946. 

Q.     And  what  did  you  do  when  you  got  there? 

A.  Well,  Mr.  Fulhner,  Olinger,  Murray  and  I 
went  right  to  the  plant  and  went  into  a  discussion 
with  Mr.  Black  and  Mr.  Janecek,  discussed  the 
w^hole  thing  very  freely  and  frankly,  trying  to  find 
out  just  what  had  happened,  and  in  that  meeting 
it  was  developed  for  the  first  time,  as  far  as  we 
knew,  at  any  rate,  that  Mr.  McCoy  or  Coy  had  not 
stopped  the  engine  before  Mr.  Janecek  had  gone 
down  there  and  seen  it  idling.  I  mean  that  was  the 
first  time  that  we  knew  there  was  a  lapse  of  time 
between  the  occurrence  and  the  shutting  off  of  that 
valve. 

Apparently  everyone  had  assumed  that  the  valve 
had  been  shut  very  quickly,  while  the  engine  was 
speeding. 

Q.  Was  there  any  discussion  there  as  to  who 
had  first  seen  the  condition  of  the  Pickering  gover- 
nor after  the  accident? 
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Mr.  Kelley:  For  the  record — pardon  me,  Mr. 
McKeon,  we  object  on  the  grounds  that  it's  incom- 
petent, irrelevant  and  immaterial,  what  occurred 
from  August  2,  1946,  on,  by  this  witness  or  any 
other  witness,  with  respect  to  the  Sumner  steam 
engine,  the  main  line  shaft,  and  the  number  4  paper 
machine,  for  the  reason  that  the  testimony  shows 
that  the  machine  and  the  main  line  shaft  and  the 
Sunmer  steam  engine  had  been  [349]  repaired, 
renovated  and  placed  in  working  operation  by  July 
29,  and  that  the  same  or  similar  conditions  did  not 
prevail  on  August  2,  1946,  when  this  witness  is  pur- 
ported to  have  made  his  investigation  as  to  what 
may  have  occurred  at  the  time  of  the  accident. 

The  Court:  This  last  question,  as  I  understood 
it,  pertained  to  a  conversation  at  the  conference,  or 
what  was  said  at  the  conference. 

Mr.  Paine:  I  think  Mr.  Kelley  was  a  couple  of 
jumps  ahead  of  me. 

Mr.  Kelley:  I  didn't  want  to  be  objecting  all 
the  time.  I  want  your  Honor  to  understand  I  am 
objecting  to  all  of  this,  and  I  propose  to  strike  it 
at  the  end. 

The  Court:  Well,  all  right,  the  objection  will  be 
overruled.  Of  course,  it  would  be  material  to  show 
what,  if  any,  changes  had  been  made  in  this  engine 
from  the  time  of  the  accident  up  until  the  time  of 
the  test. 

Mr.  Paine:  I  think  the  testimony  is  already  in, 
your  Honor,  that  there  were  no  changes  to  the  en- 
gine other  than  replacing  of  the  belt. 
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The  Court:  It's  always  possible  that  there  niiglit 
have  been  some  changes.  Tlie  Court  will  let  the 
evidence  in,  witli  the  understanding  that  any 
clianges  may  be  shown. 

Mr.  Paine :  It  was  tlie  testimony  of  Mr.  Olinger 
and  Mr.  Fullmer  that  the  engine  was  in  the  same 
condition  in  [350]  August,  nothing  had  been  done 
to  it.  Of  course,  the  butterfly  valve  was  changed 
after  it  was  tested  in  July,  and  we  put  in  no  more 
tests  on  it. 

Mr.  Kelley:  I  think  your  Honor,  however,  gets 
my  point  that  the  machinery  had  all  been  put  back 
in  operating  condition;  the  mill  was  operating  on 
July  29,  before  this  witness  ever  came  out. 

Mr.  Paine:     Go  back  to  the  question. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question,  as  follows:  "We  there  any  dis- 
cussion there  as  to  who  had  first  seen  the  con- 
dition of  the  Pickering  governor  after  the  ac- 
cident ?") 

A.     Yes,  sir,  there  was. 

Q.     Was  that  in  the  presence  of  Mr.  Janecek? 

A.  Mr.  Janecek,  Mr.  Black,  and  the  four  Hart- 
ford men  that  I  mentioned,  including  myself. 

Q.     What  did  Mr.  Janecek  say  in  that  regard  ? 

A.  Well,  I  asked  who  was  the  first  one  to  go 
down  to  the  engine  after  the  commotion  was  over, 
and  Mr.  Janecek  said  he  thought  he  was,  as  I  recall 
it,  and  then  I  asked  him,  "Just  tell  us  what  you 
saw  and  did  down  there."    He  said  he  went  down 
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there,  he  saw  some  water  and  vapor,  and  that  the  \ 
engine  was  idling',  and  he  sent  a  water  tender,  a 
tender,  anyway,  over  to  the  boiler  room  or  over 
to  the  steam  line  to  close  the  valve ;  so  [351]  then  I 
said  "I  understand  from  my  conversations  that 
Coy  had  shut  the  valve."  He  said  "Yes,  but  he 
decided  to  go  over  there  about  the  time  the  man 
went  that  I  sent";  so  that  brought  out  a  fact  we 
hadn't  been  aware  of  before;  and  then  there  was 
general  discussion,  this  might  have  done  it,  and  that 
might  have  done  it,  and  I  think  this  was  on  Friday, 
and  it  was  arranged  that  when  the  paper  machine 
woidd  be  down,  on  a  Sunday 

Q.  Just  before  we  leave  that,  did  Mr.  Janecek  at 
any  time  during  that  conversation  say  that  he  had 
seen  the  governor  valve  or  the  governor  stop  in 
an  untripped  position  immediately  after  the  acci- 
dent, or  knew  anything  about  it  ? 

A.  No,  there  were  many  questions  raised,  and 
I  don't  know  who  asked  it,  I  might  have,  but  some- 
one asked  about  the  governor  safety  stop,  if  it  was 
tripped,  and  he  said  he  hadn't  taken  particular  no- 
tice of  it. 

Q.  All  right,  then,  were  arrangements  made  to 
run  a  test  on  the  Pickering  governor  stop? 

A.  On  the  Sunday,  which  I  believe  was  the  4th. 
The  purpose  of  that  was  that  the  mill  would  be  idle, 
and  there 'd  be  just  the  line  shaft  load,  and  you 
could  do  it  without  interruption  of  the  job. 
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Q.  And  was  tliat  done  with  the  knowledge  and 
consent  of  the  paper  company  people,  or  was  it  done 
surreptitiously  on   [352]  your  part? 

A.  Oh,  no,  they  took  part  in  it,  and  helped.  In 
fact,  1  might  say  they  planned  it,  and  they  had 
their  men  there,  Mr.  Wheeler  and  Mr.  Beguelin.  It 
was  really  a  cooperative  thing,  our  men  and  their 
men  carried  it  out. 

Q.  Now  describe  to  the  Court  what  was  done  at 
that  time. 

The  Court:     What  was  this  date? 

Mr.   Paine:     August  4. 

The  Court:  It's  understood  that  Mr.  Kelley's 
objection  goes  to  all  this. 

A.  I  can't  say  just  who  did  each  job,  but  I  was 
close  by  the  engine  when  the  whole  thing  was  car- 
ried out.  The  engine  was  first  put  in  motion — no — 
yes,  the  engine  was  first  put  in  motion,  and  there 
was  talk  about  knocking  the  belt  off.  After  a  little 
talk  among  ourselves  we  thought  that  wouldn't  be 
a  very  good  idea,  and  the  best  thing  would  be  to 
make  a  block  and  put  it  under  the  idler  with  a 
string  to  pull  it  out. 

Q.  Why  wouldn't  it  be  a  good  idea  to  knock 
it  off? 

A.  We  just  thought  it  would  be  a  little  safer; 
that's  the  way  we  decided  to  do  it. 

Q.     Safer  to  the  people  or  to  the  machinery? 

A.  Well,  knocking  a  belt  off  an  engine,  person- 
ally I  don't  like  it,  that's  all.  It  was  all  done  \evj 
promptly.    They  fitted  a  nice  block  in  there,  that 
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is,  of  course,   [353]   they  had  to   stop  the   engine 
before  they  did  that,  and  then  it  was  started  up, 
and  I  forget  the  speed  it  attained,  but  the  block    i 
was  pulled  out,  and  at  that  time  somebody  was  on 
the  shaft  with  the  tachometer,  because  you  couldn't 
very  well  put  the  tachometer  on  the  engine  with  all     , 
the  covers  and  apparatus  around  it.  | 

Q.     For  the  benefit  of  the  lawyers,  not  the  Court,    \ 
what  is  a  tachometer'? 

A.  Well,  it's  a  speed  counter;  and  when  the 
engine  attained  a  speed,  I  forget  what  it  was,  but 
it  was  around  what  would  be  considered  operating 
speed,  why,  the  block  was  pulled  out  and  the  trip 
functioned  instantly,  and  then  the  engine  came 
down  to  an  idling  speed,  and  the  men  on  the  line 
shaft,  they  know  what  the  speed  was  when  it  was 
running  up  around  what  you  say  operating  speed, 
and  then  what  it  dropped  to,  and  I  think,  I  wouldn't 
say  for  sure  if  it  v/as  Mr.  Black  or  Mr.  Janecek, 
but  there  was  discussion  about  the  ratios,  we  didn't 
know  them,  not  being  paper  makers,  but  the  conclu- 
sion was  from  about  70  R.P.M.  it  could  be  fairly 
estimated  the  engine  was  idling  about  45  or  50 
R.P.M.  after  the  block  was  pulled  out. 

Q.     That  means 

A.     R.P.M.  on  the  engine  wheel. 

Q.  50  R.P.M.;  that's  about  1  revolution  a  sec- 
ond? A.     Yes.  [354] 

Q.  What  you  call  idling  speed;  then  how  was 
the  engine  completely  stopped? 
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A.  Well,  about  that  time,  I  think  it  was  Mi-. 
Beguelin,  I  don't  know  whetlier  I  asked  him,  I 
asked  someone 

Mr.  Kelley:  If  your  Honor  pleases,  the  answer 
doesn't  seem  to  be  responsive. 

The  Court:  No,  it  didn't  start  out  to  be.  He 
asked  how  the  engine  was  stopped. 

A.  Well,  I  was  trying  to  tell  the  sequence,  what 
went  on.  The  engine  was  eventually  stopped  by 
closing  the  throttle. 

Q.  While  it  w^as  in  that  idling  speed  did  you 
have  any  conversation  with  Mr.  Beguelin? 

A.  I  think  while  it  was  idling,  I'm  not  sure, 
but  about  the  time  it  was  stopped,  this  is  so  long 
ago,  in  connection  with  all  that  was  going  on,  there 
was  talk  wdth  Mr.  Beguelin  about  the  idling  speed. 
He  said  their  valves  all  have  a  little  clearance  in 
their  governors.  I  think  he  used  the  word  '^feath- 
ered";  that  was  a  new  word  in  my  experience,  but 
that  the  valves  would  all  idle  with  the  safety  stop 
tripped. 

Q.     There  were  no  other  tests  there  that  day? 

A.  Yes,  there  was ;  the  butterfly  valve  was  tested 
also. 

Q.  Now  that  I  think  may  be  improper ;  that  was 
August,  and  some  repairs  had  been  made  on  it? 

A.     Yes,  sir.  [355] 

Mr.  Paine:  Well,  we  won't  go  into  that.  You 
may  inquire. 
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Cross-Examination 
By  Mr.  Kelley: 

Q.  You  say  you  first  came  to  the  Inland  Empire 
Paper  Company's  plant  on  August  2,  1946'? 

A.     Yes,  sir. 

Q.  And  at  that  time  the  plant  was  in  operation, 
and  the  number  4  paper  machine,  and  the  line  shaft, 
and  the  Sumner  steam  engine,  were  all  connected 
together  and  operating? 

A.  Yes,  I'm  not  sure,  but  I  think  I  went  down 
and  saw  it.  I  mean,  I  think  it's  a  fact  that  it  was 
operating. 

Mr.  Kelley:  At  this  time,  if  the  Court  please, 
the  plaintiif  moves  to  strike  the  testimony  oF  the 
witness  McKeon  in  toto  for  the  reason  that  it  affim- 
atively  appears  from  the  witness  that  he  first  came 
to  the  Inland  Empire  Paper  Company  plant  on  or 
about  August  2,  1946,  and  conducted  some  tests 
there  at  a  period  almost  a  month  after  the  accident 
in  question,  and  some  time  after  it  is  admitted  that 
the  plant  had  been  repaired  and  the  machinery  in 
question  renovated  and  operating. 

The  Court:     The  motion  will  be  denied. 

Mr.  Kelley:     I  have  no  further  questions. 

Mr.  Paine :     I  have  no  further  questions.  [356] 

The  Court:  All  right;  I  was  just  waiting  for 
further  examination.    Then  you  may  be  excused. 

(Whereupon,   there   being  no   further   ques- 
tions, the  witness  was  excused.) 


I 
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Mr.    Paine:     The   defendant   rests. 
Mr.  Kelley:     May  I  have  a  minute,  your  Honor? 
The  Court:     Perhaps  it  would  Ijc  well  to  recess 
about  ten  minutes. 

(Short  recess.) 

(All  [)arties  present  as  before,  and  tlu;  trial 
was  resumed.) 

The  Court:     The  defendant  has  rested,  as  I  un- 
derstand it.    Do  you  have  any  rebuttal? 
Mr.  Kelley:     Call  Mr.  Beguelin. 

FRED  BEGUELIN 
recalled  as  a  witness  on  behalf  of  the  plaintiff,  in 
rebuttal,  testified  as  follows: 

Direct  Examination 
By  Mr.  Kelley : 

Q.  Mr.  Beguelin.  I  believe  you've  been  sw^orn 
before.  Mr.  Beguelin,  if  the  number  4  paper  mak- 
ing machinery  is  engaged  upstairs,  and  this  Pick- 
ering governor  on  the  Sumner  steam  engine  in  the 
basement  trips,  what  effect  does  that  have  on  the 
Sumner  steam   engine? 

Mr.  Paine :  I  object  to  that  as  immaterial  and 
not  proper  rebuttal.  There's  no  evidence  that  the 
Pickering  device  tripped  when  the  paper  machin- 
ery was  [357]  in  operation.  The  testimony  as  to 
the  accident  was  that  the  clutch  had  been  thrown 
and  the  paper  machinery  disconnected;  at  the  time 
of  the  test  only  the  line  shaft  was  connected.    It 
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doesn't  seem  to  me  it  is  rebnttal  of  anything  in  this 

case. 

The  Court:  This  goes  to  what  might  have  hap- 
pened at  the  time  of  the  accident,  as  I  understand? 

Mr.  Kelley:     Yes. 

The  Court:     Overruled. 

Mr.  Kelley :  Will  you  read  him  the  question,  Mr. 
Taylor  ? 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

A.  It  would  shut  the  supply  of  steam  off  from 
the  engine. 

Q.     And  the  engine  would  stop? 

A.     It  would,  it  should,  stop. 

Q.     Almost    immediately  ? 

A.     Very,  very  rapidly. 

Q.  Now,  was  this  butterfly  valve  in  a  normal 
operating  condition  at  the  time  of  the  accident  on 
or  about  July  3,  1946? 

Mr.  Paine:  Well,  I'll  just  object  to  that.  Do 
you  mean  immediately  prior  to  the  accident,  or  dur- 
ing the  accident? 

Mr.  Kelley :  Will  you  read  him  the  question,  Mr. 
Taylor?  [358] 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

Mr.  Paine:  What  I'm  trying  to  get  at,  if  he 
means  immediately  prior  to  the  accident,  or  during 
the  accident,  and  so  forth,  and  if  so,  how  he  knows 
it,  if  he  wants  to  i^lace  it. 
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Ml'.  Kelley:     You'll  have  an  opportunity  to  make 
your  argument  later.  T  just  want  to  ask  the  question. 

Mr.  Paine :     The  question  is  indefinite. 

Mr.   Kelley:     Do   y^m   understand   the   question, 
Mr.  Beguelin'? 

A.     I  understand,  yes,  I  believe. 

Q.     And  what  is  your  answer? 

The    Court:     I'll    overrule    the    objection.     Go 
ahead. 

A.  Well,  to  the  best  of  my  knowledge  it  was. 
That's  all  I  could  say. 

Q.  And  how  close  would  that  butterfly  valve  nor- 
mally close? 

A.     Well,  it  never  closes  100  per  cent. 

Q.     Does  any  butterfly  valve  close  100  per  cent? 

A.  Well,  certain  types  might,  if  they  were  prop- 
erly machined,  but  this  is  not  that  type. 

Q.  Well,  would  a  new  butterfly  valve  of  this 
type  close  100  per  cent?  [359] 

A.     No,  I  don't  believe  so. 

Q.  Well,  how  close  would  this  butterfly  valve 
normally  close? 

A.  Oh,  I  would  say  90  per  cent,  something  like 
that. 

Q.  Would  the  butterfly  valve  have  stopped  the 
machine  at  the  time  of  the  accident  if  it  was  iji 
the  condition  in  which  Fullmer  brought  it  up  to 
your  shop  after  the  accident? 

Mr.  Paine :  I  object  to  that  as  a  mere  conclusion. 
The  facts  are  in  evidence  as  to  what  it  did  or 
didn't  do. 
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The  Court :  I  've  forgotten,  there 's  been  so  many 
witnesses,  what  his  qualifications  are,  as  an  expert. 

Mr.  Paine:     He's  only  the  master  mechanic. 

Mr.  Kelley:  He's  the  master  mechanic,  if  the 
Court  please. 

The  Court:  I'll  overrule  the  objection.  He  can 
testify  in  his  opinion  what  it  would  have  done. 

A.  Well,  I  believe  that  would  have  stopped  the 
engine,  or  slowed  it  down  to  less  than  a  dangerous 
speed,  at  least. 

Mr.  Kelley:     That's  all. 

Cross-Examination 
By  Mr.  Paine: 

Q.  Mr.  Beguelin,  I  think  you  said  the  Pickering 
valve  should  stop  the  engine  if  the  number  4  ma- 
chine was  on  there  as  a  load,  is  that  right? 

A.     That's  the  purpose  of  it.  [360] 

Q.  Well,  the  purpose  is  to  bring  it  down  to  a 
speed,  an  idling  speed,  something  of  that  sort,  where 
you  won't  disrupt  anything,  and  then  you  can  con- 
trol it  further  if  you  want  it  completely  stopped,  is 
that  right? 

A.  It  would  stop  it  completely  if  all  the  load 
were  on. 

Q.  If  the  load  were  off  and  the  engine  were  run- 
ning free  it  would  probably  permit  the  engine  to 
idle  at  about  45  or  50  revolutions  a  minute? 

A.  It  probably  would  if  everything  was  free, 
yes. 
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Q.  And  after  the  paper  machine  had  been  taken 
off  by  throwino-  the  clutches,  and  the  lino  shafting 
was  brolven,  if  the  stop  operated  at  tluit  time  it 
would  bring  it  down  to  an  idling  speed? 

Mr.  Kelley:  There's  no  testimony  the  clutches 
were  all  disengaged.  The  testimony  is  it  is  composed 
of  six  or  seven  parts,  all  of  which  had  a  clutch. 

Mr.  Paine:  I  think  the  testimony  is  they  were, 
and  the  line  shafting  broke,  and  it  couldn't  reach 
the  machine. 

The  Court:     Overrule  the  objection. 

Witness:     I'd  like  to  have  that  question. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

A.     It  should,  yes.    It  would. 

Q.  You  were  present  the  day  they  tested  this, 
weren't  you?  [361] 

A.     I  was  present  at  several  tests. 

Q.  Well,  do  you  remember  the  test  in  August, 
Sunday,  August  4,  when  they  tested  the  Pickering 
stop  ? 

A.  I  believe  I  do.  I  remember  one,  and  it  pos- 
sibly could  have  been  that  one. 

Q.  And  they  were  there  with  tachometers  meas- 
uring the  revolutions  per  minute  on  the  line  shaft? 

A.     I  didn't  see  the  tachometer,  no,  I  didn't. 

Q.  Well,  you  were  present  at  that  test  at  that 
time,  when  the  engine  was  brought  down  to  an 
idling  speed? 
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Mr.  Kelley:  Object  as  incompetent,  irrelevant 
and  immaterial,  what  happened  one  month  after 
the  accident,  after  all  the  machinery  was  repaired 
in  running  condition. 

The  Court:  This  is  cross-examination  of  this 
witness.    Overruled. 

Mr.  Paine:     He's  answered;  I  think  he  said  yes. 

Mr.  Kelley:     It's  not  proper  cross-examination. 

Tlie  Court :  He  said  it  would  come  to  a  stop  im- 
mediately, and  now  counsel  is  inquiring  why  it 
didn't. 

Mr.  Paine:     He  answered  yes,  didn't  he? 

Reporter:     I  have  no  answer. 

Q.     (By  Mr.  Paine) :     You  answered  yes"? 

A.     Yes,  I  answered  yes. 

Q.  And  at  that  time  did  you  tell  Mr.  McKeon 
that  these  [362]  stops  permitted  what  you  called 
''feathering,"  and  the  machines  would  idle,  on  a 
"feathered"  condition? 

A.  I  don't  remember  telling  Mr.  McKeon  that. 
I  remember  making  that  remark  to  someone,  and  I 
don't  remember  that  word  "feathering";  I  don't 
remember  using  that. 

Q.  Well,  the  substance  of  it  was  correct  and  is 
correct?  A.     Yes,  there  is  clearance  there. 

Q.  And  were  any  changes  made  in  the  valve  of 
the  Pickering  stop  between  July  and  August  by  your 
shop  men?  A.     No,  there  wasn't. 

Q.  It  was  in  the  same  condition  in  August  as 
it  was  in  July?  A.     Yes. 
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Q.  Now,  the  butterfly  valve  you  say  iiornially 
closes  to  about  90  per  cent.  That  would  be  about 
how  nnich  of  a  clearance  in  inches  lietween  the  in- 
side part  of  the  valve  and  the  butterfly? 

A.  Oh,  that's  quite  a  thing  to  answer.  It  could 
be  a  16th,  or  it  could  be  3/32  there,  or  an  8th  of  an 
inch. 

Q.  If  it  weie  open  a  half  to  three-quarters 
of  an  inch,  that  would  be  an  excessive  amount, 
wouldn't  it? 

A,     Well,  it  would  be  open  quite  a  bit  at  that. 

Q.  Well,  you  repaired  it  after  July  to  get  that 
clearance  down  closer,  didn't  ,you? 

A.  I  took  it  apart  and  cleaned  it,  and  it  made 
a  little  [363]  difference;  not  very  much. 

Q.  And  I  think  the  expression  you  used  was 
that  it  would  slow  it  down  to  less  than  a  dangerous 
speed,  but  the  engine  would  still  be  running,  if  it 
hadn't  any  load  on  it?  A.     That's  right. 

Q.  That  was  with  a  load  on  it,  it  would  slow 
it  down  to  less  than  a  dangerous  speed? 

A.  Yes,  it  would  slow  it  down,  I  believe,  if  it 
were  only  75  per  cent  efficient. 

Q.  It  would  slow  it  down  some,  to  a  less  danger- 
ous speed,  but  the  whole  thing  would  still  be 
running  ? 

A.     Yes,  but  it  would  be  below  the  danger  point. 

Q.  Without  a  load  on  it  the  engine  would  con- 
tinue to  gain  speed? 

A.  It  takes  very  little  steam  to  operate  that  en- 
gine with  no  load  on  it. 

Mr.  Paine:     That's  all. 
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The  Court:     Any  further  questions,  Mr.  Kelley? 
Mr.  Kelley:     No. 

(Whereupon,  there  being  no  further  ques- 
tions, the  witness  was  excused.) 

Mr.  Kelley:     The  plaintiff  rests,  your  Honor. 

The  Court:  Do  you  have  any  further  testimony, 
Mr.  Paine?   [364] 

Mr.  Paine:     No,  your  Honor. 

The  Court:  The  Court  will  adjourn  until  tomor- 
row morning  at  10  o'clock. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  Friday,  October  10,  1947,  at  10 
o'clock  a.m.) 

Spokane,  Washington 
Friday,  October  10,  1947,  10  o 'Clock  A.M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.)    [365] 

Plaintiff's  Closing  Argument 

(Mr.  Kelley  made  a  closing  argument  to  the 
Court  on  behalf  of  the  plaintiff,  as  follows)  : 

If  your  Honor  pleases,  as  you  remarked  yester- 
day, this  has  not  been  a  long  trial,  nor  are  the 
facts,  most  of  the  salient  facts,  disputed,  nor  are 
the  train  of  events  difficult  to  follow  if  we  keep  in 
mind  that  what  started  them  all  was  the  breaking 
of  this  governor  belt  on  the  governor  of  the  number 
4  Sumner  steam  engine. 
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I  know  that  your  Honor  is  interested  more  in  my 
trying  to  be  of  some  assistance  in  marshalling  the 
facts  here  than  in  any  attempt  at  speechifying,  so 
I'll  jiiBt  say  at  the  onset  in  a  sentence  or  two  that 
the  plaintiff's  testimony,  indeed  the  entire  record, 
indicates  these  simple  facts:  The  belt  driving  the 
governor  broke;  the  safety  device  on  the  Pickering 
governor  failed  to  function,  that  device  best  seen, 
perhaps,  in  Exhibit  2,  a  picture  of  the  Sumner 
steam  engine  with  the  camera  facing  directly  to- 
wai'd  it;  that  device  failed  to  function,  and  the 
Pickering  governor  immediately  opened  wide, 
speeding  the  steam  engine,  the  line  shaft  jDulleys 
as  shown  in  exhibits  3  and  4,  and  the  paper  ma- 
chine, the  number  4  machine  itself,  upstairs,  as 
shown  in  exhibit  1,  sufficiently  fast  that  the  pulleys 
on  this  line  shaft  were  broken,  and  at  least  one, 
and  I  believe  the  evidence  indicates  two,  but  at  least 
one  pulley,  the  driven  pulley  for  the  [366]  wire  sec- 
tion upstairs,  broke,  as  shown  in  plaintiff's  ex- 
hibit 7. 

The  line  shaft,  as  the  evidence  showed,  was 
twisted  and  destroyed. 

Now,  the  undisj)uted  fact  is  that  after  the  acci- 
dent the  Brownell  overspeed  was  in  a  tripped  posi- 
tion. The  evidence  of  the  whole  record,  both  the 
plaintiff's  and  the  cross-examination,  indicates  that 
this  overspeed  on  the  Brownell  device  was  released 
by  this  main  line  belt  shown  on  exhibit  4,  which 
various  witnesses  testified  was  in  close  proximity 
with  this  trigger  which  is  indicated  on  plaintiff's 
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exhibit  11  and  designated  by  the  letter  "T,"  with 
the  result  that  the  butterfly  valve,  the  second 
safety  device,  as  shown  on  a  number  of  exhibits, 
exhibit  8,  exhibit  2,  the  butterfly  valve  was  closed 
and  the  engine  brought  "to  an  idling  speed. 

The  Court:  There's  one  thing,  Mr.  Kelley — I 
don't  want  to  interrupt  your  chain  of  thought  any 
more  than  is  necessary,  but  there's  one  thing  I 
haven't  quite  understood  about  the  plaintiff's 
theory.  It's  your  theory  that  the  Pickering  gover- 
nor stop  failed  to  function,  of  course? 

Mr.  Kelley:     Yes,  your  Honor. 

The  Court:  If  the  Pickering  governor  stop 
failed  to  function  then  the  engine  would  speed  up, 
clearly,  ancl  would  "run  away,"  as  it's  been  put 
here.  Why  wouldn't  it  be  reasonable  to  assume  that 
that  speed  tripped  the  stop  on  the  [367]  flywheel 
by  centrifugal  force,  rather  than  the  belt  coming  off 
and  throwing  the  trip'?  As  I  understand,  it  is  your 
theory  that  the  trip  on  the  flywheel,  the  Brownell, 
that  that  was  tripped  by  the  big  main  drive  belt 
being  thrown  out  of  position,  the  breaking  of  the 
driven  pulley  over  on  the  line  shaft,  that  that  was 
what  tripped  this  Brownell  trip.  I  wondered  why 
it  wouldn't  be  reasonable  to  suppose  that  if  the 
Pickering  stop  didn't  work,  the  increased  speed 
tripped  that  Brownell  stop  as  it  is  supposed  to  trip. 

Mr.  Kelley:  If  your  Honor  pleases,  may  I  keep 
that  question  in  mind  and  develop  it? 

The  Court:  Yes,  surel}^  I  just  wanted  you  to 
know  that  I  didn't  quite  understand  that  feature 
of  it. 


Hartford  Steam  Boiler  Etc.  Co,  361 

Ml'.  Kelley:  And  if  your  Honor  pleases,  I  think 
we  can  say  at  the  onset  also  that  the  nndisputed 
facts,  as  indeed  shown  by  the  cross-examination  of 
the  witness  dinger,  the  investigator  for  the  Hart- 
ford, on  cross-examination,  were  these:  The  gover- 
nor, the  Pickering  governor,  was  part  of  the  Sum- 
ner steam  engine.  Your  Honor  may  recall  that 
there  was  an  effort  made  by  the  plaintiff  to  have 
the  witness  trace  the  outline  of  the  Pickering  gov- 
ernor on  exhibit  8,  and  there  was  some  objection  at 
the  time,  as  I  recall,  on  the  grounds  that  the  Picker- 
ing governor  would  be  in  question  a  great  deal  of 
the  time,  and  that  the  defense  did  not  desire  to  have 
the  exhibit  cluttered  up  with  marks,  or  something 
to  that  [368]  effect.  Now,  I  know  that  your  Honor 
has  the  fact  in  mind  that  this  Pickering  governor 
was  part  of  the  Sumner  steam  engine 

The  Court:  I  didn't  think  there  was  any  ques- 
tion about  that.  I  always  thought  a  governor  was 
a  part  of  an  engine. 

Mr.  Paine:  There's  been  no  question  about  it; 
the  governor  is  a  part  of  the  engine. 

Mr.  Kelley:  The  defendant's  answer,  and  there's 
been  quite  a  bit  of  innuendo  on  cross-examination — 

The  Court:  Well,  I  can  relieve  you  of  the  bur- 
den of  that  part  >f  your  opening  argument.  It  is 
the  view  of  the  Court  that  the  Pickering  governor 
is  a  part  of  the  number  4  engine  until  the  contrary 
is  shown. 

Mr.  Kelley:  Thank  you.  Then  likewise,  of 
course,  it  is  undisputed  that  the  belt  was  a  part  of 
the   governor.    The  defendant  claims   that   exhibit 
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12  was  that  belt.  It's  likewise  undisputed  that  the 
belt  of  the  governor  was  broke;  that's  undisputed. 
It's  likewise  undisputed  that  if  the  belt  of  the  gov- 
ernor had  not  broken  the  Pickering  governor  would 
have  functioned  in  the  ordinary,  normal  manner, 
which  was  to  control  the  speed  of  the  Sumner  steam 
engine.  It's  likewise  undisputed  that  the  broken 
belt,  from  Olinger's  testimony,  and  at  a  glance  it 
really  needs  no  laboring  on  the  point,  that  the 
broken  belt  immediately  impaired  the  functions  of 
the  Pickering  governor,  and  in  the  next  [369]  place, 
the  belt  would  have  to  be  replaced  before  the  opera- 
tion of  the  Pickering  governor  could  be  resumed  or 
its  functions  restored. 

Now,  your  Honor,  will  recall  some  objection,  or  at 
least  colloquy  of  counsel,  on  the  occasion  of  Olin- 
ger's cross-examination,  to  the  eifect  that  that,  after 
all,  was  a  question  of  law  for  the  Court.  Well,  at  the 
most,  it  would  be  a  question  of  mixed  fact  and  law\ 
I  submit  that  just  as  a  matter  of  common  sense 
anybody  looking  at  the  exhibit  and  understanding 
the  facts  would  realize  that  the  function  would  be 
impaired,  but  lest  we  seem  to  ignore  that,  I'd  like 
to  call  your  Honor's  attention  for  the  moment  to 
the  point  lelative  to  the  impairment  of  function. 
Impairment  of  function  means,  and  I'm  quoting 
now:  "The  act  of  performing,  the  mode  of  action 
by  which  it  fulfills  its  purpose,"  (Oxford  Univer- 
sity English  Dictionary) ;  "That  mode  of  action  or 
operation  which  is  proper  to  any  organ,  faculty, 
etc.,"  (Webster's  International  Dictionary).  There 
can't  be  any  question  of  it. 
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Now,  let's  come  riglit  now  to  the  heart  of  this 
lawsuit,  and  I'm  referring  now  to  Wheeler's  testi- 
mony, the  man  who  first  observed  the  position  of 
the  Pickering  governor  after  the  accident.   As  your 
Honor  recalled,  Wheeler's  testimony  was  unequiv- 
ocal that  the  Pickering  governor  did  not  trip;  did 
not  trip,  and  as  I  say,  Wheeler  was  the  first  one  who 
noticed  the  Pickering  governor,  and  he  testified  posi- 
tively that  it  did  not  trip.   Now,  if  your  Honor  will 
bear  with  me,  I  consider  this  testimony  so  impor- 
tant, particularly  in  view  of  the  fact  that  much  of 
it  was  elicited  on  cross-examination,  if  your  Honor 
pleases,  and  Wheeler's  testimony  I  have  ordered  out 
in  toto,  I  believe  you  have  a  copy  of  it,  Mr;  Paine, 
and  I  have  another  copy  here  for  the  Court ;  I  want 
to  call  your  Honor's  attention  first  to  the  direct  tes- 
timony of  Wheeler  as  set  forth  on  page  2.   "Ques- 
tion:    And  when  you  came  to  the  mill  July  3,  1946, 
did  you  go  to  the  basement  where  the  Sumner  steam 
engine  is  located?   Answer:  I  did;  I  went  past  the 
engine  in  question."  Your  Honor  will  bear  in  mind 
that  he  said  he'd  come  on  shift  sometime  around 
2:30,  and  he  had  to  change  his  clothes;  he  didn't  go 
to  work,  if  I  recall  rightly,  I  think  it  was  about  3 
o'clock  w^hen  he  was  supposed  to  go  to  work.    The 
man  didn't  claim  to  be  there  right  at  the  accident, 
but  came  immediately  after,  and  went  right  down. 
"Question:  And  did  you  observe  the  engine?    An- 
swer: I  did.    Question:  Did  you  observe  the  Pick- 
ering  governor   on  that   engine?    Answer:   I   did. 
Question:  Was  that  Pickering  governor  tripped? 
Answer:  It  absolutely  was  not." 
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''Question:  Did  you  observe  where  the  belt  of 
the  Pickering-  Governor  to  which  I  am  directing 
your  attention  on  exhibit  8,  do  you  know  where  that 
belt  was?  Answer:  It  was  off;  it  was  gone;  lying 
on  the  floor.  Question :  Did  you  [371]  look  at  the 
idler  arrangement  on  the  Pickering  governor?  An- 
swer: I  did.  Question:  Did  you  observe  the  screws 
which  were  holding*  the  arm  onto  the  shaft  of  the 
Pickering  governor  ?  Answer :  I  did  eventually,  yes. 
Question :  And  what  was  their  character  ?  Answer : 
Well,  the  apparent  reason  was  that  that  set  screw, 
there  was  an  old  key  in  that  little  shaft  that  operates 
the  trigger  that  kicks  out  the  dog  on  the  ratchet 
which  releases  the  governor  and  closes  it,  and  that 
set  screw  had  evidently  worked  loose  enough  so  that 
this  arm  that  comes  down  and  engages  with  the  rod 
that  was  fastened  to  the  tightener  pulley  moved  the 
rod,  the  rod  was  loose  on  the  trigger  shaft,  so  that 
it  did  not  touch  the  dog  on  the  ratchet  enough  to 
throw  it  out.  Question:  That  was  the  reason  why 
the  Pickering  governor  didn  't  shut  off  automatically 
after  the  belt  broke?  Answer:  That's  absolutely 
the  reason.  I  might  add,  if  permissible,  that  we  have 
to  change  those  belts  when  we  change  speeds  on  the 
engine,  change  not  only  from  the  belt  but  from  one 
pulley  to  another,  sort  of  a  cone  pulley  operation. 
When  we  go  on  slow  speed  we  have  to  stop  and 
change  from  one  set  of  pulleys  and  belts  to  the 
other,  and  the  day  before,  in  the  afternoon,  some- 
time during  the  evening  shift,  I  had  reason  to 
change   those.    We  changed  the  speed,   and   when 
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you  change  you  liave  to  hold  that  tightener  pulley 
up  off  so  as  to  get  your  belt  slack,  and  it  was  rather 
a  difficult  matter  to  do,  to  hold  it  with  one  hand 
and  change  the  belt  with  one  hand,  and  occasion- 
ally that  tightener  pulley  will  get  away  from  you 
and  drop,  and  that  kicks  out  on  you,  and  the  day 
before  I  had  that  same  experience ;  I  was  in  a  hurry 
and  I  accidentally  dropped  the  tightener  pulley  and 
it  kicked  out,  and  I  had  to  set  it,  and  I  was  curi- 
ous to  know  the  reason  it  didn't  kickout  at  the  time 
of  the  wreck;  I  noticed  it  was  not  kicked  out.  The 
butterfly  in  the  steam  pipe  was  out,  but  not  that." 
Concluding  the  direct  examination.  Now,  if  your 
Honor  pleases,  his  direct  examination  took  about 
three  and  a  half  pages.  For  seventeen  more  pages 
he  was  subjected  to  a  \qyy  skillful  and  thorough 
and  searching  cross-examination;  properly  so.  He's 
the  one  man  w^ho  came  there  and  saw  the  situation, 
the  first,  right  after  the  accident.  True,  Janecek 
was  down  there,  but  I'm  taking  this  man,  w^hose  tes- 
timony can't  be  disputed.  There'll  be  an  attempt 
to  impeach  Janecek,  but  let's  pass  that  for  the 
nonce.  I'll  come  to  it,  but  this  man  Wheeler  was 
there,  and  your  Honor  heard  him  testify.  You  ob- 
served his  demeanor  and  conduct  on  the  stand. 
Your  Honor  w^ill  have  in  mind  that  even  I  didn't  in- 
terpose some  of  my  useless  technical  objections  as 
far  as  Mr.  Wheeler  was  concerned,  because  he  was 
being  subjected  to  a  cross-examination  that  I  con- 
sidered proper,  went  to  the  very  heart  of  the  law- 
suit, and  he  was  answering  just  exactly  as  he  knew 
the  facts  and  the  truth  to  be.  [373] 
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Indeed,  I  might  say  truthfully  and  honestly,  in 
impeachment  of  myself,  I  learned  more  right  in  the 
courtroom  from  Mr.  Wheeler  on  the  specific  point 
than  I  had  ever  heard  before,  and  I  am  very  glad 
for  the  sake  of  the  plaintiff's  case  that  this  cross- 
examination  went  to  the  extent  and  the  degree  that 
it  did. 

Now,  let's  see  what  he  had  to  say  on  his  cross- 
examination.  First,  one  of  the  most  pertinent  parts, 
on  page  11,  and  while  I'm  going  over  this  cross-ex- 
amination I  know  that  your  Honor  will  keep  in 
mind  that  it  dove-tailed  exactly  with  the  testimony 
of  Mr.  Olinger,  who  testified  that  he  also  looked 
over  the  Pickering  governor  two  days  later,  I  be- 
lieve it  was  on  July  5,  with  Mr.  Wheeler  on  one 
occasion.  Mr.  Wheeler's  cross-examination,  in  part: 
"Question:  Well,  you  found  that  it  hadn't  worked" 
(speaking  of  the  Pickering  automatic  stop  device) 
"the  first  thing,  but  did  you  try  it  after  that?  An- 
swer: Well,  you  could  work  it  by  hand.  Question: 
You  could  work  it  by  dropping  the  rider  pulley? 
Answer:  No,  not  until  after  they  tightened  the  set 
screw.  Question:  Well,  now,  let's  get  to  this  set 
vscrew.  This  set  screw  is  a  little  screw  that  goes 
into  this — what  do  you  call  it — the  trigger  arm? 
Answer:  Well,  yes.  Question:  That  comes  down 
and  lies  on  the  plate?  Answer:  Well,  it  has  an  eye 
in  the  end.  Question:  It  comes  into  a  rod  here  and 
is  fastened  with  a  little  screw  that  goes  down  and 
rests  or  })ites  [374]  into  this  arm,  is  that  correct? 
Answer:   That's   correct.    Question:   And   that's   a 
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little  inset  hexagon  screw,  you  have  to  have  a  spe- 
cial wrench  to  loosen  it  or  tighten  if?  Answer:  No, 
the  set  screw  in  there  was  an  ordinary  set  screw 
with  a  square  head  which  stood  up;  it  wasn't  a 
sunken  set  screw.  Question :  It  wasn  't  a  sunken  set 
screws  ?  Answer :  Not  at  that  time.  Question :  You 
feel  quite  sure  about  that"?  Answer:  I  am." 

Now,  permit  the  interiniption ;  that's  of  great  sig- 
nificance in  view  of  the  later  testimony  that  this 
screw  arrangement  was  taken  out  and  replaced  and 
repaired,  and  these  so-called  tests  of  the  Pickering 
governor  on  August  4,  a  whole  month  later,  were 
made  when  this  set  screw  was  taken  out  and  changed 
and  the  Pickering  governor  repaired  and  renovated 
along  with  the  rest  of  the  machinery,  which,  as  your 
Honor  will  recall,  was  hooked  up  and  in  operation, 
and  it's  undisputed,  by  July  29.  Continuing  with 
the  cross-examination,  speaking  of  the  set  screw: 

"Question:  It  had  a  little  head  on  it  that  you 
could  turn?  Answer:  A  square  head.  Question: 
Could  be  tightened  or  loosened  by  anybody  applying 
a  wrench  to  it?  Answer:  That's  right.  Question:  If 
anybody  had  touched  that  or  loosened  it,  it  could  be 
loosened  up  ?  Ansv/er :  It  could  be,  if  anyone  would, 
but  I  don 't  know  why  anybody  would.  It  was  under 
that  plate  which  holds  the  outboard  bearing  on  the 
governor  shaft.  It  was  in  a  kind  of  peculiar  place 
to  get  at  anyw^ay.  That's  one  of  the  reasons  why 
it  probably  hadn't  been  looked  after,  was  it  being 
up  there  out  of  sight,  and  it  was  tight  the  day  be- 
fore, and  it  was  tight  when  it  was  put  on."  (A  man 
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speaking  now  who  had  the  servicing  of  the  engines.) 
*'It  just  naturally  worked  loose.  Question:  And  it 
was  tight  the  day  before  ?  Answer :  Enough  to  hold, 
so  that  it  tripped." 

The  point  was  so  important  that  counsel  deemed 
it  necessary  to  go  back  later  in  the  cross-examina- 
tion and  grill  the  witness  on  it.  I  call  your  Hon- 
or's attention  to  the  following: 

"Question:  All  right,  now  then,  when  was  it 
that  you  found  that  it  was  loose  on  the  trigger  ? 
Answer:  As  soon  as  I  made  the  examination. 
Mr.  Kelley:  This  is  repetition,  if  your  Honor 
pleases." 
And  it  was  repetition,  because  he  had  been  taken 
through  it  for  two  or  three  pages  before  on  the 
cross-examination,  but  your  Honor  properly  made 
no  ruling  on  it,  and  properly,  under  the  circum- 
stances, there  not  being  a  jury,  permitted  further 
interrogation  on  it,  and  this  is  what  developed: 

"Answer:  That  was  one  of  the  first  things 
I  did,  virtually  the  first  thing  I  did  after  I  took 
over  the  shift  and  checked  my  other  engines,  I 
examined  that,  because  I  [376]  wanted  to  know 
why  it  didn't  trip  out  when  it  tripped  out  the 
day  before  when  I  was  changing  the  belts,  I 
couldn't  understand  that,  but  it  was  easy 
enough  to  see,  for  me,  being  familiar  with  it, 
that  that  rod  was  loose  on  the  trigger  finger 
so  that  it  didn't  trip.  Question:  Did  you  touch 
the  mechanism  at  2 :30  and  do  anything  to  it  ? 
'       Answer:   No,   sir.    Question:  You  just  looked 
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at  it?  Answer:  1  just  looked  at  it.  Question: 
By  mereh^  looking  at  it,  all  you  could  tell  was 
it  hadn't  tripped,  isn't  that  riii^ht?  Answer: 
I  worked  the  end  of  the  rod.  Question:  All 
right — Mr.  Kelley :  Let  him  finish,  please.  Ques- 
tion: That's  what  I  want  to  get  at,  whether 
you  touched  it,  what  you  did  with  it.  Answer: 
I  touched  the  end  of  that  trip  rod  enough  to 
see  that  it  was  loose  on  the  trigger  finger  rod. 
That's  the  way  I  determined  it  was  loose.  I  had 
to  take  the  end  of  it  and  move  it  a  little,  and  it 
didn't  move  the  tri])  rod,  the  tri])  finger." 

''Question:    Did   you   make   any    statements 
before  that  all  you  had  done  was  to  look  at  that 
device,  that   you  hadn't  tampered  with   it  or 
touched  it  ?  Answer :  No,  I  don 't  think  anybody 
ever  asked  me  anything  about  it." 
And  Mr.  dinger,  if  your  Honor  recalls,  testified 
fairly  and  honestly  on  that  point.    Mr.  Olinger,  if 
your  Honor  recalls,  testified  that  when  he  came  there 
on  July  5  he  had  first  examined  this  Pickering  gov- 
ernor along  with  Mr.  [377]  Janecek,  and  they  tried 
it  three  or  four  times,  and  it  apparently  tripped, 
it  apparently  kicked  out,  but  Mr.  Olinger  himself 
said   that   he   couldn't   understand   v/hy   it   hadn't 
worked  the  day  of  the  accident.    He  realized  that 
if  it  had  worked,  the  accident  wouldn't  have  oc- 
curred, and  he  said  he  couldn't  understand  why  it 
hadn't    automatically   tripped   after    the    belt   had 
broken;  that  was  why,  it  was  on  his  recommenda- 
tion, and  the  exhibits  are  there  in  evidence,  it  was 
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on  liis  recommendation,  and  he's  the  Hartford,  that 
the.y  put  on  this  automatic  device,  because  they  rec- 
ognized the  danger  that  would  occur  if  this  Picker- 
ing governor  didn't  function  by  the  belt  breaking, 
so  they  put  on  this  automatic  device,  at  his  own  sug- 
gestion; to  use  a  common  term,  it  was  "his  baby," 
and  the  first  time  he  and  Janecek,  Mr.  Olinger  testi- 
fied, tripped  the  automatic  stop  by  hand,  pushing  up 
the  idler  pulley,  and  it  tripped  a  number  of  times,  so 
he  went  around  and  made  some  other  investigations, 
this  is  right  July  5,  and  then  he  went  back  to  that 
Pickering  governor  and  he  found  Wheeler  there, 
and  he  and  Wheeler  worked  the  Pickering  governor 
together,  and  neither  one  of  them,  Mr.  Olinger  testi- 
fied, neither  one  of  them  could  get  that  automatic 
trip  to  work  at  all,  and  he  testified  on  that  second 
occasion  that  they  tried  it  four  or  five  times,  and  on 
none  of  these  operations  did  it  work,  and  then  I 
asked  Mr.  Olinger  the  question  point-blank,  because 
there  had  been  some  very  adroit  questioning  on  the 
point,  [378]  I  asked  him  what  Mr.  Wheeler  had  to 
say,  and  Olinger  testified  that  Wheeler  didn't  say 
anything  at  the  time  to  him  as  to  the  condition  of 
the  trip  as  he,  Wheeler,  had  found  it  the  day  of  the 
accident  a  couple  of  days  before. 

Now,  Mr.  Olinger  was  a  very  fair,  honest  witness. 
He  might  have  been  a  poor  investigator  on  this  par- 
ticular point  as  far  as  the  Hartford  was  concerned, 
because  he  said  that  he  didn't  go  up  and  look  for 
those  set  screws.  I'm  not  criticizing  him.  It  may  be, 
as  Mr.  Wheeler  said,  he  was  familiar  with  it,  he  had 
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been  there  twenty  or  thirty  years,  that  was  his  liveli- 
hood, that's  all  he  had  ever  done,  apparently,  as  far 
as  this  record  was  concerned,  and  there  may  have 
been  a  lot  of  extraneous  reasons  why  Olinger  didn't 
pick  out  why  this  device  didn't  woik,  but  in  any 
event  he  was  a  fair  and  honest  man,  and  he  testified 
he  didn't  even  ask  Wheeler  what  its  position  was 
after  the  accident.  That's  Olinger 's  testimony;  oh, 
before  we  leave  Mr.  Olinger,  your  Honoi'  will  recall 
that  on  cross-examination  he  said  that  he  came  back 
without  Wheeler,  without  anybody,  he  came  back 
and  he  made  his  own  investigation,  and  he  still 
couldn't  understand  why  that  Pickering  governor 
hadn't  automatically  tripped,  so  he  went  back  and 
tried  it  several  times  alone,  and  every  time,  he  testi- 
fied honestly  and  I  respect  him  for  it,  that  it  didn't 
work. 

Now,  if  your  Honor  please,  this  testimony  of 
Olinger  [379]  together  with  Wheeler's  proves  con- 
clusively that  the  automatic  device  after  the  belt 
broke,  at  the  time  of  the  accident,  failed  to  func- 
tion, just  as  it  failed  to  function  wdthin  a  day  or 
two  after.  The  Hartford 's  own  representatives  tried 
it,  and  it  w^as  not,  apparently  it  was  not  until  a  long 
time  later,  mayhap  that  it  was  until  this  lawsuit  as 
far  as  the  Hartford  is  concerned,  I  don't  know  any- 
thing what's  in  their  files  on  the  point,  but  it  was 
discovered  why  this  Pickering  governor  wasn't 
functioning,  which  was  due  to  the  loose  set  screw. 
Now,  this  set  screw  was  loose  at  the  time  of  the  acci- 
dent, and  this  set  screw,  the  automatic  safety  of  the 
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Pickering  governor,  was  within  the  definition  of  an 
object  as  far  as  this  insurance  policy  is  concerned. 
Now,  if  your  Honor  will  bear  with  me 

The  Court:  I  don't  know  whether  you  care  to 
comment  on  it  or  not,  but  it  would  seem  obvious, 
under  your  theory,  someone  must  have  tightened  the 
set  screw^  after  the  accident  and  then  loosened  it 
again. 

Mr.  Kelley:  Not  necessarily,  if  your  Honor 
pleases. 

The  Court :  Didn  't  Mr.  Janecek,  an  agent  of  the 
company,  test  it  and  it  worked,  and  afterward  Mr. 
Wheeler  tested  it  and  it  didn't  work?  That's  the 
sequence  of  the  tests,  isn't  it,  on  the  governor? 

Mr.  Kelley:  Well,  as  I  understand  it,  your 
Honor,  and  I  think  I  can  say  without  fear  of  con- 
tradiction, from  my  [380]  own  trial  notes  on  the 
point,  and  I  would  welcome  your  Honor  asking  Mr. 
Taylor  to  get  out  the  record  on  it,  but  a.s  I  recall 
Mr.  Janecek 's  testimony  on  that  specific  point,  he 
noticed  the  Pickering  governor  had  not  tripped; 
secondly  he  noticed  the  safety  chain  hadn't  pulled 
from  the  pin 

The  Court:     Yes,  I  remember  that. 

Mr.  Kelley:  then  third,  he  didn't  touch  any- 
thing; he  wanted  the  insurance  man  to  investigate, 
which  I  submit  incidentally  is  a  very  proper  and 
sensible  and  logical  thing  for  him  to  do. 

The  Court:  I  wasn't  talking  about  that  visit  of 
Mr.  Janecek  to  the  engine  at  the  time  immediately 
after    the    accident.     Perhaps    I'm    wrong,    but    I 
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tlioiii^lil  lie  and  some  agent  of  the  insurance  com- 
pany worked  that  pulley  up  and  down,  and  it 
worked,  then  subsequently  Wheeler  atid  one  of  the 
agents  tried  it  and  it  didn't  work,  and  then  it  didn't 
work  again'? 

Mr.  Kelley:  I  think  your  Honor  has  in  mind 
this  testimony  by  H.  C.  dinger  that  he  came  over 
here  and  went  down  to  examine  the  Pickering  gov- 
ernor himself  on  July  5,  if  your  Honor  pleases, 
and  the  first  time  that  he  went  down  to  the  Pick- 
ering governor  he  was  with  Mr.  Janecek,  and  the 
two  of  them  worked  this  Pickering  governor  to- 
gether right  then  and  there  for  about  three  or  four 
times,  and  it  tripped,  the  idler  pulley,  working  it 
1)y  hand,  it  apparently  worked ;  but  Mr.  dinger  tes- 
tified right  that  very  same  day,  your  Honor,  [381]  I 
think  I  can  safely  say,  viewing  his  testimony  as  a 
whole,  probably  within  the  next  half  hour,  mayhap 
within  the  next  ten  or  fifteen  minutes,  Mr.  dinger 
Avent  back  there  and  he  saw  Wheeler,  and  the  two  of 
them,  went  over  there,  and  the  two  of  them  tried  to 
trip  it  the  same  way  that  he  and  Janecek  had,  and 
it  didn't  trip;  then  Mr.  dinger,  realizing  that  that 
was  a  most  vital  thing,  although  of  course  this  law- 
suit, the  possibility  of  it,  wasn't  even  thought  of 
then,  I  apprehend,  even  by  the  Hartford,  neverthe- 
less in  completing  his  own  investigation  goes  back 
again,  I  don't  know,  ten  or  fifteen  minutes,  maybe 
an  hour,  I  don't  know,  he  makes  his  other  investi- 
gation, he  comes  back  that  very  same  day,  he  tells  us 
very  fairly  and  squarely,  alone,  without  anybody 
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around,  he  himself  tried  it  and  he  says  it  didn't 
trip. 

The  Court:  The  point  I  was  making,  if  the  set 
screw  was  responsible  for  its  working  or  not  work- 
ing, then  it  must  have  been  loose  at  the  time  of 
the  accident,  tight  when  he  and  Janecek  testified 
it  worked,  loose  when  Wheeler  and  Olinger  testified 
it  didn't  work. 

Mr.  Kelley :  That  might  well  be.  On  that  point, 
I  call  your  Honor's  attention  to  schedule  6  of  the 
policy,  particularly  paragraph  4,  the  definition  of 
object,  and  I'm  quoting  now: 

"As  respects  any  such  engine  'object'  shall 

mean  the  complete  engine  so  described  (which 

shall  include  any  [382]  apparatus  used  as  an 

auxiliary  in  the  operation  of  the  engine  and 

mounted  on  its  frame,  and  all  inter-connecting 

piping  between  parts  of  the  engine) ,  but  it  shall 

not  include  any  piping  leading  to  or  from  the 

engine,  nor  the  condenser  or  its  connecting  pipe 

(or  adapter),  nor  any  electrical  machine  (other 

than  a  governor  motor)" 

and  permit  the  interruption  for  me  to  say  that  the 

very  specific  exception  for  a  governor  as  a  matter  of 

construction  argues  conclusively  that  they  had  in 

mind  to  except  a  governor;  of  course,  in  engines 

of  this  type,  even  though  some  of  them  may  not  have 

had  this  automatic  safety  device,  which  the  record 

shows  wasn't  apparently  on  this  at  the  beginning, 

all  of  them  have  to  have  a  governor,  we  know  that. 

Continuing  with  the  quotation : 
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"or  part  thereof,  whether  niounted  with  the 
engine  on  a  eoninion  shaft  or  bed  or  otherwise, 
nor  any  foundation  or  other  structure  sui)port- 
ing  the  engine,  nor  any  mechanism,  appliance  or 
shafting  connected  to  the  engine  by  belts,  ropes, 
chains,  couplings,  gears,  pipe  or  other  means." 

Now,  if  your  Honor  please,  I  haven't  been  able 
to  find  what  we  call  a  horse  and  buggy  case  in  the 
Ninth  Circuit.  I  haven't  been  able  to  find  too  many 
authorities  directly  in  point  anywheres  on  this  spe- 
cific problem,  but  the  case  of  Ocean  Accident  & 
Guarantee  Corporation  vs.  Penick  &  Ford,  [383] 
101  F.  2d  493,  comes  as  close  to  being  what  we  fa- 
miliarly call  a  horse  and  buggy  case  on  this  ques- 
tion, the  main  question  which  your  Honor  has  to 
decide,  as  to  whether  or  not  there  was  an  accident 
within  the  purview  of  the  policy.  It  perhaps  may 
save  the  Court's  time  if  I  would  respectfully  ask 
your  Honor  to  follow  the  definition  of  accident  on 
schedule  6  of  the  policy  as  I  read  the  phraseology 
of  the  opinion  of  the  Circuit  Court  of  Appeals  of 
the  Eighth  Circuit  in  the  Penick  case,  in  passing 
on  the  term  accident.  In  this  case  I  might  say  to 
your  Honor  that  the  plaintiff  owned  and  operated 
a  sugar  cane  products  refining  plant  at  Cedar  Rap- 
ids, Iowa,  and  the  policy  in  question  was  issued  by 
the  Ocean  Accident  to  Penick  and  Ford,  and  pro- 
vided that  the  insurer  would  indemnify  the  plain- 
tiff against  loss  resulting  from  an  accident  to  the 
machinery  covered  by  the  policy.  Now,  the  term 
''accident"  was  defined  in  the  policy  passed  on  by 
the  court  as  follows : 
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''A  sudden  and  accidental  breaking,  deform- 
ing, burning  out  or  rupturing  of  the  object  or 
any  part  thereof,  which  manifests  itself  at  the 
time  of  its  occurrency  by  immediately  prevent- 
ing continued  operation  or  by  immediately  im- 
pairing the  functions  of  the  object  and  which 
necessitates  repair  or  replacement  before  its 
operation  can  be  resumed  or  its  functions  re- 
stored." [384] 

If  my  memory  serves  me  correctly,  that's  the 
phraseology  of  the  policy  we  have  in  the  case  at 
bar.  Now,  one  answer  to  the  very  pertinent  ques- 
tion that  3^our  Honor  put  from  the  bench,  as  to 
whether  or  not  the  Brown  ell  overspeed  hadn't  been 
tripped  out  by  the  centrifugal  force,  is  that  that  of 
course  is  diametrically,  and  it  must  be  in  view  of 
the  evidence  and  the  cross-examination  and  the 
statement  of  counsel  and  the  whole  theory  upon 
which  the  defendant  proceeded,  that's  diametrically 
opposite  from  their  contention,  which  I  apprehend 
will  be  that  this  Pickering  governor  functioned;  it 
functioned,  they  will  have  your  Honor  imderstand, 
it  functioned  at  the  time  of  the  accident,  because 
the  one  time  that  Olinger  and  Janecek  tried  it,  a 
day  or  so  after  the  accident,  it  functioned  then,  and 
when  they  took  it  out  and  tested  it  on  August  4, 
I'm  speaking  of  the  Pickering  governor  now,  they'll 
say  "Why,  it  functioned  then,  and  the  real  cause  of 
this  accident  was  a  leaking";  at  least  that's  the 
only  innuendo.  True,  they  haven't  plead  affirma- 
tively anything.    True,  there's  a  lot  of  evidence  in 
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here  that  would  Iiave  been  objected  to  if  there  was 
a  jury,  on  the  contention  it  was  such  matter  that 
should  have  been  pleaded,  but  I  didn't  make  the  ob- 
jection, but  the  inference  will  be  urged  upon  your 
Honor  that  the  cause  was  that  this  butterfly  never 
closed  up,  and  there  was  a  lot  of  steam  coming  in, 
and  in  fact  they'll  say  there  was  some  hearsay  [385] 
testimony  hy  Wheeler  that  at  one  time  the  paper 
machine  could  run  even  though  the  butterfly  valve 
had  worked. 

Now,  the  facts,  the  undisputed  facts,  are  that  the 
safety  chain,  the  handle  of  which  your  Honor  will 
observe  is  on  Exhibit  9,  the  undisputed  facts  are 
that  at  least  one  and  probably  two  of  the  employees 
I  believe  testified  that  they  pulled  it,  and  one  of 
them,  I  think  it  was  Leitner,  said  that  he  pulled  it 
not  once,  but  twice,  and  w^hen  he  pulled  it  if  any- 
thing the  speed  of  the  machine  seemed  to  increase, 
and  the  undisputed  facts  with  respect  to  the  other 
end  of  the  safety  chain,  going  through  the  floor, 
Janecek  testified  without  contradiction  that  that 
pin  had  never  been  pulled  out  by  the  eyes,  so  that 
the  overspeed  governor,  as  far  as  being  operated  by 
the  safety  chain,  was  not. 

Now  then,  I  apprehend  that  the  defendant  will 
maintain,  "Well,  the  Brownell  control  was  in  a 
tripped  position,  so  that  shows  that  the  safety  de- 
vice must  have  worked."  Well,  the  answer,  of 
course,  is  Beguelin's  testimony,  that  goes  undis- 
puted, that  at  times  even  this  main  belt,  even  in  a 
normal  operation,  would  trip  that  trigger,  because 
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it  was  flush  with  it.  The  testimony  is,  as  I  recall, 
it's  only  about  a  half  inch  distance  away,  that  trig- 
ger. Of  course,  if  the  trigger  were  not  in  a  tripped 
position  after  the  accident,  the  Hartford  wouldn't 
have  any  case  at  all,  it  wouldn't  have  any  standing 
anywhere,  because  it  would  be  [386]  patent  that 
none  of  the  safety  devices  worked,  but  when  they 
came  into  court  their  theory  at  least,  I  don't  know 
what  it  will  be  by  the  time  we  hit  the  argument,  but 
at  least  when  they  came  into  court  the  trend  of  all 
of  their  cross-examination  was  to  the  effect  that  that 
Brownell  stop  must  have  worked. 

Now,   if   your   Honor   pleases,    the   whole   thing 
hinges  on  the  fact  of  engine  overspeed.    I  submit 
that  there's  no  testimony  that  the  overspeed  was 
caused   by   anything  but   the   engine   itself.    Your 
Honor  will  recall  that  there  was  no  testimony  intro- 
duced here  that  the  engine  didn't  seriously  over- 
speed.   Your  Honor  will  recall,  although  Mr.  Mur- 
ray or  one  of  the  Hartford  representatives  was  in- 
clined to  say  that  the  steam  engine  and  the  main 
line  shaft  and  the  number  4  machine  did  not  operate 
as  a  unit,  your  Honor  will  recall  from  your  observa- 
tion at  the  premises  and  the  testimony  of  all  six  of 
those  employees  who  were  present  at  the  time,  that 
the  Sumner  steam  engine  and  the  main  line  shaft 
and  the  number  4  machine  all  operated  as  a  unit. 
The  only  way,  and  the  record  is  replete  on  cross- 
examination  too,  the  only  w^ay  that  the  number  4 
machine  could  gain  speed  was  from  that  engine. 
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Now,  perhaps  this  is  the  j) roper  Juncture  to  j)ause 
a  moment  and  turn  back  to  the  testimony  of  Mr. 
Black  at  the  beginning  of  tlic  trial  on  tliis  ])oint. 
Your  Honor  will  recall  [387]  tliat  lie  identified  Ex- 
liibit  1  here  as  the  general  view  of  the  number  4 
machine.  Your  Honor  will  recall  the  testimony  that 
Janecek  and  one  of  the  employees  was  in  the  vicin- 
ity here  where  my  })encil  is  indicating,  at  the  south 
end  of  that  number  4  machine,  and  your  Honor  will 
recall  that  these  pulleys  and  these  shaftings  which 
go  down  through  the  floor  connect  with  this  main 
line  shaftino-  that's  set  forth  in  exhibits  3  and  4. 
Your  Honor  will  recall  that  all  this  main  line  shaft- 
ing, some  139  feet  of  shafting,  and  a  number  of 
jnilleys,  8,  I  think,  at  the  time  of  the  accident,  with 
suitable  bearings  and  so  on,  your  Honor  will  recall 
that  that  shafting  in  turn  was  connected  by  one 
main  engine  belt,  a  width  of  some  22  inches,  I  be- 
lieve, heavy,  stiff,  9-ply  belting,  which,  as  far  as 
its  east  end  is  concerned,  on  the  driving  pulley  of 
the  engine  wheel,  is  in  very  close  quarters,  and  can't 
move  to  the  north  without  hitting  a  wheel  which 
would  kick  it  back  with  a  tendency  to  move  it 
south,  and  of  course  if  it  moved  a  half  inch  south 
it  would  hit  the  trigger. 

Your  Honor  I  know  recalls  that  this  number  4 
paper  machine  is  made  up  of  some  half  a  dozen 
component  parts,  a  wire  section,  a  first  press  and 
a  second  press  and  a  third  press,  the  drier  section, 
and  finally,  'way  back  here  on  the  south  end,  the 
calender   stacks.    Now,   this   whole   machine,    as   I 
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say,  was  run  by  tliis  Sumner  steam  engine.  This 
Sumner  [388]  steam  engine  had,  as  we  know,  the 
two  control  devices,  the  Pickering  governor  and  the 
Brownell  overspeed. 

Now,  your  Honor  will  also  recall  Mr.  Black's  tes- 
timony that  there's  a  difference  between  the  speed 
with  which  this  paper  goes  through  from  the  north 
to  tlie  south,  and  the  speed  in  revolutions  per  minute 
of  this  Sumner  steam  engine.  Your  Honor  will  recall 
that  the  testimony  in  that  respect  was  that  there 
were  some  346  lineal  feet  of  paper  coming  out  of 
that  machine  per  minute,  and  in  order  to  get  that  at 
the  time  there  was  some  138  revolutions  per  minute. 
Your  Honor  will  recall  Mr.  Black's  testimony  that 
the  maximum  speed  at  which  the  paper  had  been 
run  through  the  number  4  machine  was  approxi- 
mately 690  lineal  feet  of  paper  per  minute,  which 
corresponds,  he  testified,  to  an  engine  speed  of  270 
RPM's  on  the  Sumner  steam  engine,  and  that  690 
feet  per  minute  was  not  quite  double  the  speed  at 
which  the  engine  was  set  at  the  time  of  the  accident. 
Now,  that's  significant  in  view  of  this;  there's  testi- 
mony by  both  Mr.  Black  and  Mr.  Janecek,  the  mill 
manager  and  the  superintendent  respectively,  who 
certainly  ought  to  know,  whose  business  it  is  to  know 
the  speed  of  making  paper,  that  they  hadn't  made 
paper  at  that  maximum  speed  for  a  number  of 
years ;  my  recollection  was  that  it  was  at  least  1940 
or  1941,  it  might  have  been  longer,  but  it  was  at 
least  that.  In  fact,  I  believe  Janecek  gave  some  rea- 
sons why  they  didn't  make  that  high  speed  [389] 
now. 
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Here  is  a  differential  that  your  Honor  may  want 
to  keep  in  mind  as  a  matter  of  arithmetic:  The 
testimony  is  in  there  that  there's  a  difference  be- 
tween paper  speed  and  speed  of  the  ciigino,  and 
there's  a  constant  fixed  relationship  between  paper 
speed  and  the  speed  of  the  engine,  and  the  speed  of 
the  engine  in  RPM's  times  2.52  will  give  you  the 
X)aper  speed.  Your  Honor  recalls  those  background 
facts,  I  know,  and  with  the  view  of  the  premises  and 
the  aid  of  these  exhibits  which  I  feel  fairly  portray 
the  situation,  will  understand  the  background  upon 
which  was  super-imposed  this  all-important  testi- 
mony from  the  six  witnesses,  every  one  of  whom  the 
Hartford  contacted,  and  from  every  one  of  whom  the 
Hartford  got  a  written  statement,  according  to  the 
testimony  of  Mr.  Fullmer,  who  testified  and  who 
stand  uncontradicted  on  this,  that  the  number  4 
machine  was  running  faster  than  they  had  ever 
heard  it  run  at  a  paper-making  speed. 

The  significance  of  that,  of  course,  is  that  some 
of  them,  I  can't  recall  their  names  now,  or  the  exact 
times  they  said  they  had  been  employed,  but  your 
Honor  will  recall  that  a  mimber  of  them  had  been 
employed  there  for  many  years,  at  least  a  number  of 
years,  and  all  of  them,  including,  the  superintendent 
Janecek,  testified  that  that  number  4  machine  w^as 
running  faster  than  they  had  ever  heard  it  run  at 
a  paper-making  [390]  speed. 

Now,  the  significance  of  Mr.  Janecek 's  testimony 
didn't  strike  me  until  the  second  day  of  this  trial, 
but  if  you'll  recall,  your  Honor,  this  exhibit  5  shows 
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the  press  rolls  of  the  first  press,  and  you  will  recall 
that  Janeeek  stated  that  he  was  up  some  distance, 
fifteen  or  twenty  feet,  I  think  he  put  it,  to  the  south 
of  this  position  as  shown.  Now,  exhibit  6  is  a 
close-up  view  of  the  couch  roll  of  the  wire  screen. 
Now,  it  can  be  further  identified  by  I  think  they 
call  these  vertical  pipes  which  appear  in  both  exhibit 
5  and  6, 1  think  they  call  them  water  legs.  Well,  here 
are  the  water  legs,  and  in  connection  with  that,  look 
at  exhibit  7,  w^hich  is  a  picture  of  the  driven  pulley 
for  the  wire  section,  and  here 's  the  belt  on  the  pulley 
which  leads  down  to  the  pulley  on  the  line  shaft. 
Now,  this  is  the  pulley  that  Janeeek  said  he  saw  go 
lip  in  the  air,  and  he  said  he  saw  it  go  up  when  he 
was  facing  in  a  generally  northwesterly  direction. 
Now,  then,  with  respect  to  the  speed  of  the  machine, 
all  these  other  witnesses  testified,  Davis  and  the 
tender  on  the  number  4  machine,  testified  to  the  pulj) 
going  up  in  the  air.  Janeeek  said  when  he  was  look- 
ing over  here  he  saw  the  pulp  go  up  I  think  he 
said  four  or  five  feet,  and  I  called  his  attention  to 
this  pipe  here  at  the  time,  and  he  said  he  saw  the 
pulp  go  up  higher  than  that,  and  he  saw  that,  of 
course,  first;  he  must  have  seen  it  first  before  he 
saw  [391]  this  wire  pulley. 

Now,  the  wire  pulley,  if  it  w^as  the  first  thing 
which  broke,  if  it  was  the  first  thing  which  broke  on 
the  machinery,  did  so  after  the  engine  and  the  line 
shaft  and  the  machinery  were  going  at  an  overspeed, 
just  the  sequence  of  events,  just  from  Janeeek 's 
testimony  alone.  To  me  that's  significant.  Of  course, 
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it  is  for  your  Honor  a.s  a  trier  of  Pact  to  weigh  the 
probative  value,  but  it  seems  to  me  that  that's  sig- 
nificant of  the  fact,  in  addition  to  the  sworn  testi- 
mony of  these  other  witnesses,  all  of  whom  gave 
written  statements  to  the  Hartford,  and  all  of  whom 
are  uncontradicted  on  the  point  that  the  engine  must 
have  been  running  away,  and  why  did  the  engine  run 
away?  Because  the  control  devices  didn't  work. 

Now,  it  would  seem  that  would  be  patent,  but  we 
also  called  in  a  gentleman  who  is  very  familiar  with 
this  identical  machine,  who  had  gone  out  to  the 
paper  mill  any  number  of  times  over  a  quarter  of  a 
century,  who  w^as  a  capable  expert,  an  engineer,  both 
a  mechanical  and  structural  engineer;  I  believe  he's 
the  chief  engineer  and  assistant  manager  there  of 
the  Union  Iron  Works;  I  don't  ajjprehend  that  ])e- 
cause  the  Union  Iron  Works  did  the  repairing  and 
at  least  supplied  some  of  the  machinery  after  the 
accident  to  the  paper  mill,  that  anyone  would 
impugn  the  testimony  of  Mr.  MacCamy,  who  tes- 
tified in  response  to  a  hypothetical  [392]  question 
that  set  forth  all  the  facts,  and  which,  although  there 
was  a  time  at  the  moment,  I  remember  there  was 
some  effort  to  pooh-pooh  it,  but  it  had  to  contain 
the  factor  of  overspeed,  and  it  wasn't  begging  the 
question,  because  all  these  six  witnesses  had  testified 
that  they  heard  this  increased  speed,  that  the  stead}^ 
hum  of  the  paper  machine  at  along  about  346  lineal 
feet,  or  whatever  the  particular  grade  was  they  were 
making,  was  familiar  to  the  machine  tenders,  and 
they  recognized  that  by  then,  they  heard  this  roar 
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or  this  loud  noise  and  this  overspeed,  and  Mr.  Mac- 
Camy  testified  that  assuming  all  the  factual  situa- 
tion, and  I  think  the  hypothetical  question  properly 
embodied  wliat  had  been  testified  in  the  record, 
assuming  all  that,  what  in  his  opinion  produced  that 
damage,  and  he  testified  the  run-away  speed  of  the 
engine.  Then  he  was  asked  the  question  "What  in 
your  opinion  must  have  happened  to  the  control 
devices  on  this  engine  to  produce  such  damage'?" 
and  he  said  they  didn't  function. 

We  know  the  Pickering  governor  didn't  function. 
We  know  the  safety  chain  that  was  pulled  didn't 
function.  Now,  then,  the  only  other  fact  the  Hart- 
ford could  stand  on  was  that  the  Brownell  overspeed 
was  in  a  tripped  position,  which  was  undisputed ;  no 
representative  of  the  mill  says  otherwise,  but  in  the 
same  breath  the  Hartford  by  their  questioning  and 
cross-examination  and  by  their  argument  will  say 
that  that  [393]  butterfly  valve  permitted  the  steam 
to  come  in,  because  it  was  improperly  closed.  I 
apprehend  there  may  be  some  argument  with  respect 
to  packing  on  that,  but  Mr.  MacCamy  said  that  in 
his  opinion  the  control  devices  didn't  operate.  Now, 
he  was  also  asked  on  redirect,  if  I  recall,  assuming 
that  the  trigger  of  the  Brownell  overspeed  stop  was 
tripped,  what  could  have  caused  it.  He  said  the 
trigger  being  located  as  it  was  could  have  easily  been 
tripped  by  the  main  belt,  which  was,  of  course,  loose 
as  the  result  of  the  accident,  and  unrestrained  as 
to  side  movements. 

Now,  also  touching  on  the  query  your  Honor  made 
some  time  ago,  he  was  asked  this  question :  "In  your 
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opinion  would  the  pulleys  on  the  line  shaft  have  ex- 
ploded if  the  control  devices  on  the  engine  had  i'niH'- 
tioned?"  and  he  answered  "No,  because  the  ('(nitrol 
devices  should  have  functioned  before  they  reached 
their  critical  rim  speed."  Now  Mr.  MacCamy  has 
had,  as  I  say,  a  wealth  of  background  and  experience 
in  this  line.  You  were  told  in  the  opening  statement 
of  defendant  that  experts  would  be  called.  I  appre- 
hended that  there  would  ])e  some  ai'gument  impugn- 
ing Mr.  MaeCamy,  perhaps,  because  he  mi^ht  be 
interested  in  keeping  in  the  good  graces  of  the 
Inland  Eiiipiie  Paper  Company,  or  something  of 
that  sort,  and  they  would  have  some  independent, 
and  we  know  that  the  Hartford  Company  with  its 
vast  resources  and  contacts,  if  they  could  have  had 
some  independent  engineer  come  here  and  [394]  give 
independent  testimony  that  the  failure  of  the  control 
devices  did  not  cause  this  loss  and  damage,  they 
would  have  done  so,  and  in  fact,  I  think  a  reference 
by  Mr.  Taylor  to  the  record  would  bear  me  out  in 
this,  that  you  were  given  to  understand  in  the  open- 
ing statement  that  there  w^ould  be  such  an  expert. 
Now,  there  hasn't  been. 

The  theory  of  the  defendant  as  I  see  it,  they  have 
some  theory  as  far  as  their  pleading  is  concerned, 
their  pleadings  would  indicate  there  was  no  accident 
within  the  policy,  paragraph  4  of  the  answer,  that 
the  governor  belt  was  not  part  of  the  steam  engine, 
paragraph  5  of  the  answer ;  that  would  indicate  some 
theory,  but  as  far  as  their  evidence  is  concerned, 
there  isn't  anything  introduced  here  but  confusion 
sought  to  be  engendered  on  their  cross-examination. 
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There's  Ijeen  no  affirmative  testimony  showing  any 
theory  <m  the  part  of  the  defendant,  and  I  submit, 
if  your  Honor  pleases,  that  the  plaintiff  has  sus- 
tained the  burden  of  proof  in  this  respect;  before 
I  leave,  first  with  respect  to  this  Pickering  governor, 
it  is  undisputed  that  the  belt  broke;  second^,  it's 
undisputed  that  if  the  automatic  safety  had  worked 
the  speed  of  the  Sumner  engine  would  have  been 
controlled  at  least  to  an  idling  speed.  I  don't  see 
how  Mr.  Paine  or  anyone  else  could  controvert  that. 
In  the  third  place,  Olinger  failed  to  get  the  auto- 
matic safety  stop  to  work  on  numerous  attempts 
only  a  couple  of  days  after  the  [395]  accident.  In 
the  fourth  place,  all  concerned,  prior  to  the  accident, 
everyl3ody,  the  Hartford  and  the  Inland  both,  all 
concerned  agreed  that  the  safety  device  as  originally 
recommended  by  the  company  were  O.K.  Your 
Honor  has  seen  these  exhibits  in  which  the  company 
has  stated  not  once  but  several  times,  December  18, 
1945,  no  conditions  were  observed  that  require  atten- 
tion at  this  time,  specifically  speaking  about  Sumner 
steam  engine  number  4;  I'm  referring  now  to  plain- 
tiff's Exhibit  number  17.  The  company  said  the  same 
thing  on  April  25,  referring  specifically  to  Siunner 
steam  engine  nmnber  4,  no  conditions  were  observed 
that  require  attention  at  this  time,  and  it  came  from 
the  Hartford,  although  there  was  some  quibbling 
about  Murray  not  signing  the  letter;  and  then  we 
have  Wheeler's  testimony  on  cross-examination  that 
he  had  been  changing  the  belt  just  the  day  before. 
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That's  the  plaintiff's  case.  What  liave  we  got 
against  that'?  Tests  made  by  the  Hartford  a  month 
later,  when  the  machinery,  line  shaft,  and  the  butter- 
fly valve  at  least,  had  been  repaired  and  put  back 
in  working  order,  and  also  a  pin  had  been  placed  in 
the  Pickering  governor  in  place  of  the  previous  set 
screw,  and  of  course  the  thing  that  made  the  auto- 
matic stop  work  on  August  4  was  this  pin  that 
replaced  the  set  screw.  Secondly,  in  explanation  why 
the  Brownell  overspeed  was  in  a  tripped  condition, 
there  was  no  [396]  testimony  here  adduced  by  the 
defendant,  if  your  Honor  pleases,  that  the  Brownell 
overspeed  was  not  in  a  normal  operating  condition, 
but  Beguelin's  testimony  was  affirmative,  not  only 
on  direct  but  again  on  rebuttal,  that  it  was  in  a 
normal  operating  condition. 

Now,  again,  there's  no  testimony  adduced  by  the 
Hartford  that  the  main  line  belt  could  not  have 
tripped  the  trigger  at  the  time  of  the  accident,  and 
opposed  to  that  you've  got  Beguelin,  you've  got 
Janecek,  you've  got  MacCamy,  who  all  said  that  it 
could  have.  Indeed,  Beguelin  testified  that  it 
actually,  during  normal  operations,  had  tripped  it, 
and  your  Honor  has  the  pictures  there. 

In  the  third  place,  this  emergency  safety  chain 
never  worked;  the  pin  was  never  pulled  out  of  the 
eyes,  Janecek  testified.  Finally,  the  engine  was  idling 
after  the  accident.  The  evidence  is  that  the  amount 
of  steam  going  through  the  butterfly  valve  when  it 
was  closed  as  far  as  the  counter-weight  would  close 
it  still  would  only  permit  steam  to  permit  the  engine 
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to  run  at  an  idling  speed.  In  other  words,  the 
Brownell  had  not  been  tripped;  in  other  words,  the 
Brownell  had  not  been  tripped,  if  the  Court  please, 
by  the  centrifugal  force.  The  butterfly  valve  had 
been  closed  as  far  as  it  was  possible  to  do  so. 

I  regard  these  factual  questions  as  all  determina- 
tive of  this  case,  if  your  Honor  please.  [397] 

The  Court :     We  '11  recess  for  about  five  minutes. 

(Short  recess.) 

Mr.  Paine:  I  wonder  if  I  might  ask  your 
Honor's  indulgence  slightly.  I  have  in  my  own  mind 
broken  this  argument  into  two  phases,  one  dealing 
primarily  with  the  factual  situation,  the  other 
dealing  with  the  law,  even  assuming  the  factual  situ- 
ation might  be  established  in  accordance  with  the 
plaintiff's  theory.  I'd  like  to  devote  about  an  hour 
to  the  factual  situation,  so  that  if  possibly  we  might 
run  five  or  ten  minutes  over-time  in  the  noon  hour, 
it  would  make  a  more  natural  breaking  in  the 
argument. 

The  Court:     Yes,  all  right. 

Mr.  Paine :  Just  out  of  sequence,  but  in  passing, 
in  order  to  clear  up  any  inferences  or  imputations 
that  Mr.  Kelley  made  in  regard  to  the  failure  of 
.the  defendant  to  call  Mr.  Vandereb  as  an  expert 
witness,  he  was  brought  out  here  as  an  expert  wit- 
ness, and  I  think  I  did  refer  in  my  opening  state- 
ment that  I  might  call  him.  Your  Honor  might 
remember  that  at  the  conclusion  of  the  testimony 
we  adjourned  early,  and  we  had  an  agreement  that 
I  would  in  the  evening  attempt  to  eliminate  any 
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duplicating  testimony.  I  have  no  criticism  of  Mr. 
MacCamy,  no  imputations  tliat  lie  wasn't  entirely 
honest,  due  to  the  fact  that  the  Union  Ii'on  does 
work  for  the  Inland  Empire  Paper  Company,  and 
when  I  read  over  Mr.  MacCamy 's  testimony  and 
carefully  analyzed  the  [398]  various  things  he  had 
said,  I  realized  he  had  covered  all  the  expert  testi- 
mony that  I  thought  could  be  covered  in  this  case, 
and  would  be  jnirely  repetitious  by  Mr.  Vandereb, 
and  I  knocked  it  out  for  that  reason,  and  I'm  per- 
fectly willing  to  rely  on  Mr.  MacCamy 's  testimony. 
I  don't  think  there's  anything  harmful  to  the  de- 
fendant's theory,  and  it  is  extremely  important,  as 
I  will  show. 

To  begin  with,  we  have  to  keep  clearly  in  mind 
this  is  a  suit  under  an  accident  policy  of  insurance. 
We  are  governed  by  that,  and  it's  whether  or  not 
the  damages  that  are  sought  to  be  recovered  here  are 
covered  by  that  policy  of  insurance.  The  policy  of 
insurance  under  section  1  of  it  is  to  pay  for  loss 
of  property  to  the  assured  directly  damaged  by  such 
accident,  according  to  the  various  schedules  con- 
tained in  the  policy,  and  under  schedule  6,  the  only 
accident  which  the  policy  indemnifies  for  is  an  acci- 
dent caused  directly  by  the  breaking,  an  accidental 
breaking,  of  some  part  of  the  insured  object. 

Now,  Mr.  Kelley  in  closing  up  his  argument  here 
is  apparently  going  on  the  assumption  that  he  can 
recover  if  he  establishes  that  the  engine  overspeeded. 
Of  course,  this  isn't  a  policy  of  insurance  to  cover 
for   damages    caused   by   the    overspeeding    of    an 
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engine.  He's  going  on  the  further  assumption,  and 
he  woimd  up  his  argument  on  that  basis,  that  the 
control  devices  failed  to  function,  the  engine  was 
running  away  because  the  control  devices  didn't 
work,  as  if  he  were  covered  under  a  policy  of  insur- 
ance which  protected  him  from  damages  in  the  event 
of  the  failure  of  one  of  the  control  devices  to 
operate,  but  of  course  he  has  no  such  policy  of  in- 
surance. The  breaking  of  this  belt  had  nothing  to  do 
with  the  failure  of  the  control  devices  to  operate. 
Of  course,  it  had  nothing  to  do  with  the  failure  of 
the  Brownell  stop  to  operate;  it  wasn't  in  any  way 
connected  with  it.  It  had  nothing  to  do  with  the 
failure  of  the  Pickering  device  to  operate;  it  was 
the  thing  that  when  it  broke  set  the  Pickering 
device  off.  It  was  the  event  which  started  the  Pick- 
ering device  to  functioning,  but  it  wasn't  the  thing 
that  caused  the  Pickering  device  to  fail.  If  the 
Pickering  device  did  fail,  which  we  claim  it  didn't, 
if  the  Pickering  device  failed  it  was  due  to  this 
so-called  improperly  set  or  loose  set  screw,  but  there 
was  no  breaking  of  the  set  screw  under  the  terms 
of  the  policy. 

Had  some  portion  of  the  Pickering  automatic 
safety  device  broken  and  caused  it  to  fail  to  operate, 
then  Mr.  Kelley  might  have  a  logical  argument,  but 
the  breaking  of  the  belt  was  in  no  sense  a  cause  of 
the  failure  of  the  device  to  operate;  it  was  the  in- 
ceptive force  that  caused  the  device  to  operate. 
Something  else  had  to  happen  if  the  device  failed 
to  operate,  to  cause  it  to  fail  to  operate,  and  to 
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recover  under  the  policy  that  would  have  to  be  in 
the  [400]  nature  of  a  breaking.  If  it  were  of  a 
nature  that  wasn't  a  breaking,  of  course  there  would 
be  no  recovery  under  the  policy.  Now,  as  we  say, 
it  has  to  come  fundamentally  under  the  policy.  The 
burden  of  proof  is  cast  upon  the  assured  to  show 
that  it  does  come  under  the  policy,  it  has  to  be  an 
accident  under  the  terms  of  the  policy,  and  an  acci- 
dent, I  think  I  have  a  couple  of  well  chosen  defini- 
tions, one  from  Webster : 

"An  event  that  takes  place  without  anyone's 
foresight  or  expectation ;  an  undesigned,  sudden 
and  unexpected  event;  chance;  contingency; 
often  an  undesigned  and  imforeseen  occurrence 
of  an  afflictive  or  unfortunate  character." 

And  from  the  case  of  Smith  vs.  Cabarrus  Cream- 
ery Company,  8  S.  E.  2d  231 : 

"If  the  influences,  often  complex  and  marked, 
which  bring  it  about  were  capable  of  exact 
analysis,  it  would  lose  its  character  as  an  acci- 
dent. As  judicially  defined,  unusualness  and  un- 
expectedness are  its  essence." 

Now,  the  testimony  here  is  replete  from  their  own 
witnesses  that  the  breaking  of  this  belt  is  an  ordi- 
nary, usual,  foreseeable,  expected  event;  that  those 
belts  break  regularly,  and  that  was  the  very  purpose 
of  putting  on  to  the  engine  a  device  that  would 
counteract  any  effect  that  the  breaking  of  [401]  the 
belt  might  have.  Now,  had  there  been  no  such  device 
upon  the  machine,  and  the  belt  had  broken  and  re- 
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leased  the  governor  from  its  control  of  the  engme, 
then  you  might  say  that  you  had  a  breaking  of  a 
part  there  which  caused  the  overspeed  of  the  engine, 
but  after  the  installation  of  the  saftey  device,  the 
Pickering  stop,  the  breaking  of  the  belt  doesn't 
start  the  engme  to  going;  it  starts  the  safety  device 
to  stopping  the  engine,  and  the  failure  and  the  cause 
of  it  is  just  as  Mr.  Kelley  said  with  great  vehemence 
at  the  end  of  his  argument,  the  whole  thing  here  is 
because  these  control  devices  failed  to  operate,  but 
he  has  sustained  no  proof  that  they  failed  to  operate, 
because  of  the  breaking  of  the  belt,  because  the 
breaking  of  the  belt  of  course  didn't  cause  them  to 
fail  to  operate;  it  was  the  thing  that  should  have 
put  in  motion  the  stopping  of  the  machine. 

It  seems  to  me  the  burden  cast  upon  the  plaintiff 
in  this  case  is  to  show  the  following  things:  First, 
that  there  was  a  sudden  and  accidental  breaking  of 
a  part  of  this  machine  that  directly  caused  the  dam-  \ 
age;  secondly,  that  the  damage  from  overspeed  isn't 
insured  for  that,  so  they've  got  to  show  these  facts,  | 
first  that  the  belt  accidently  broke — bear  in  mind 
there  isn't  any  testimony  yet  as  to  when  the  belt 
broke  or  why  it  broke.  If  a  workman  had  gone 
through  and  accidentally  struck  the  belt  with  a 
crowbar  and  the  belt  Jiad  severed,  there  might  have 
been  some  argument  as  [402]  to  an  accidental  break- 
ing. Nobody  knows  whether  the  belt  broke  when 
this  first  sequence  began,  whether  it  broke  in  the 
middle,  or  at  the  end,  so  this  becomes  more  or  less 
like  a  criminal  case.  We've  got  a  malefactor  who 
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has  comiriitted  some  criiiie,  and  we  run  him  down 
through  an  examination  of  the  i)hysical  evidence 
primarily,  an  examination  of  the  direct  testimony 
secondly,  but  as  your  Honor  knows  from  your  ex- 
perience in  the  practice  of  the  law  and  on  the  bench, 
the  |)hysical  facts  where  they  demonstrate  a  condi- 
tion are  far  more  conclusive  than  the  memory  of 
humans  as  to  whether  they  saw  something  existing 
at  the  time,  whether  a  light  was  red  or  green,  or 
Avhether  a  device  was  tripped  or  whether  it  was 
open. 

Let's  follow  through  what  they've  got  to  show. 
They've  got  to  show  that  the  belt  broke  accidentally; 
that  the  breaking  of  the  belt  disconnected  the  gov- 
ernor and  allowed  the  governor  valve  to  open  and 
the  governor  stop  failed.  Now,  at  the  time  this  belt 
breaks  two  things  happen  simultaneously;  the  balls 
on  the  governor  device  collapse  because  the  force 
from  the  engine  has  been  removed  from  the  gov- 
ernor. It  proceeds  to  open  the  governor  valve  and 
let  the  steam  come  through.  At  the  same  time  that 
that  happens,  instantaneously  with  it,  the  rider 
pulley  drops  off  the  belt,  because  the  belt  is  gone, 
and  of  its  weight  falls  down  and  hits  tlie  trigger  and 
releases  the  safety  device  which  counter-acts  [403] 
the  effect  of  the  balls  collapsing,  by  shutting  off  the 
valve. 

Now,  their  theory  has  got  to  be  that  when  the  belt 
broke  this  automatic  tripping  device  failed  to  oper- 
ate, then  that  the  engine  increased  speed,  then 
they've  got  to  show  that  the  safety  chain  device 
which  was  pulled  up  here  failed  to  stop  the  engine 
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before  the  damage  was  done,  because  the  men  testi- 
fied they  went  over  there  and  pulled  it  before  the 
damage  was  done,  but  it  failed  to  operate;  then 
they've  got  to  show  that  the  Brownell  stop  down  on 
the  wheel  here,  operated  by  centrifugal  force,  failed 
to  oX)erate  because  when  Mr.  Janecek  first  saw  this, 
as  Mr.  Kelley  i^ointed  out,  that  wheel  and  the  paper 
and  so  forth  up  here  was  already  going  at  a  speed  in 
excess  of  the  speed  at  which  the  Brownell  device  was 
set  to  function,  so  the  Brownell  device  must  have 
failed,  under  their  theory,  or  the  engine  would  have 
been  slowed  down  and  no  damage  would  have  been 
done.  Then  they've  got  the  situation  developed 
where  the  Pickering  device  has  failed,  the  hand  j^ull 
has  failed,  the  Brownell  stop  has  failed,  and  the 
engine  is  racing  away,  and  the  property  is  being 
damaged,  but  they'v  got  to  stop  that  engine,  because 
it  did  stop.  Now,  there  are  only  three  humanly 
possible  ways  to  stop  it,  one  by  the  engineer  going 
and  disconnecting  the  whole  thing  from  the  steam 
line,  or  its  being  stopped  by  the  butterfly  valve  or  j 
the  Pickering  valve.  Everbody  agreed  the  engineer 
didn't  do  that.  It  is  uncontroverted  that  he  [404] 
went  up  this  cat-walk  and  shut  off  the  steam  after 
the  engine  came  to  an  idling  speed,  and  finalh^ 
brought  things  to  a  dead  stop;  so  they've  got  to  stop 
this  engine,  and  they  can't  stop  it  by  the  Pickering 
device,  because  they're  depending  upon  that  having 
occurred  at  the  beginning  of  the  sequence  and  not 
functioning  so  they  cogitate  this  matter  for  some 
time,  and  finally  arrive  with  a  speculative  theory 
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that  nobody  saw,  that  the  dancing  belt  at  the  end  of 
this  destructive  sequence  hopped  off  tlie  wheel,  came 
over  and  hit  the  trigger  that  should  have  been  hit  by 
the  Brownell  stop,  and  that  brought  the  machine 
down  to  an  idling  speed. 

The  Court:  Pardon  the  interruption.  There's  a 
point  that  is  a  little  confusing  to  the  Court,  the  ap- 
parently conflicting  theories  with  respect  to  these 
two  stops.  As  I  understand  it,  your  theory  is,  or  at 
least  you  subscribe  to  the  contention  that  the  Picker- 
ing stop  worked? 

Mr.  Paine:     That's  right. 

The  Court :  When  the  belt  broke ;  all  right,  if  the 
Pickering  stop  functioned  when  the  belt  broke,  then 
the  engine,  according  to  your  theory,  would  have 
been  immediately  reduced  to  idling  speed? 

Mr.  Paine:     That's  right. 

The  Court:  All  right;  what  then  could  have 
thrown  the  Browning  stop,  which  has  to  attain  an 
overspeed  in  order  to  trip  automatically  by  centrif- 
ugal force  ?     [405] 

Mr.  Paine:  It's  all  based  upon  the  fmidamental 
misconception  in  this  case,  for  which  there  is  no  evi- 
dence, that  the  belt  broke  when  the  machine  was  op- 
erating at  a  normal  speed.  Our  contention  is  that's 
not  at  all  what  happened;  after  this  machine  had 
attained  the  speed  at  which  it  was  going,  and  after 
the  destruction  had  become  prevalent,  and  these 
things  were  flying  through  the  air  and  hitting  the 
oiling  machinery,  which  is  right  next  to  this  belt, 
that  at  that  time  the  belt  broke,  either  by  something 
thrown  through  the  air  or  by  the  increased  speed, 
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when  the  machine  has  speeded  up  and  this  damage 
has  been  done  and  this*  device  is  being  driven  faster 
and  faster  by  the  belt  from  the  engine,  then  either  to 
something  hitting  it  or  the  mere  strain,  as  the  belt 
will  show,  broke  the  belt.  The  belt  breaking  at  that 
point  in  the  sequence  of  events  immediately  tripped 
the  Pickering  device  and  shut  down  the  engine,  and 
that's  the  only  physically  possible  way,  as  I'll  dem- 
onstrate, that  it  could  have  happened,  because  the 
other  stops  had  failed  to  shut  the  engine  down.  We'll 
show  you  that  all  the  testimony  is  that  this  thing 
must  have  worked  before  that  time,  and  the  trip- 
hammer must  have  worked,  but  when  they  worked 
on  the  Brownell  valve  and  the  tests  made  later,  the 
Brownell  valve 

The  Court :     The  butterfly. 

Mr.  Paine :  The  butterfly  valve,  it  did  not  close 
sufficiently,  so  that  the  steam  came  through  it  and 
the  engine  [406]  kept  increasing  speed,  therefore 
the  only  other  device  left  to  stop  it,  and  we  know  it 
was  stopped,  was  the  device  on  the  Pickering  valve ; 
therefore  as  a  matter  of  pure  logic  it  follows  that 
the  belt  broke  at  the  end  of  the  sequence  and  not  at 
the  beginning. 

If  somebody  had  been  down  in  the  basement,  and 
said  "I  was  passing  by  the  number  4  machine,  and 
the  machine  was  operating  normally,  and  everything 
was  going  smoothly  and  I  heard  a  snap,  and  I  looked 
up  and  this  belt  that  operates  the  governor  device 
was  broken,  and  had  flown  through  the  air  or  was 
dropping  over  the  wheel,  and  then  this  inunediate 
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increase  in  speed  took  place,"  why,  of  course,  you'd 
be  faced  then  with  tlie  proposition  that  you  knew 
when  the  belt  broke,  and  what  the  sequence  of  events 
were,  but  nobody  was  there,  nobody  knows,  and 
that's  the  basis  of  Mr.  MacCamy's  testimony.  Mr. 
MacCainy  was  asked  as  an  expert  witness  "Well,  is 
this  breaking  of  the  belt  the  only  thing  that  causes 
overspeed  on  one  of  these  engines,"  and  he  said 
"Oh,  no,  there  are  many  other  things  that  may  cause 
that  engine  to  overspeed ;  your  pulleys  and  pins  and 
devices  inside  the  governor  get  stuck,  or  there  are 
are  any  number  of  things."  He  didn't  elaborate 
them,  but  he  went  on  to  say  that  it  was  entirely 
usual,  and  that  he  doesn't  know,  and  nobody  knows 
what  caused  the  overspeed.  If  the  overspeed  was 
caused  by  something  other  than  the  breaking  of  the 
belt  to  the  governor,  then  it's  clear  [407]  from  the 
factual  situation  in  regard  to  how  the  engine  got 
stopped  that  it  was  the  breaking  of  the  belt  to  the 
governor,  allowing  the  rider  pulley  to  fall  down  and 
the  mechanism  to  operate,  that  brought  that  engine 
to  a  stop. 

That's  the  only  physically  possible  theory  under 
the  facts,  and  I  think  the  uncontradicted,  or  at 
least  the  overwhelming  weight  of  the  evidence.  It 
accounts  for  all  the  facts  and  all  the  testimony, 
makes  a  complete  whole  out  of  this  thing. 

The  Court:  That  would  necessarily  assume  that 
the  Pickering  governor  itself  was  not  functioning- 
normally. 

Mr.  Paine:  That  tlie  governor  itself,  through 
some  other  cause,   the  slipping,   there's  testimony 
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there  was  oil  on  these  belts,  on  the  variable  cone 
pulleys,  friction,  or  lack  of  lubrication,  there  are  any 
number  of  causes  that  might  permit  the  engine  to 
overspeed  without  the  breaking  of  the  belt.  It  was 
assumed,  well,  sure,  that  this  thing  broke  first  and 
that  caused  all  this  overspeed,  and  that  was  assumed 
more  or  less  by  the  paper  company,  more  or  less  by 
the  first  adjusters,  well,  that  belt  was  found  broken, 
sure,  the  belt  broke  and  that  caused  the  overspeed; 
if  it  did  cause  the  overspeed,  of  course,  the  Picker- 
ing device  must  have  failed,  or  it  would  have  stopped 
it  right  at  the  inception.  Mr.  Fullmer  says  he 
thought  that  was  true  and  Mr.  Coy  turned  off  the 
steam  and  brought  it  to  a  stop,  but  as  they  went 
further  into  this  [408]  investigation  of  this  crime, 
they  found  Mr.  Coy  was  eliminated,  he  couldn't 
possibly  have  done  it.  They  began  examining  the 
facts  relating  to  what  the  butterfly  valve  had  done, 
and  they  must  come  to  the  inescapable  conclusion 
that  the  butterfly  valve  didn't  do  it.  Well,  we've 
eliminated  the  only  two  possible  causes,  and  we're 
at  a  stalemate;  nothing  caused  this  machine  to 
&top;  it  should  be  flying  to  pieces  throughout  the 
building,  but  it  didn't;  let's  examine  our  original 
premise.  Then  they  come  at  once  to  the  conclusion 
'''Well,  how  do  we  know  this  belt  broke  at  the  in- 
ception of  this  thing?  If  the  belt  broke  at  the  end 
of  the  events,  when  this  machine  was  going  rapidly 
and  objects  were  flying  around,  what  would  happen? 
Then  the  stopping  device  would  operate  and  it 
would  stop."    Then  the  paper  company,  seeing  the 
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clanger  of  that,  I  think  they  didn't  catch  it,  Mr. 
MacCamy  was  misinformed,  and  he  may  have  sug- 
gested to  them  "But  wait,  tliat  can't  be,  because 
when  that  automatic  Pickering  device  stops,  the  en- 
gine stops,  it  doesn't  idle,  so  therefore  it  couldn't 
be  the  thing  that  stopped  it ;"  but  they  had  forgotten 
Mr.  Begueliu.  Mr.  Beguelin  knew  that  this  thing 
would  merely  bring  it  down  to  an  idling  speed  when 
there  wasn't  any  load  on  it,  and  there  wasn't  any 
load  on  it  at  the  end  of  this  thing.  The  paper  ma- 
chine had  been  taken  off  by  the  clutches  to  begin 
with,  and  of  course  by  the  breaking  of  the  line  shaft, 
so  that  the  engine  was  running  free  without  any 
load  [409]  on  it,  so  Mr.  Beguelin  says  "Yes,  that 
valve  doesn't  shut  it  down  tight,  she'll  idle";  and 
they  tested  that  on  the  3rd  without  any  change  in 
condition ;  the  change  of  puttiiig  the  pin  in  tlie  stop- 
ping device  was  of  no  moment;  what  they  were 
testing  was  the  effect  of  the  closing  of  the  valve 
after  the  stopping  device  had  operated,  and  they 
took  their  men  out  there  with  tachometers,  in  the 
presence  of  the  paper  company  officials,  and  they 
showed  that  when  the  Pickering  device  operated  on 
the  engine  without  any  load  on  it,  it  brought  it 
down  to  an  idling  speed.  That  was  the  testimony 
as  to  what  the  condition  was  after  the  accident,  so 
then  of  course  they  came  to  the  inescapable  con- 
clusion that  it  was  the  breaking  of  this  belt  at  the 
end  of  the  chain  of  sequences  that  had  caused  the 
engine  to  stop,  because  it  is  out  of  the  question  that 
any  other  thing  could  have  done  it. 


400  Inland  Empire  Paper  Co.,  vs. 

Now,  let's  look  that  over  with  a  little  more  care 
in  connection  with  the  testimony.  There  is  no  testi- 
mony whatever  as  to  any  actual  testimony  when  the 
belt  broke.  There  isn't  any  testimony  that  the  break- 
ing of  the  belt  caused  the  engine  to  overspeed.  It's 
the  undisputed  testimony  of  their  own  expert  that 
there  are  any  number  of  other  causes  that  don't  in- 
volve the  breaking  of  that  particular  belt  that  could 
have  caused  the  engine  to  overspeed.  The  Court  is  in 
this  position,  determining  first  what  caused  the 
overspeed,  no  positive  evidence  of  any  cause,  no 
positive  evidence  that  the  [410]  belt  broke  at  that 
time  and  caused  the  speed,  the  undisputed  evidence 
of  their  own  expert  that  the  increase  in  speed 
could  ]3e  caused  by  any  number  of  other  causes 
other  than  the  breaking  of  this  belt;  nobody  was 
there  to  observe  what  they  were;  they  left  no  evi- 
dence behind  other  than  that  a  certain  amount  of 
oil  shows  on  these  other  pulleys,  and  if  they  slip 
with  that  oil  on,  of  course  they  lose  their  effect. 

Then  we  move  down  in  their  sequence  of  what 
must  have  happened.  Their  sequence  is  first  that 
this  governor  device  must  have  failed  to  operate. 
Now,  what  is  the  testimony  in  regard  to  that?  It's 
a  very  peculiar  situation.  I  don't  know  just  what's 
gone  on.  I  think  your  Honor  put  your  finger  on  it 
pretty  close  here  when  you  asked  "Does  this  raise 
the  inference  that  this  set  screw  was  tightened  up 
and  then  loosened  down  again?"  Now,  here  is  the 
undisputed  testimony  on  this.  Mr.  Wheeler  says 
that  the  day  before  the  accident  he  had  occasion  to 
change  this  belt,  put  it  over  on  to  the  other  pulley, 
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and  he  doesn't  know  which  way  it  went;  that  in  tlie 
course  of  that  operation  he  took  the  belt  off  the 
idler  pulley  dropped  and  the  device  operated,  so 
it  was  in  operating  condition  the  day  before  the 
accident.  Now,  the  next  thing  that  was  discovered 
in  this  sequence  of  events  was  that  on  the  5th  of 
July — no,  the  next  thing,  I  think — well,  there  may 
be  a  little  confusion,  })ut  on  the  5th  of  July  Mr. 
Janecek  and  Mr.  dinger,  as  soon  as  Mr.  Olinger 
arrived,  went  [411]  to  this  device  and  the  device 
was  in  a  tripped  position  at  that  time.  Now,  that 
of  course  is  a  day  and  a  half  after  the  accident,  but 
Mr.  Janecek  and  Mr.  Olinger  went  up  there  and 
operated  that  think  four  or  five  times,  and  every 
time  it  operated.  Now,  that  would  leave  the  infer- 
ence, according  to  their  theory,  that  it  operated 
immediately  before  the  accident,  it  missed  the  one 
operation  that  w^as  vital  to  this  case,  at  the  time 
of  the  accident,  got  itself  back  in  shape  again 
and  operated  four  or  five  times  right  after  the  acci- 
dent, then  significantly,  I  think,  and  I  don't  want 
to  cast  too  much  aspersion  or  anything,  I  don't 
know  what  may  have  happened  there,  Mr.  Olinger 
was  gone  for  a  half  an  hour,  and  vrhen  he  came  back 
at  the  end  of  that  half  hour,  he  and  Mr.  Wheeler 
went  over  to  this  device,  and  the  device  from  that 
time  on  never  operated  again  in  the  condition  in 
which  it  was. 

They  then  took  that  set  screw  out  and  put  a  pin 
in.  He  tried  it  with  Mr.  Wheeler  four  or  five  times ; 
he  tried  it  by  himself  four  or  five  times,  and   it 
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didn't  operate.  Now,  as  your  Honor  said,  is  the 
inference  from  that  that  this  pin  was  loose  at  the 
time  of  the  accident,  and  that  somebody  screwed  it 
up  so  that  it  was  tight  at  the  time  that  Mr.  Janecek 
and  Mr.  Olinger  operated  it,  and  that  then  somebody 
unscrewed  it  and  loosened  it  up  so  that  it  was  loose 
when  Mr.  Olinger  and  Mr.  Wheeler  operated  it? 
That  seems  almost  too  incredible,  but  if  you  leave 
out  the  one  time  of  the  accident,  [412]  then  it  is 
possible,  that  either  that  screw  was  loosened  up  once 
between  the  time  Mr.  Janecek  and  Mr.  Olinger  oper- 
ated that  device  and  the  time  he  and  Mr.  Wheeler 
operated  it ;  now,  whether  that  was  done  deliberately 
or  whether  it  was  done  accidentally  or  whether  it 
was  done  as  a  result  of  the  operation  of  several 
times  of  this  device  by  Mr.  Janecek  and  Mr.  Olinger, 
doing  that  right  one  time  after  another  had  loosened 
that  screw,  I  don't  know. 

I'm  not  going  to  make  any  imputations  in  regard 
to  it,  but  if  the  device  operated  in  the  middle  in- 
stance there,  when  the  engine  stopped,  at  least  you 
have  the  consistency  that  the  device  continued  to 
operate  up  to  a  certain  period,  and  then  from  there 
on  ceased  to  operate  because  the  screw  had  become 
too  loose.  Without  it  you've  got  the  very  anomalous 
situation  that  it  operates  before  the  accident,  but 
at  the  crucial,  important  moment,  they  claim  it 
doesn't  operate,  and  the  screw  tightens  itself  back 
up  and  x^roceeds  to  operate  every  time  Mr.  Janecek 
and  Mr.  Olinger  attempted  to  operate  it.  If  it 
showed  signs  of  looseness,  once  it  operated,  once 
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it  didn't,  once  it  did,  once  it  didn't,  and  finally  quit, 
you  might  have  a  different  situation,  but  that  isn't 
the  testimony,  and  T  think  it  raises  a  terrific  as- 
sumption here  that  that  screw  had  Ix'cu  loose,  and 
at  the  time  it  had  to  trip  and  do  something,  tight- 
ened itself  up  and  tripped,  and  then  got  loosened 
again.  I  don't  know,  as  I  say,  whether  it  was  [413] 
loosened  accidentally  or  on  purpose;  I  don't  know 
as  to  the  testimony  of  these  eye  witnesses  to  this 
condition,  which  I  say  after  the  passage  of  time  is 
not  to  be  considered  nearly  as  strong  as  the  physical 
facts,  but  what  do  we  find? 

Mr.  Kelley  with  a  straight  face  tells  us  the  first 
person  who  saw  this  after  the  accident  was  Mr. 
Wheeler.  We  went  through  quite  a  bit  of  testimony, 
and  I  know  your  Honor  knows  that's  not  the  first 
man  that  swore  under  oath  he  saw  it.  That  man 
was  Mr.  Janecek.  I  haven 't  any  doubt  it  was  a  great 
surprise  to  Mr.  Kelley  and  Mr.  Black  when  he  so 
testified.  I  don't  want  to  accuse  him  of  deliberately 
lying  in  that  regard  here;  it  had  been  talked  about 
and  he  had  undoubtedly  talked  this  over  and  thought 
it  must  have  failed  to  operate,  and  he  was  there, 
and  now  he  thinks  about  it,  but  your  Honor  knows 
that  this  was  one  of  the  very  important  things  in 
this  whole  investigation,  that  Mr.  Janecek  sat  idly 
by  for  a  year  and  a  quarter  and  never  even  told  Mr. 
Black  until  he  told  it  from  the  witness  stand.  Now, 
you  know  and  I  know  that  if  Mr.  Janecek  had  in 
his  mind  during  this  whole  year  and  a  half  that 
he  had  seen  this  thing,  and  sat  there  in  his  office 
when  all  these  men  from  Hartford  wanted  to  know 
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what  in  the  world  was  the  condition  of  the  device 
after  the  accident,  who  saw  it,  and  they  called  in 
any  number  of  people  and  said  "Did  you  see  it?" 
"Did  you  go  near  it?";  Coy  says  no,  and  finally, 
two  months  afterward,  they  come  to  Mr.  Wheeler, 
but  not  a  [414]  word  from  Mr.  Janecek  any  time 
during  that  whole  period. 

There's  no  question  that  he  didn't  have  any 
recollection  of  it;  that  recollection  has  come  back 
to  him  as  he  thought  about  the  necessity  of  having 
that  in  a  non-operating  condition.  I  think  that's 
somewhat  true  of  Mr.  Wheeler;  T  think  he's  more 
honestly  disposed  in  regard  to  it,  but  Mr.  Wheeler 
was  there  with  Mr.  Olinger  the  5th  of  July  when 
these  tests  were  being  made,  Mr.  Wheeler  knew  it 
was  of  extreme  importance  as  to  what  the  condi- 
tion of  that  was;  Mr.  Wheeler  didn't  tell  anybody 
until  Mr.  Black  got  him  in,  finally  on  the  20th  of 
August  he  says  "Now,  we've  cleared  this  missing 
point;  I've  contacted  Mr.  Wheeler  and  he  says  that 
he  sav/  it." 

In  the  meantime  what  is  the  human  testimony  in 
that  regard?  I  think  frankly  the  most  honest  wit- 
ness I've  seen  in  many  a  year  was  Mr.  Beguelin.  I 
think  ha  was  under  a  terrific  handicap,  on  a  hot  spot 
in  this  case.  His  testimony  as  master  mechanic  out 
there  might  win  or  lose  this  lawsuit.  Mr.  Beguelin 
came  in  here  and  testified  I  believe  absolutely  to 
the  truth  in  all  respects.  He  testified  when  they  put 
this  test  on  out  there  on  the  3rd  of  August  that  the 
Pi<^kering  stop  brought  that  machine  to  an  idling 
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speed,  when  he  knew  it  might  be  vital  in  theii-  case 
that  the  machine  come  to  a  dead  stop.  He  testified 
that  previously  when  that  device  was  operated  with 
no  load  on  the  machine  it  would  only  bring  it  to  an 
idling  speed,  with  the  testimony  that  that  thing 
brought  [415]  it  to  a  dead  stop  might  have  l^een 
vital  to  their  case.  He  testified  that  he  built  that 
device,  and  he  went  inunediately  to  the  scene  of  it, 
about  4:30  in  the  afternoon,  of  the  accident,  and 
what  did  he  say?  He  said  the  device  had  operated. 
Now,  then,  if  you're  going  to  put  credence  into 
human  testimony  here,  I'd  put  it  in  Mr.  Beguelin. 
I  stood  right  in  front  of  him  here  when  I  was  ques- 
tioning him  on  that  regard.  I  could  see  on  his  face 
that  he  wished  he  could  say  that  device  hadn't  oper- 
ated. He  knew  that  would  corroborate  Mr.  Janecek 
and  Mr.  Wheeler,  and  their  case  would  be  complete, 
but  Mr.  Beguelin  felt  that  the  truth  was  more  im- 
portant than  any  lawsuit.  He  hesitated  for  a 
moment;  the  record  will  show  it;  he  hesitated  for 
a  moment,  as  to  whether  that  device  was  open  or 
closed,  and  he  said  "No,  sir,  that  device  had  tripped 
when  I  saw  it  at  4:30  that  afternoon."  Now  then, 
that  was  the  evidence  the  paper  company  was  up 
against.  The  first  witness  that  they  had  been  able 
to  positively  place  at  the  engine  after  the  accident, 
that  had  observed  the  device,  was  Mr.  Beguelin,  and 
Mr.  Beguelin  said  the  device  had  operated,  and  so 
for  two  months  they  struggled  to  get  some  vritness 
ahead  of  Mr.  Beguelin  who  would  say  that  it  hadn't 
operated,  and  it  took  them  two  months  before  Mr. 
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Wheeler's  recollection  came  to  the  fore  and  he  said 
"I  remember  now,  it  hadn't  operated."  Up  to  that 
time  in  his  conversations  with  Mr.  dinger  and  Mr. 
Fullmer,  Mr.  Fullmer  was  trying  to  get  statements, 
Mr.  [416]  Wheeler  said  "I  wasn't  on  shift  at  the 
time;  I  don't  know  anything  about  it";  yet  on 
August  20,  when  it  had  gotten  down  to  the  point 
where  they've  got  to  find  out  if  that  device  worked 
or  it  didn't;  if  it  worked  it's  one  thing,  if  it  didn't 
work  that's  another,  that's  the  thing  that's  left, 
after  they  had  all  left  there  with  that  question 
undecided  Mr.  Wheeler  comes  through  and  says,  in 
thinking  that  back  over,  he  says  "Yes,  I  think  I 
saw  that;  I'm  positive  of  it."  Your  Honor  knows 
human  natitre;  once  you  start  to  stir  your  own  rec- 
ollection, how  easy  it  is  to  whip  up  to  a  degree  of 
positiveness ;  once  you're  committed  you  become 
positive. 

Now,  that  raises  a  very  strange  factor  in  this  case. 
If  Mr.  Janecek  and  Mr.  Wheeler  are  to  be  believed, 
that  this  device  hadn't  functioned,  somebody,  some- 
one, against  the  rules  and  instiiictions  of  the  com- 
pany, went  over  to  that  device  and  tripped  it  by 
hand  before  4:30  when  Mr.  Beguelin  got  there.  I 
don't  think  from  the  evidence  for  a  moment  that 
there's  any  inference  that  is  what  happened.  I  think 
the  evidence  is  overwhelming  that  Mr.  Beguelin 
told  the  truth,  that  Mr.  Wheeler  was  mistaken,  and 
that  Mr.  Janecek  might  be  termed  somewhat  more 
than  merely  mistaken.  I  don't  think  for  an  instant 
Mr.  Janecek  had  that  recollection  in  his  mind  for  a 
vear  and  a  half  and  decided  to  disclose  it  on  the 
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stand,  and  I  don't  think  Mr.  Kelley  does,  and  lie 
didn't  argue  it.  [417] 

If  you  discard  him  as  completely  unreliable  in 
that  regard,  you  have  the  question  of  Mr.  Wheeler, 
and  I'm  willing  to  give  Mr.  Wheeler  the  benefit  of 
the  doubt.  This  thing  was  talked  over  and  over, 
what  did  you  see  and  what  didn't  you  see.  It  be- 
came more  important  that  that  thing  was  closed. 
His  recollection  began  to  assume  the  state  that  was 
desired.  If  the  thing  is  helpful  to  our  friends,  and 
so  forth,  it's  a  pretty  rare  animal  that's  entirely 
uninterested  in  reconstructing  the  facts.  If  he  had 
said  to  Mr.  Fullmer  "I  went  to  the  engine  at  2:30, 
this  device  hasn't  been  operated,  and  no  one  has 
been  near  it"  it  wouldn't  have  been  operated  at 
4:30.  That's  the  issue  in  regard  to  the  evidence 
as  to  the  operation  or  non-operation  of  the  Picker- 
ing device. 

Now  we  get  to  the  next  thing,  as  to  how  this  thing 
stopped,  if  it  stopped  at  all,  by  the  operation  of  the 
butterfly  valve,  and  we  are  confronted  with  some 
very  remarkable  situations.  Their  theory  is  the  but- 
terfly valve  brought  the  engine  down  to  an  idling 
speed.  All  right;  if  it  did  that  it  must  have  been 
set  in  motion  by  something.  The  first  thing  that 
should  set  it  in  motion  was  the  pulling  of  this  han- 
dle to  this  wire.  What  is  the  testimony  on  that? 
Immediately  this  increased  speed  w^as  observed  up 
there,  Mr.  Janowski  and  Mr.  Leitner  knew  what 
their  duties  were;  they  started  posthaste  for  this 
spot,  and  they  both  arrived  there  simultaneously, 
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practically,  and  I  think  Janowski  said  ^'We  both 
pulled  it  [418]  up  together,"  and  they  were  scared; 
things  were  moving,  they  weren't  going  to  fool 
around  with  it.  What  did  they  do?  They  pulled 
it  a  foot  or  a  foot  and  a  half  in  the  air.  The  testi- 
mony is  undisputed  that  that's  hoc^ked  to  a  taut 
chain  that  hooks  into  this  arm  of  the  valve  with  a 
pin,  oh,  four  or  five  inches  long.  What  happened  to 
that  pin?  The  pin  came  up  a  foot  and  a  half. 
That's  a  matter  of  physics,  and  there  wasn't  over 
an  inch  of  slack  in  the  wire.  That  meant  that  that 
permitted  the  butterfly  valve  to  operate.  How  do 
they  contradict  that?  They  contradict  it  only  with 
Mr.  Janecek,  who  says  the  pin  was  back  in  the 
slot.  Possibly,  but  not  probably,  the  pin  pulled  up 
a  foot  and  a  half  would  ever  go  down  and  hit  that 
hole  again. 

Maybe  it  was  put  back  in,  or  maybe  Mr.  Janecek 
was  mistaken  on  that,  for  this  reason ;  they  're  bound 
and  committed  to  stop  this  increased  speed  with 
the  butterfly  valve.  All  right;  if  this  was  pulled  at 
the  time  Leitner  and  Janowski,  their  own  wit- 
nesses, say  it  was  pulled,  all  this  damage  would  have 
stopped  and  wouldn't  have  occurred  if  the  butter- 
fly valve  had  operated,  and  they  say  it  did  operate, 
it  had  to  operate.  They're  forced  back  to  the  con- 
clusion that  what  happened  was  this  thing  didn't 
operate,  not  the  butterfly  valve,  liut  the  trigger. 
They're  forced  to  the  conclusion  that  though  Leit- 
ner and  Janowski  pulled  it  up  a  foot  and  a  half, 
the  pin  never  came  out  of  that  slot.    You've  either 
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got  [419]  to  believe  Leitiier  and  Janowski  didn't 
know  what  they  were  doing — tliat  was  incredible; 
the  machinery  was  going,  they  were  scared;  he  gave 
it  a  second  yank,  and  he  could  feel  it  come  with  the 
pressure  up.  Of  course  they  were  going  to  pull  that 
out.    That  alone  doesn't  save  them. 

Here  we've  got  the  Brownell  stop,  that  operates 
automatically.  It  is  set  at  250  RPM's.  If  it  had 
operated  it  would  have  operated  before  the  machine 
was  throwing  the  pulp  three  feet  in  the  air.  What 
happened  there?  Well,  it  didn't  operate.  Why  not*? 
There  isn't  a  word  of  testimony  that  it  was  defec- 
tive or  it  was  ever  found  defective.  What  it  is  is 
a  spring  tied  iti  there  under  compulsion,  tension. 
As  the  wheel  speeds  the  centrifugal  force  pushes 
this  plunger  out,  as  a  matter  of  mechanics  and 
physics.  This  other  object,  the  trigger,  is  set  out 
here;  you  set  that  the  distance  you  want  it  to  trip 
when  you  reach  a  certain  speed,  and  there  isn't  any 
escape  for  it.  The  thing  goes  out,  the  thing  is  there, 
they  hit,  and  they  did  it  right  after;  they  tried  it, 
it  tripped,  worked  every  time.  There  isn't  a  speck 
of  testimony  as  to  how  in  the  world  it  could  have 
failed,  but  they've  got  to  assume  it  failed,  because 
if  it  operated  and  the  butterfly  valve  operated  after 
these  two  devices  set  it  off,  and  brought  the  engine 
down  to  idling,  it  would  have  done  it  long  before 
the  damage  was  occasioned,  so  in  desperation,  to 
find  some  other  means  to  stop  this  engine,  they 
finally  come  to  the  [420]  conclusion,  well,  possibly 
at  the  end  of  everything,  the  driven  pulley  breaks, 


410  Inland  Empire  Popper  Co.,  vs. 

and  this  belt  begins  to  flop  and  lias  some  leeway  in 
it,  and  it  comes  down  and  hits  the  trigger  that 
should  have  been  hit  by  the  plunger  coming  out  on 
the  wheel,  but  they  don't  account  for  why  it  hasn't 
hit  it.  That  fortuitous  and  accidental  event  came 
down  and  promptly  brought  everything  to  a  close. 

Without  any  testimony  to  controvert  that  se- 
quence of  events,  it's  so  highly  improbable  as  to 
be  incredible.  Now,  it  does  make  a  logical  picture, 
looking  at  it  from  the  defendant's  picture,  yes,  Mr. 
Leitner  and  Mr.  Janowski  pulled  that  chain  a  foot 
and  a  half,  it  came  out;  yes,  Mr.  Brownell's  stop 
pushed  out  as  he  should  and  he  hit  this  trigger  just 
as  he  should,  but  the  trouble  was  not  with  these  two 
devices.  The  trouble  lay  back  in  the  butterfly  valve 
itself,  and  when  the  devices  caused  it  to  operate  and 
the  arm  on  the  butterfly  valve  over  here,  the  weight, 
to  come  down  and  should  have  shut  off  that  engine, 
and  that  occurred  early  in  these  proceedings,  the 
minute  Mr.  Janowski  and  Mr.  Leitner  touched  that 
handle,  the  minute  this  wheel  got  to  250,  the  butter- 
fly valve  arm  came  down,  but  what  happened?  It 
had  gotten  packed,  and  stuck  in  the  packing,  and 
it  failed  to  close  sufficiently,  so  that  the  volume  of 
steam  still  coming  through  under  there  permitted 
it  to  go  on  and  increase  in  speed,  and  that's  the 
testimony;  it's  their  own  testimony.  [421] 

After  this  had  been  pulled  what  did  the  boys  say  ? 
They  didn't  know  smy  of  the  mechanics  or  the  legal 
implications;  they  were  just  telling  the  truth.  "I 
yanked  that  up,  and  I  yanked  it  up,  and  the  ma- 
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chine  kept  going  on."  What  did  Mr.  Beguelin  again 
say?  He  said  "Yes,  sir,  we  got  that  in  there  and 
we  found  it  didn't  close  as  it  shonhl;  it  was  only 
about  90  per  cent  efficient."  It  let  enough  steam 
come  through  there  to  continue  to  operate  that,  and 
without  a  load  on  it,  by  that  time  the  clutches  were 
being  thrown,  and  the  line  shaft  is  bieaking;  what 
happened?  The  Hartford  boys  said  "That's  all 
right,  let's  find  out."  They  took  the  valve  off;  they 
looked  at  it;  they  found  it  stuck  in  its  casing;  they 
said  "Let's  see  what  that  will  do";  they  put  it  back 
in  the  engine,  turned  on  the  steam;  they  let  it  get 
up  until  the  Brownell  stop  had  tripped,  they  heard 
it  trip,  and  the  machine  kept  right  on  going,  and 
Mr.  Wheeler  himself  says  "Yes,  I  was  on  the  throt- 
tle; I  had  to  shut  her  down  to  keep  her  from  run- 
ning away";  so  they  said  "Let's  leave  her  down 
and  try  again,"  so  they  left  the  butterfly  valve  down 
and  tried  again,  and  turned  on  the  steam,  and  the 
engine  started  right  up  and  started  to  go  away. 

That's  consistent  wdth  what  we  must  know,  the 
honesty  of  these  boys.  If  there  had  been  a  question 
as  to  whether  any  witness  got  there  and  pulled  that 
thing,  there 'd  be  some  testimony  the  Brownell  was 
in  a  broken  condition,  and  hadn't  [422]  operated. 
No,  the  Brownell  stop  was  right  there,  the  minute 
they  tried  it  on  the  5th  she  worked,  she  worked  ever 
since ;  there 's  no  reason  suggested  why  in  the  world 
it  shouldn't  work,  so  it  brings  it  right  back  to  the 
fact  that  the  butterfly  valve  itself  was  defective,  but 
that's  not  anything  covered  under  this  policy.  There 
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wasn't  any  accidental  breaking.  There  was  merely 
an  accumulation  of  stuffing  and  sticking  in  that 
valve,  which  is  purely  a  matter  of  maintenance  of 
their  own  department,  but  from  the  sequence  of 
events  as  I  say,  setting  it  into  the  whole,  that's 
going  to  account  for  everything  in  this  with  the  one 
exception  of  Mr.  Janecek's  testimony. 

Everything  else  can  be  accounted  for  except  his 
statement  that  immediately  afterward  he  saw  it 
hadn't  operated.  If  this  sequence  took  place,  the 
handle  was  pulled,  the  Brownell  stop  worked,  but 
the  butterfly  valve  failed  to  operate,  and  the  ma- 
chine kept  going  on,  then  by  the  process  of  elimina- 
tion there's  absolutely  nothing  else  that  could  have 
stopped  that  engine  or  brought  it  to  idling  speed 
but  the  operation  of  the  Pickering  stop.  Now  then, 
we  know  from  the  physical  facts  when  this  belt 
broke,  which  we  never  have  known  before.  Nobody 
has  known  before.  We  know  now.  It  is  an  inescapa- 
ble conclusion  that  it  broke  at  the  end  of  the  se- 
quence of  events,  and  was  the  motivating  cause  in 
bringing  the  machine  back  to  idling  and  stopping 
the  damage.  [423] 

Well,  of  course,  if  that's  so,  the  damage  wasn't 
directly  caused  by  the  breaking  of  the  belt,  assum- 
ing the  belt  was  part  of  the  machine,  which  we 
don't  dispute,  and  that  that  breaking  was  an  acci- 
dental breaking,  the  damage  couldn't  have  been 
caused  by  it,  because  the  damage  had  all  occurred 
prior  to  it,  and  it  was  the  breaking  of  the  belt  itself 
which  brought  the  machine  down  and  slowed  it  up. 
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Now,  1  think  the  conclusion  is  inescapable  that 
this  machine  started  up,  got  going  somevvliat  fast, 
tlie  line  pulley  upstairs  broke  first,  the  rollers  were 
released,  which  took  some  of  the  load  off  this  engine, 
made  it  possible,  probabl}^,  for  this  butterfly  valve 
to  fail  to  function;  if  all  the  load  had  staycxl  on 
maybe  the  butterfly  valve  would  have  functioned 
and  brought  it  to  a  stop,  but  with  the  i-elease  of 
the  machine  through  the  throwing  of  clutches,  with 
the  breaking  of  the  pulleys,  of  course  that  released 
all  the  machinery  on  the  line  shaft,  the  machine  was 
pretty  free  to  go,  and  the  butterfly  valve  let  it  go, 
and  the  machine  would  have  been  going  yet,  in 
pieces,  if  it  hadn't  been  for  the  intervention  of  the 
Pickering  device  that  brought  it  to  a  stop.  Now, 
the  tests  made  out  there  on  the  3rd,  let's  see,  will 
they  stop  this  machine  as  it  comes  down?  They 
weren't  interested  any  longer  in  the  set  screw  pin. 
They  could  just  as  well  have  operated  that  wholly 
by  hand.  When  they  got  down  into  the  valve  they 
found  that  the  power  was  going  through  and  that 
it  brought  it  [424]  to  an  idling  speed,  consistent 
with  the  testimony  of  the  people  in  the  boiler  room 
right  after  the  accident,  the  engine  was  down  to 
idling  speed  and  wasn't  completely  stopped. 

Looking  at  it  from  that  point  of  view^,  the  burden 
is  on  them  to  sustain,  by  the  preponderance  of  the 
evidence  to  show  that  the  breaking  of  the  belt  was 
the  direct  cause  of  the  damage.  The  case  they  built 
up  to  show  that  consists  of  an  assumption  that  the 
belt  broke  at  the  beginning,  uncorroborated  by  any 
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evidence,  an  assumption  that  the  breaking  of  the 
belt  then  caused  the  overspeed,  that  the  Pickering 
device  failed  to  work,  that  the  overspeed  then  con- 
tinued, that  the  pulling  of  the  pin  by  their  two  em- 
ployees failed  to  work,  that  the  Brownell  stop 
failed  to  work,  that  finally  a  belt  came  sliding  out 
of  the  no-where,  hit  the  trigger,  and  the  butterfly 
valve  brought  the  engine  down  to  a  stop. 

Contrary  to  that,  as  I  say,  is  the  uncontradicted 
physical  proof  that  the  butterfly  valve  was  worn, 
defective  and  stuck;  in  twice  checking  that  it 
wouldn't  bring  it  down,  the  almost  inescapable  be- 
lief that  Janowski  and  Leitner  must  have  pulled 
that  trigger  far  enough  to  drop  the  butterfly  valve, 
the  undisputed  evidence  that  the  Brownell  was  in 
good  working  order,  and  would  have  stopped  the 
machine,  the  testimony  of  Mr.  Beguelin,  who  made 
the  Pickering,  that  at  4:30  it  had  operated,  and 
against  the  whole  thing  you  've  got  Mr.  Janecek  say- 
ing "Well,  I'll  cinch  this  case;  I  saw  it  [425]  imme- 
diately, and  it  hadn't  operated";  and  you've  got 
good  intention  of  Mr.  Wheeler,  who's  talked  it  over 
so  many  times,  that  he  saw  it  and  it  hadn't  operated. 

Outside  of  those  two  tiny  pieces  of  human  testi- 
mony everything  else  fits  into  the  theory  that  this 
Pickering  stop  happened  at  the  end  of  the  sequence 
and  not  the  beginning. 

(Whereupon,  at  12:15  o'clock  p.m.,  the  Court 
took  a  recess  in  this  cause  until  1:45  o'clock 
p.m.) 
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S])okaiu',  Washington 
Friday,  October  10,  1947,  1:45  o 'Clock  P.M. 

Mr.  Paine:  Jvist  in  ])assing,  if  your  Honor 
please,  the  case  Mr.  Kelley  cited  this  morning,  the 
case  from  the  8th  Circuit,  as  being  close  in  point  of 
fact,  all  I  could  tell  from  the  argument  was  that 
it  Avas  a  case  involving  an  accident  in  which  there 
was  a  policy  with  a  similar  provision.  Tt  was  an 
action  on  machinery  insurance  against  accidental 
breakdown.  Whether  the  breakdown  of  the  gener- 
ator was  accidental  or  whether  it  occurred  while  the 
generator  was  undergoing  an  insulator  breakdown 
test  was  a  question  for  the  jury.  They  tested  it  to 
see  if  its  insulation  would  stand  up;  the  insulation 
didn't  stand  \\^,  and  the  thing  was  injured,  and 
caused  an  accident;  other  damages  [426]  followed 
from  there.  The  question  was  whether  the  genera- 
tor was  in  use  or  whether  it  v/as  being  tested  prior 
to  being  put  in  use,  which  was  an  excepted  condi- 
tion from  under  the  terms  of  the  policy.  T  think 
the  case  has  no  similarity  in  its  facts  at  all  to  the 
case  involved  here. 

Now,  turning  to  what  I  mentally  called  the  legal 
argument  in  this  case,  instead  of  the  factual  argu- 
ment, and  without  waiving  for  an  instant  or  weak- 
ening for  an  instant  in  the  position  I  took  this 
morning  in  regard  to  the  facts,  because  I  think  that 
is  the  controlling  situation  here  and  one  in  which  we 
have  complete  confidence,  but  I  think  your  Honor 
is  entitled  to  a  full  statement  of  any  other  positions 
the  company  might  have,  I  don't  want  you  to  mis- 
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construe  for  a  moment  that  I  don't  have  complete 
faith  and  confidence  in  the  position  taken  this 
morning',  which  would  dispose  of  the  case  if  your 
Honor's  disposition  was  favorable  to  us,  which 
would  dispose  of  the  necessity  of  passing  on  any  of 
the.  legal  questions  involved. 

The  first  thing  that  I  want  to  be  sure  is  clear  is 
that  the  failure  of  the  safety  devices,  or  the  over-  ^ 
speeding  that  was  referred  to  of  the  engine,  neither 
of  those  are  within  the  terms  of  the  policy  of  them- 
selves accidents.  Of  course,  the  overspeeding  of  the 
engine  is  merely  a  result  of  something  else,  a  condi- 
tion that  exists,  and  insurance  could  or  could  not,  I 
presume,  be  procured  for  any  damages  caused  by 
overspeeding  [427]  engines,  in  which  event  the 
cause  of  the  overspeed  would  be  wholly  immaterial ; 
all  you'd  have  to  prove  would  be  that  your  engines 
did  overspeed  and  caused  damage,  and  under  such  a 
policy  why,  you'd  be  entitled  to  be  reimbursed.  It 
probably  would  be  a  rather  hazardous  type  of  insur- 
ance to  write,  because  the  overspeeding  could  be  j 
brought  on  by  the  men  themselves  or  the  operations 
of  the  machinery.  At  least,  as  far  as  I  know,  I  don't 
know  what  the  premiums  would  l)e,  l)ut  this  is  not 
such  a  policy. 

This  is  a  policy  which  insures  payment  for  prop- 
erty damaged  by  an  accident  to  an  assured  object. 
Now,  the  accident  that  plaintiff  is  predicating  his 
case  on  is  the  breaking  of  the  belt,  as  I  saw  it.  | 
There  was  some  language,  as  I  say,  in  Mr.  Kelley's 
closing  ])ortion  of  the  argument  that  what  really 
happened  is  that  the  safety  devices  failed,  and  I 
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rather  assumed  that  possibly  he  wanted  the  Court  to 
draw  the  inference  from  that  that  if  he  had  shown 
the  safety  devices  failed,  he  would  bo  entitled  to 
recover  under  the  policy,  but  he  wouldn't  be.    If 
the  safety  devices  failed  because  of  a  breaking  of  a 
part  of  the  device  that  i)revented  it  from  function- 
ing, if  the  arm  on  the  butterfly  valve  or  the  Brownell 
stop  had  broken,  and  that  had  caused  it  to  fail,  that 
might  be  classified  as  an  accident,  but  neither  of  the 
two  devices  which  are  alleged  to  have  failed  could 
in  any  sense  be  construed  as  an  accident,  because 
the  policy  specifically   [428]   exempts  scoring,   de- 
forming, rupturing  of  the  packing,  because  that's 
a  common  occurrence.    If  every  time  it  got  a  little 
thick  it  was  held  to  be  an  accident,  that  would  be 
a  common  thing.  There  was  no  breaking,  deforming 
or  rupturing  of  the  Pickering  safety  stop.   The  belt 
is  the  belt  that  drives  the  governor,  and  the  Picker- 
ing safety  stop,  the  idler  pulley,  idles  on  the  belt. 
If  there  had  been  a  breaking  of  the  idler  pulley  that 
caused  the  stop  to  fail  to  function,  a  breaking  of 
the  stop  mechanism,  or  if  this  trigger  rod  had  sud- 
denly broken  so  it  couldn't  operate,  you  might  have 
had  a  l^reaking,  but  their  only  theory  is  the  infer- 
ence that  the  screw  was  loosened.   A  mere  loosening 
of  the  screw  isn't  a  breaking.   That's  a  thing  that's 
changed  by  the  men,   tightened,   loosened,   put   in 
whatever  position  they  want;  a  loose  screw  is  no 
more  a  broken  screw  than  a  tight  screw  is,  so  we 
get  back  to  the  fundamental  thing,   which   is  the 
breaking  of  the  belt,  which  is  the  accidental  thing 
they're  seeking  to  prove. 
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Assuming  the  belt  now  broke  with  the  machine 
running  at  normal  speed,  on  the  afternoon  of  July  3, 
and  just  this  belt  broke;  is  that  a  sudden  and  acci- 
dental breaking,  now,  under  the  definition  I  read 
this  morning?  I'd  like  to  read  a  short  one  from 
Couch  on  Insurance,  Section  1137,  Volume  V : 

"Exprcvssions,  terms  and  phrases  which  are 
frequently  used,  in  one  combination  or  another, 
throughout  definitions  of  the  word  'accident,' 
are:  An  event  which  takes  place  without  one's 
foresight  or  expectation"; 

Well,  the  evidence  here  is  that  the  breaking  of 
these  belts  was  well  within  their  foresight  and  ex- 
pectation ;  it  was  a  common  occurrence. 

"An  unanticipated  happening"; 
Well,  this  wasn't  unanticipated.  Maybe  the  exact 
moment,  nobody  could  have  anticipated  that  at  1 :45 
it  would  break,  but  it  was  anticipated  that  the  belts 
would  break,  and  it  was  provided  for  their  breaking, 
a  device  was  provided  to  take  care  of  their  breaking. 

' '  Undesigned ;  undesigned  contingency ;  some- 
thing unforeseen;  something  which  occurs  un- 
expectedly; an  act  which  unintentionally  and 
involuntarily  occurs;  something  out  of  the 
usual  course  of  events  and  which  happens  un- 
expectedly and  undesignedly;  not  according  to 
the  usual  course  of  things;  not  taking  place  as 
expected;  involuntary;  unintended;  that  which 
suddenly  happens  from  an  unknowni  and  un- 
foreseen cause." 
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All  the  common  expressions  in  the  use  of  the  word 
''Accident"  contain  in  themselves  the  idea  of  some- 
thing of  a  casualty,  as  Webster  says,  an  afflictive 
nature  involved  [430]  in  it.  Here  they  recognize 
the  frequency  with  which  these  belts  break;  they 
have  a  device  which  i)r events  them  from  doing  any 
damage  if  they  do  break,  so  they  have  these  old 
belts  around;  if  one  breaks  they  pick  another  one 
up  and  put  one  on, 

"Nor  shall  the  depletion  of  material  in  any  part 
of  the  object,  due  to  ])itting,  corrosion  or  wear,  be 
construed  as  an  accident."  The  belt  does  not  wear 
dowii  completely  thin  and  get  thinner  and  thinner 
until  it  is  wafer-like,  until  they  finally  part.  Th<» 
wear  goes  on  with  the  constant  flexing  of  this  por- 
tion gathered  together  with  the  metal  fastener  as  it 
goes  over  the  pulley.  There's  a  constant  flexing  of 
the  portion  by  the  metal  fastener.  The  belt  does  not 
get  much  thinner,  but  it  depletes  the  strength  of 
the  belt.  Put  one  on,  it  will  w-ear  out  and  finally 
break.  There's  no  accident  in  that;  that's  foresee- 
al)le  and  to  be  expected,  the  same  as  I  put  an  auto- 
mobile tire  on  my  automobile,  and  I  carry  insurance 
from  the  accidental  breaking  of  that  tire;  I  might 
go  out  the  first  day,  hit  into  a  sharp  stone,  and  the 
tire  break,  and  I  would  be  covered,  but  if  I  left 
that  tire  on  and  ran  it  until  in  the  known  and  antici- 
pated course  of  events  the  tire  Avore  out,  certainly 
110  one  would  say  the  final  wearing  out  of  that  tire 
was  a  sudden  and  accidental  breaking  of  it,  and  in 
that  sense,  as  far  as  this  belt  is  concerned,  it  seems 
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to  us  in  the  first  instance  there  isn't  [431]  any  sud-  | 
den  and  accidental  wearing  out  of  the  belt;  we  don't 
know  how  many ;  they  've  occurred  frequently.  Every 
time  one  of  these  belts  broke  do  you  suppose  they 
would  consider  they  had  an  accident  to  an  insured 
object,  and  send  a  bill  to  the  insurance  company 
for  a  new  belt  ?  We  'd  simply  be  paying  the  mainte- 
nance charges  on  their  belting,  "We  need  another  ^ 
$5.00  for  a  new  belt";  that  I  think  is  perfectly  ab- 
surd and  perfectly  apparent,  that  nobody  would  con- 
sider the  belt  itself  breaking  as  an  accidental  thing. 
It  was  an  expected  thing. 

Now,  I  tried  to  point  out  this  morning  that  of 
course  you  could  have  an  accidental  breaking  of  the 
belt;  if  you  put  a  new  belt  on  there,  a  strong  belt, 
and  somebody  went  through  and  we'll  say  had  a 
crowbar  or  a  piece  of  something  that  hit  the  belt, 
and  that  sudden  and  unexpected  pressure  or  force 
upon  the  belt  caused  it  to  break,  I  think  you'd 
classify  that  as  a  sudden  and  accidental  breaking.  1 
You  might  have  a  new  belt,  and  if  you  could  show 
you  put  a  new  belt  on,  and  the  belt  had  a  sudden  and 
latent  defect  that  wasn't  known  or  expected,  and 
that  caused  the  belt  to  break,  there  again  you  might 
have  what  would  be  classed  as  an  accidental  break- 
ing. Here  there's  no  proof  we  put  a  new  belt  on 
and  it  was  in  good  condition  and  somebody  hit  it  or 
it  had  a  latent  defect.  All  they  said  "We  have  them 
handing  around,  and  whenever  we  change  a  belt  we 
go  over  and  put  one  on."  Why?  Because  they've 
got  a  device  installed  to  keep  [432]  them  from  hav- 
ing any  serious  results  when  that  happens. 
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The  Court:  Under  your  coristj-uctiou  of  this  pol- 
icy, then,  this  insured  was  covered  only  for  acci- 
dental breakage  of  the  engine  or  parts  of  it  by  vio- 
lent external  means,  is  that  correct? 

Mr.  Paine:     Oh,  no 

The  Court:  Well,  every  part  of  an  engine  that 
isn't  absolutely  new  is  partly  worn,  so  under  your 
theory  there  couldn't  be  an  accidental  internal  dam- 
age of  any  part  unless  it  was  absolutely  new,  because 
it  would  be  worn,  and  that  would  be  responsible  for 
its  giving  'way. 

Mr.  Paine:  No,  as  I  sa}^,  if  it  wasn't  usual  and 
expected.  If  this  flywheel  had  broken,  maybe  it  was 
worn,  it  isn't  a  readily  expendable  part;  had  the 
main  drive  wheel  broken,  had  any  of  the  other  things 
on  the  engine  broken  from  the  steam  pressure  on  it, 
I'd  say  it  was  a  sudden  and  accidental  breaking, 
unless  it  was  in  the  nature  as  shown  here,  that  it 
was  an  exi3endable  part  that  was  usual  and  expected 
that  it  would  w^ear  out,  and  then  they  could  come  in 
and  show  that  the  breaking  of  that  belt  was  an  acci- 
dental one,  not  one  just  from  continuous  use,  the 
burden  being  on  them,  and  they  could  come  in  and 
show  that,  then  they  could  show  that  they  had  an 
accidental  breaking  of  that  belt. 

Now  then,  assuming,  however,  that  there  was  an 
accidental  breaking  of  the  belt,  we  feel  that  the  dam- 
age was  not  [433]  directly  caused  by  such  accident. 
Now,  the  authorities  are  to  the  effect  that  "directly 
caused"  as  used  in  insurance  policies  such  as  this, 
are  synonymous  with  "proximately  caused"  in  con- 
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iiection  with  acts  of  negligence,  and  where  you're 
attempting  to  determine  the  proximate  cause  of  an 
ensuing  result.  It  is  said  in  the  case  of  Dixie  Pine 
Products  Co.  vs.  Maryland  Casualty  Co.,  133  F. 
2d  583 : 

"It  is  well  settled  that  the  words  'direct 
cause'  ordinarily  are  synonymous  in  legal  in- 
tendment with  'proximate  cause,'  a  rule  ap- 
plicable to  causes  involving  the  construction  of 
an  insurance  policy." 

In  other  words,  the  courts  have  said  that  where 
you  use  it  instead  of  using  the  words  "proximately 
caused,"  "directly  damaged"  and  "directly  caused" 
are  in  effect  the  same  thing.  That  means  that  the 
chain  of  causation  which  is  started  by  the  initial 
breaking  of  some  portion  of  the  engine,  assuming 
for  the  sake  of  this  argument  only  that  the  belt 
broke  first,  and  it  was  a  new  belt,  and  its  breaking 
was  fortuitous  or  accidental,  that  that  breaking  then 
must  be  the  first  in  the  line  of  causation  to  arrive 
at  the  ultimate  result  of  the  damage;  that  causation 
must  follow  through  directly.  As  an  example,  you 
put  up  a  line  of  dominoes  and  you  hit  this  domino 
and  it  hits  the  next  one,  and  so  on;  the  last  domino 
is  caused  by  the  blow  on  the  first  domino,  because 
it  has  followed  itself  [434]  through,  but  if  there  are 
any  independent  intervening  causes,  forces  set  up 
which  intervene  there  to  break  that  chain  of  direct 
causation,  they  make  the  original  cause  a  remote  or 
not  a  proximate  cause. 
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Now,  I  agree  witli  Mi-.  Kelley;  we've  done  con- 
siderable research  ourselves  trying  to  find  something 
on  all  fours  with  this  case,  and  haven't  been  able 
to  find  anything  too  close  on  it.  This  Dixie  Pine 
case  from  which  I  read  this  definition  is,  it  seems 
to  me,  an  analogous  case  on  its  facts;  -its  ultimate 
conclusions — well,  firiefly,  this  is  what  the  situation 
was:  The  Dixie  Pine  Company  was  a  manufacturing 
company  making  some  type  of  product  in  which 
they  used  a  very  highly  dangerous  and  inflammable 
solvent  which  was  carried  through  pipes  in  their 
manufacturing  jilant.  and  they  had  a  policy  of  in- 
surance against  breakage  similar  to  the  one  here. 
The  pipes  broke;  there  wasn't  any  question  about 
that.  The  solvent  escaped  from  the  pipes;  it  was 
a  gaseous  or  semi-gaseous  type  of  material,  and  then 
over  quite  a  little  period  of  time  the  escaping  gas 
spread  to  a  boiler  room  where  there  was  a  fire  en- 
closed in  the  boilers,  and  when  the  escaping  gas  came 
in  contact  with  the  fire  it  lit  the  gas  and  an  explo- 
sion followed,  and  the  loss  was  very  extensive,  and 
the  question  was  whether  the  rupture  of  the  pipe 
which  was  covered  under  their  policy  was  the  direct 
cause  of  the  resulting  explosion. 

The  court  held  in  that  case  that  it  became  a  ques- 
tion of  [435]  fact  for  the  jury  as  to  whether  or 
not  proper  care  and  proper  efforts  had  been  made 
to  extinguish  and  get  this  fire  out  of  the  way  of  the 
spreading  gas  which  it  was  known  would  cause  an 
explosion  did  it  come  in  contact  with  the  fire;  that 
if  those  efforts  were  not  sufficient,  or  were  negligent, 
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then  there  would  be  an  intervening  cause,  that  is, 
the  faihire  to  extinguish  the  fire  and  prevent  the 
gas  from  reaching  it,  which  would  be  the  proximate 
cause  of  the  explosion,  and  not  the  rupturing  of  the 
pipe  which  had  merely  released  the  gas  in  the  first 
instance. 

The  case  went  up  to  the  Circuit  Court  of  Appeals 
and  was  reversed  on  that  question,  that  it  was  a 
jury  question,  went  back  to  the  jury,  went  to  the 
Circuit  Court  of  Appeals  the  second  time,  and  on 
the  second  time  the  court  said  that  the  facts  ad- 
duced by  the  plaintiff  showing  that  there  was  no 
fault  in  their  ina])ility  to  keep  the  gas  from  reach- 
ing the  fire,  and  that  therefore  there  w^as  a  direct 
cause  between  them,  but  had  the  facts  been  other- 
wise, there  would  have  been  an  intervening  cause 
which  would  have  made  the  rupturing  of  the  pipe 
in  the  plant  a  remote  cause  and  not  a  direct  cause 
directly  responsible  for  the  damage  which  resulted 
as  a  result  of  the  explosion. 

There's  a  fairly  early  case  of  Cole  vs.  German 
Savings  &  Loan  Society,  124  Fed.  113,  where  a 
w^oman  was  injured  in  steppins:  into  an  unlighted 
elevator  shaft,  and  a  door  was  [436]  open,  and 
the  question  was  that  some  strange  child  who  had 
been  permitted  to  come  upon  the  premises  had 
stepped  in  and  opened  the  door  or  invited  her  to  step 
into  the  shaft,  and  that  the  leaving  of  the  door  un- 
locked and  the  failure  to  light  the  premises  were 
not  the  direct  cause  of  her  injury,  but  it  was  the 
intervening  act  of  a  third  party  which  had  permit- 
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ted  this  to  take  place.  That  type  oP  ease  lias  been 
somewhat  elaborated  and  distinguished  on  the  the- 
ory that  if  in  leaving  your  premises  in  that  way, 
and  there  was  evidence  in  this  case,  too,  that  the 
defendant  Ivuew  that  children  or  uninvited  persons 
were  around,  and  might  do  such  a  thing,  then  that 
becomes  a  foreseeable  act  in  the  chain,  and  still 
wouldn't  keep  them  from  being  the  proximate 
cause  of  the  accident.  There  are  a  number  of  defi- 
nitions cited  as  to  what  the  remote  cause  or  the 
proximate  cause  are : 

"The  proximate  cause  is  the  efficient  cause, 
the  one  that  necessarily  sets  the  other  causes 
in  operation.  The  causes  that  are  merely  in- 
cidental, or  instruments  of  a  superior  or  con- 
trolling agency,  are  not  the  proximate  causes 
and  the  lesponsible  ones." 

"The  remote  cause  is  that  cause  which  some 
independent  force  merely  took  advantage  of  to 
accomplish  something  not  the  probable  or  nat- 
ural effect  thereof.  *  *  The  casual  [437]  con- 
nection between  the  negligence  and  the  hurt  is 
interrupted  by  the  interposition  of  an  inde- 
pendent human  agency;  and,  as  Mr.  Wharton 
expresses  the  thought,  'the  intervener  acts  as 
a  non-conductor,  and  insulates  the  negligence.' 
The  test  is :  Was  the  intervening  efficient  cause 
a  new  and  independent  force,  acting  in  and  of 
itself  in  causing  the  injury  and  superseding 
the  original  wrong  complained  of,  so  as  to  make 
it  remote  in  the  chain  of  causation,  although 
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it  may  have  remotely  contributed  to  the  injury 
as  an  occasion  or  condition?" 

Now,  then,  just  one  more  before  I  discuss  it  fully 
many  on  the  facts,  from  the  Harvard  Law  Review, 
Volume  XXXIII,  Number  5,  there 's  a  very  interest- 
ing article,  "The  Proximate  Consequences  of  an 
Act."  The  gist  of  it,  after  discussing  many  of  the 
phrases  and  the  early  history  of  the  doctrine  of 
proximate  cause,  is: 

"If,  on  the  other  hand,  where  defendant's  ac- 
tive force  has  come  to  rest  in  a  position  of  ap- 
parent safety,  the  court  will  follow  it  no  longer; 
if  some  new  force  later  combines  with  this  con- 
dition t©  create  harm,  the  result  is  remote  from 
the  defendant's  act."  [438] 

Now,  applying  this  language  to  this  situation,  as 
I  see  it,  the  defendant's  active  force  in  this  case, 
which  w^ould  be  considered  to  be  the  breaking  of  the 
belt,  that's  the  first  direct  active  force,  is  the  break- 
ing of  the  belt,  has  come  to  rest  in  a  position  of 
apparent  safety.  Well,  with  the  breaking  of  the  belt 
w^hat  has  happened*?  The  rider  pulley  riding  on  the 
belt  has  dropped  down.  That's  all  that  the  breaking 
of  the  belt  is  intended  to  do;  it's  intended  to  release 
the  rider  pulley,  and  when  the  belt  is  broken  and 
has  released  the  rider  pulley,  the  effect  of  the  break- 
ing of  the  belt  has  come  to  a  position  of  apparent 
safety.  The  rider  pulley  is  built,  designed  and  con- 
structed so  that  when  the  rider  pulley  drops,  a  con- 
dition of  safety  has  been  created.    The  court  will 
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then  follow  it  no  Ioniser,  and  if  some  new  force  later 
combines  with  this  condition  to  create  harm,  the  re- 
f^ult  is  remote  from  defendant's  act. 

Now,  what  happened  here?  According-  to  their 
own  theory  the  rider  pulley  dropped;  the  belt's  force 
had  expended  itself,  as  far  as  that 's  concerned ;  it 
had  drop])ed  the  rider  pulley.  Up  in  the  trigger  arm 
of  the  safety  device  a  screw  had  come  loose  or  was 
loosened  or  something  had  happened  to  the  screw, 
Vvhich  thereupon  prevented  the  safety  device  from 
operating.  Certainly  the  belt  breaking  didn't  pre- 
vent the  safety  device  from  operating.  The  belt 
breaking  set  the  safety  device  in  the  process  of  op- 
eration. It  was  the  intervening  [439]  act  of  failure 
of  the  set  screw  to  properly  bite  into  the  arm  or  do 
what  it  was  supposed  to  do,  which  is  not  a  breaking 
within  the  terms  of  the  policy,  and  not  an  accident 
within  the  terms  of  the  policy.  It's  a  mere  matter 
of  maintenance  or  negligence,  a  failure  to  maintain 
on  the  part  of  the  company's  officials  or  workmen. 
Mr.  Wheeler  said  it's  a  rather  hard  place  to  get  at 
and  check  and  keep  in  proper  condition,  and  we 
don't  do  it  as  often  as  we  should.  That's  about  his 
language  as  I  remember  it,  but  it  was  their  duty  to 
go  around  and  keep  this  screw  in  a  tightened  con- 
dition. The  screw  wasn't  broken  under  the  terms  of 
the  policy,  and  yet  it  was,  if  w^e're  to  believe  their 
statement,  an  independent  intervening  condition  or 
act  which  prevented  this  Pickering  safety  device 
from  operating,  under  their  theorv. 

The  Court:  Under  that  theory  it  seems  to  me 
that  if  an  insurance  company  can  get  the  insured, 
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as  they  did  here,  to  install  a  safety  device  for  a  part, 
then  the  insnred  could  never  recover  for  an  acci- 
dental breaking  of  that  part,  because  if  the  safety 
device  worked,  there  would  be  no  damage,  and  if  it 
didn't  work,  there  would  be  no  proximate  cause;  is 
that  the  result  of  your  reasoning? 

Mr.  Paine:  No;  they  might  not  be  able  to  re- 
cover for  the  breaking  of  a  belt,  but  if  the  device 
was  properly  maintained  and  the  safety  device 
broke,  this  trigger  arm  had  broken,  or  the  ratchet 
had  broken,  or  the  spring  up  above,  [440]  if  that 
spring  had  broken  and  that  was  the  failure  of  the 
safety  device  to  operate,  why,  you  would  have  had  a 
breaking  of  that  part,  which  would  have  been  the 
direct  cause  of  the  following  damages,  but  if  the 
failure  of  the  safety  device  is  not  due  to  breaking, 
we  don't  insure  against  it  any  more  than  any  other 
part  of  that  machine  may  cause  damage. 

Supposing  this  had  operated,  and  the  question 
was  on  the  failure  of  the  butterfly  valve  to  stop 
this  machine;  if  that  failure  w^ere  due  to  the  im- 
proper setting  and  maintenance  of  the  valve  in  its 
packing,  they  would  have  damace  to  their  machine 
and  their  machines  upstairs,  but  it  wouldn't  be  cov- 
ered under  our  policy,  which  covers  them  from 
breaking.  Now%  had  the  damage  resulted  from  the 
weight  on  the  butterfly  arm  breaking  off,  or  a  por- 
tion of  tlie  butterfly  valve  breaking,  and  that  had 
resulted  in  damage,  then  they  would  be  covered 
under  our  policy,  but  they  aren't  covered  unless 
there  is  a  breaking,  and  if  an  intervening  cause  is 
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a  cause  from  mere  negligent  maiiiteiiaiice  witliout 
any  breakage,  the  mere  fact  that  it  was  preceded 
by  something  which  broke,  but  which  didn't  cause 
the  faihire  of  the  device  to  operate,  why,  there's  no 
room  for  putting  that  liability  back  onto  us. 

The  Court:  You're  arguing,  then,  that  the  nega- 
tive matter  of  the  failure  of  the  safety  device  to 
operate  constitutes  an  independent  intervening 
cause;  that's  your  position? 

Mr.  Paine:     That's  our  position  in  that  regard. 

As  this  [441]  article  goes  on  to  say: 

"The  form  of  rule  above  stated  is  believed 
really  to  state  the  true  distinction  and  the  one 
actually  enforced  by  the  courts.  *  *  *  A  more 
accurate  phrase  which  is  gaining  in  use  is  that 
the  intervening"  force,  unless  it  is  to  make  the 
result  remote,  must  be  foreseeable." 

By  that  is  meant  that  if  you  start  the  chain  of 
causation  going  and  it's  foreseeable  that's  going 
to  follow  through  several  different  steps,  then  you 
have  a  direct  cause.  If  something  intervenes  that 
isn't  foreseeable,  you  have  a  remote  cause. 

Now  then,  you  start  this  chain  of  events  going 
by  breaking  the  belt.  What  is  the  foreseeable  result 
that's  going  to  follow?  The  trigger  arm  is  going 
to  drop.  That's  foreseeable  and  expected.  That's 
what  the  rider  pulley  is  there  for.  The  rider  pulley 
is  set  to  function  to  hit  the  trigger  pin,  and  the 
trigger  pin  is  going  to  operate  on  the  pole,  and  the 
pole  is  going  to  turn  the  spring,  and  the  spring  is 
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going  to  drop  the  valve,  and  Rube  Goldberg  is  going 
to  get  his  money  for  the  invention,  but  that's  all 
the  foreseeable  events.  In  othei-  words,  the  break- 
ing of  the  belt,  if  the  valve  closed,  and  in  closing 
damaged  something,  we'll  say  that  that  forced  the 
pressure,  steam,  the  sudden  closing  [442]  of  the 
valve  caused  too  much  back  pressure  on  the  steam, 
and  that  ruptured  a  pipe;  that  would  be  directly  a 
result  of  the  breaking  of  the  belt,  because  that 
would  be  right  foreseeable,  that  is,  you  would  fore- 
see that  the  belt  would  release  the  pulley,  the  pulley 
would  hit  the  trigger  finger,  the  trigger  finger  would 
turn  this  ])ortion  of  it,  that  in  turn  would  release 
the  spring  that  would  drop  the  valve,  and  if  that 
did  the  damage  then  the  breaking  of  the  belt  would 
be  the  direct  cause  of  the  damage. 

What  happens  here  is  an  intervening  cause  which 
is  not  foreseeable  takes  place.  The  belt  breaks ;  you 
foresee  the  next  stop,  the  dropping  of  the  rider 
pulley,  the  pushing  up  of  the  trigger  lever,  and  then 
an  intervening  unforeseeable  and  unexpected  force 
comes  in;  there's  a  loose  screw,  and  instead  of  this 
thing  turning  as  it  w^as  expected  and  designed  and 
intended  to  turn,  it  fails,  and  you  then  have  an 
intervening,  unforeseeable  and  unexpected  cause  en- 
tering into  it,  which  then  becomes  the  direct  cause 
of  the  damage  which  follows. 

That  in  its  essence  is  the  doctrine  of  proximate 
cause  as  near  as  I  can  figure  it  out.  Of  course  there 
are  a  world  of  cases,  automobiles,  and  all  sorts  of 
things,  on  it.    I  found  nothing  very  close,  but  it  is 
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stated  that  the  real  test  is  the  foreseeableness  of 
the  causation,  of  the  original  cause  following 
through,  just  as  the  first  simple  example,  [443]  you 
hit  the  first  domino  and  you  know  from  the  way 
they're  spaced  that  that  force  will  tip  the  next 
domino  over,  and  that  they're  so  close  that  it  will 
follow  on  down.  If  instead  of  that  which  was  in- 
tended, down  along  the  line  somebody  removed  a 
domino,  or  it  fell,  and  that  force  never  continued 
to  the  end  where  that  force  was  supposed  to  arrive 
to  prevent  something  from  happening,  it  wouldn't 
be  the  hitting  of  the  first  domino  which  caused  the 
damage  when  the  last  domino  didn't  fall;  it  would 
be  the  removal  of  an  intervening  domino,  because 
that  would  be  the  unforeseeable  and  unexpected 
thing  that  stepped  in  there  to  prevent  the  acting 
force  from  carrying  through  and  accomplishing  the 
purpose  for  which  it  was  designed. 

Here  you've  got  the  situation  where  you  hit  the 
first  domino  and  the  last  domino  falls;  the  purpose 
of  that  sequence  is  to  prevent  damage.  Now,  you 
hit  the  first  domino;  that  is,  you  break  the  belt.  It 
goes  so  far,  and  then  due  to  something  that  has 
intervened  and  broken  up  the  setup  of  the  chain, 
it  fails  to  be  able  to  go  through  to  the  end  and  ac- 
complish the  result  it  was  designed  to  accomplish. 
No  one  can  say  legally  or  logically  that  the  breaking, 
or  the  damage  which  is  caused  by  the  failure  of  the 
last  domino  to  fall  over,  was  caused  by  the  first 
domino  being  hit,  because  that  w^as  designed  and  in- 
tended that  the  last  domino  should  fall.  The  damage 
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which  was  caused  was  by  [444]  the  failure,  or  the 
removal  of  a  domino  in  the  row  so  that  the  active 
force  set  in  motion  did  not  get  through  to  the  place 
where  it  was  designed  to  arrive,  and  it  ceased  to  be 
a  direct  cause,  but  a  remote  cause  of  this  process, 
and  doesn't  carry  through  to  the  engine;  it  doesn't 
carry  through  to  the  damage  that  ultimately  was 
caused  when  it  got  through. 

Now,  my  time  is  nearly  up.  I  do  want  to  call 
your  Honor's  attention  to  the  fact  that  there  are  two 
portions  of  this  policy,  namely  the  original  policy 
which  covers  property  directly  damaged  by  such  ac- 
cident, then  there  is  endorsement  number  1,  which 
covers  for  use  and  occupancy,  which  is  worded 
somewhat  dissimilar  from  the  first  one,  and  I  think 
there  is  a  distinction  that  I  should  call  to  your 
Honor's  attention.  That  policy  is  worded  "caused 
solely,"  instead  of  directly,  "caused  solely  by  an 
accident  to  an  object  covered  by  the  schedules,"  and 
on  the  back,  the  definition  of  object  and  accident  as 
used  in  schedule  6  applies  to  this,  so  that  here  you 
have  the  question  of  the  use  and  occupancy,  which 
means  that  they  will  pay  for  each  day  of  total  pre- 
vention of  business  on  the  premises,  caused  solely 
by  an  accident  to  an  object.  Now  there  I  think  the 
distinction  is  twofold;  it's  a  little  stronger,  more 
strongly  expressed  than  the  first,  that  if  you  might 
feel  that  the  breaking  of  the  belt  and  the  loosening 
of  the  screw  were  both  concurrent  causes,  rather 
than  one  being  the  proximate  and  one  being  the  re- 
mote,   that    [445]    they    at   least   were    concurrent 
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causes,  then  the  use  and  occupancy  provisions  and 
the  coverage  would  not  be  covered,  because  it  is 
certainly  not  due  solely  to  the  breaking  of  the  belt. 
Also  I  think  another  j)art  subject  to  interpreta- 
tion is  that  the  loss  for  each  day's  prevention  of  the 
business  caused  solely  by  an  accident  to  an  object 
means  that  the  time  that  they  are  unable  to  cany  on 
their  business  because  of  the  accident  to  the  object, 
in  other  words,  the  time  necessary  to  repair  the  in- 
sured object  that  keeps  them  from  operating.  Well, 
now,  in  this  case  of  course  that  is  inmiaterial.  The 
time  to  repair  the  insured  object  was  only  a  matter 
of  a  minute  or  two;  all  that  was  necessary  was  to 
put  back  a  belt,  which  was  done,  and  the  object  oper- 
ated; that  is,  at  that  time  there  apparently  was  no 
loose  screw  and  they  didn't  even  need  to  have  the 
screw  replaced  because  it  proceeded  to  operate.  Now, 
the  basis  of  their  loss  of  use  and  occupancy  was  the 
time  it  took  them  to  replace  a  lot  of  un-insured  ma- 
chinery in  the  premises,  which  of  course  they  could 
have  had  insured  for  breaking  and  loss  of  business; 
if  they  had  had  this  same  type  of  policy  on  the  line 
shafting  there  wouldn't  have  been  any  question  about 
it,  the  line  shafting  would  have  been  paid  for  and 
the  time  out  of  business  would  have  both  been  paid 
for.  It  didn't  make  any  difference  what  caused 
the  breaking.  There  might  have  been —  [446]  well, 
negligence  on  their  part,  but  that  would  all  have  been 
paid  for  and  the  use  and  occupancy  would  have 
been  paid  for,  because  you  w^ould  have  had  time  out 
to  repair  insured  objects  that  was  a  loss  at  the  time 
of  the  accident,  but  they  weren't  worried  about  the 
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pulleys  and  the  shafting;  they  carried  their  in- 
surance on  the  engine,  and  the  damage  to  the  engine 
at  the  most  was  a  dollar  and  a  half,  or  whatever 
it  cost  to  replace  the  belt,  and  the  use  and  occupancy 
from  the  damage  to  the  engine  was  a  matter  of 
minutes,  and  not  a  matter  of  a  month,  such  as  their 
hill  totals,  from  the  3rd  to  the  29th  of  July ;  so  that 
purely  on  the  legal  basis  I  think  the  company  is  en- 
titled to  recover,  but  I  want  to  emphasize  again  in 
closing  that  primarily  we  feel  that  the  factual  situa- 
tion that  I  argued  this  morning  is  such  as  shows 
conclusively  that  the  breaking  of  the  belt  occurred 
at  the  close  of  the  sequence,  or  very  near  the  close 
of  the  sequence  of  events,  and  of  course  could  not  in 
any  way  be  'responsible  for  the  damage  which  occur- 
red prior  to  it,  and  caused  the  closing  down  or  the 
bringing  down  of  the  machine  to  an  idling  speed, 
and  there's  no  question  then  necessary  for  inter- 
pretation of  the  polic}^  or  any  discussion  of  the  legal 
rules,  but  I  felt  I  should  present  to  your  Honor  that 
subsequent  phase  of  it  in  case  your  Honor  might 
perchance  di:ffer  on  the  factual  basis  of  the  case,  and 
if  so,  I  strongly  contend  and  feel  there  isn't  any 
real  doubt  on  the  legal  interpretation  of  it,  that 
the  [447]  breaking  of  the  belt  was  not  an  accident  as 
considered  under  the  policy,  but  was  the  wearing  out 
of  an  expendable  article.  Had  that  alone  occurred  no 
claim  would  have  been  entered.  It  was  not  directly 
responsible  for  the  resulting  damage;  that  inter- 
vening force  was  the  failure  of  both  of  these  safety  ; 
devices,  the  butterfly  valve  and  the  Pickering  stop, 
to  operate — pardon  me,  the  failure  of  the  Brownell 
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stop  on  the  wheel.  They  don't  stop  this  maehine  by 
any  of  the  devices  they  have  on  it.  ^Phey  stop  it  by 
the  fortuitous  accident  of  a  piece  of  stray  belting 
hitting  it,  so  the  failure  of  all  their  devices,  none  of 
which  broke  in  the  sense  covered  in  the  policy,  were 
intervening  causes  and  set  up  an  intervening  condi- 
tion that  was  the  direct  cause  of  the  damage,  and 
made  any  breaking  of  the  belt  an  indirect  or  remote 
cause. 

The  Court:  I  think  you  will  have  on  that  basis 
five  extra  minutes  if  you  care  to  use  them,  Mr. 
Kelley. 

PLAINTIFF'S  FINAL  ARGUMENT 

Mr.  Kelley:  Well,  I  haven't  any  set  notion  of 
the  time  it  will  take  me,  and  I  don't  want  to  incon- 
venience or  impose  on  the  Court. 

At  the  onset,  I  might  say  that  I  don't  feel  there's 
any  necessity  to  use  extra  time  to  cite  to  the  Court 
familiar  horn-book  law  as  to  proximate  cause,  and 
in  the  second  place,  I  don't  think  the  Court  is  inter- 
ested in  any  metaphysical  [448]  discussion  of  dom- 
inoes or  anything  else;  what  we're  interested  in  is 
keeping  our  eye  on  the  squirrel  in  this  case.  Before 
I  advert  to  a  few  things  Mr.  Paine  deems  necessary 
to  take  up,  I  do  want  to  say  to  your  Honor  that  if  I 
have  not  answered  your  Honor's  question  this  morn- 
ing, I  felt  that  during  the  course  of  my  argument 
I  did,  but  in  case  I  did  not,  I  want  the  Court  to 
know  squarely  my  position,  the  plaintiff's  position, 
in  answer  to  your  Honor's  first  question,  which  I 
felt  went  to  the  very  heart  of  this  lawsuit.    As  I 
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recall,  you  inquired  "How  do  you  know  the  Brownell 
overspeed  stop  didn't  function  normally^"  I  say  to 
your  Honor  in  addition  to  Beguelin's  testimony  that 
the  safety  chain  arm  was  broke,  in  addition  to  the 
two  men  upstairs  saying  that  they  pulled  the  handle 
over  there  in  exhibit  9  and  the  machine  seemed  to 
increase  in  speed,  I  say  to  your  Honor  directly  this 
is  our  answer:  Because  the  speed  of  the  machine, 
the  line  shaft,  and  the  pulleys,  reached  speeds  which 
were  not  possible  if  the  overspeed  had  functioned 
as  it  did  under  tests  both  before  and  after  this 
accident.  I  call  your  Honor's  attention  to  the  tes- 
timony of  the  master  mechanic,  Beguelin,  in  that 
respect,  a  witness  who  was  lauded  by  Mr.  Paine  as 
much  as  some  of  the  others  were  vilified.  He  testi- 
fied that  he  had  overspeeded  that  engine  to  the  trip- 
ping point  of  the  Brownell  stop  some  two  or  three 
months  before  the  accident.  He  testified  he  had 
done  that  while  it  was  connected  with  the  [449]  main 
line  shaft. 

He  testified  furthermore  that  all  the  material 
which  was  damaged  by  the  accident  of  July  3,  1946, 
was  running  at  the  time  that  he  made  that  over- 
speed  test.  Furthermore,  his  testimony  coupled  with 
Mr.  Black's  was  that  the  Brownell,  and  this  has 
never  been  controverted,  disputed  or  denied,  that  the 
Brownell  overspeed  stop  was  set  at  700  feet  lineal 
for  the  paper,  paper  speed,  to  permit  the  practical 
operation  of  the  standard  newsprint  if  the  mill  were 
to  run  that.  Now,  if  your  Honor  pleases,  going  to 
the  second  inquiry,  I  don't  know  if  it  was  an  in- 
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quiiy  by  the  Court,  but  at  least  an  observation,  you 
again  went  to  one  of  the  most  salient  jioints  in  the 
lawsuit,  namely  the  testimony  of  Mr.  Olinj^er,  who 
testified  that  on  a  number  of  occasions  on  July  5 
he  had  tried  to  work  that  idler  pulley,  and  it  hadn't 
worked  automatically.  Your  Honor  said  "Well,  ap- 
parently the  set  screw  worked  one  time  and  a})par- 
ently  it  didn't  another,"  and  I  say  to  your  Honor 
that's  exactly  what  the  evidence  shows.  I  say  to 
your  Honor  it  is  possible  for  a  set  screw  to  drag,  to 
slip  one  time  and  hold  another  when  it  is  perfectly 
tight. 

Now,  if  your  Honor  pleases,  it's  very  easy,  it's 
very  easy  to  cast  aspersions  at  someone  like  Mr. 
Wheeler.  I'm  j^oing  to  try  to  try  the  lawsuit,  not 
the  lawyers,  but  I'm  within  my  rights,  I  feel 
strongly  on  it,  that  when  any  witness  who  sat  here 
as  Mr.  Wheeler  did,  and  your  Honor  observed  [450] 
his  demeanor  and  his  reactions  on  the  stand,  and 
your  Honor  as  an  experienced  trier  of  the  fact  and 
as  an  experienced  trial  lawyer  before  you  went  on 
the  bench  knows  that  there  were  many  things  that 
came  out  in  that  cross-examination  that  Wheeler 
testified  to  that  he  had  never  even  gone  over  vdth 
his  counsel  before,  and  your  Honor  is  fully  cogniz- 
ant of  the  fact  that  for  seventeen  pages  in  the  rec- 
ord, by  one  of  the  most  adroit  and  skillful  cross-ex- 
aminers at  the  bar,  Mr.  Wheeler  told  the  story  and 
told  the  truth,  and  I  know  your  Honor  feels  that 
he  was  telling  the  truth. 
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Now,  Mr.  Olinger  told  the  truth.  The  answer  is 
simple.  He  didn't  ask  Mr.  Wheeler  what  position 
he  found  it  in,  when  he  worked  with  Mr.  Wheeler  a 
couple  of  days  after  the  accident,  and  Mr.  Wheeler 
didn't  tell  him.  Apparently  he  wasn't  asked.  Ap- 
parently he  didn't  tell  anybody,  there  isn't  any 
question  about  that.  There  isn't  any  question  that 
Mr.  McKeon,  who  came  out  here  from  the  east,  his 
advent  out  here  changed  the  whole  picture,  the  whole 
disposition  of  this  insurance  company.  There  isn't 
any  question  that  after  the  session  of  August  4 
there  was  still  one  question  left  to  be  unanswered, 
or  to  be  answered — what  was  the  condition  of  the 
governor  after  the  wreck,  that  is,  as  far  as  the  In- 
land Empire  Paper  Company  was  concerned,  and 
we  have  their  letter  that  I  had  them  produce  in  open 
court,  which  they  have  from  Mr.  Black,  which  indi- 
cates when  Mr.  McKeon  was  here  [451]  there  was 
one  question  left  to  be  answered,  that  is,  what  was 
the  condition  of  the  governor  after  the  wreck. 

Now,  the  Hartford,  or  I'd  better  say  Mr.  Mc- 
Keon, who  came  out  here  from  the  Hartford, 
wouldn't  take  the  investigation  of  Olinger  and  they 
wouldn't  take  the  investigation  of  Mr.  Fullmer  on 
that  point.  Now,  since  this  morning's  discussion  I 
have  checked  the  record  with  respect  to  what  Mr. 
Fullmer  had  to  say.  Now,  Mr.  Fullmer,  the  repre- 
sentative of  the  Hartford,  who  was  the  first  one  on 
hand,  or  the  second,  he  said  that  he  looked  at  the 
Pickering  stop,  I  believe  it  was  July  7;  in  any 
event,  a  day  or  two  after,  he  looked  at  the  Pickering 
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stop.  He  said  "The  arm  tliat  tiii)s  the  niechaiiism 
I  could  move,"  and  lie  says  "It  was  slij^htly  loose." 
There's  testimony  in  the  record  that  I  didn't  call  to 
your  Honor's  attention  this  morning-,  hut  I  have 
checked  and  double  checked  it,  and  it's  in  the  record. 
Now,  instead  of  vilifying-  Mr.  Wheeler,  let's  turn  to 
his  own  testimony.  Perhaps  there's  reason  for  Mr. 
Wheeler  not  running  around  telling  Mr.  Fulhner 
and  telling  Mr.  dinger  at  the  time.  He  would  have 
told  him  had  Mi*.  Olinger  asked  him.  Mr.  AVheeler, 
your  Honor  will  find  it  in  his  testimony,  Mr. 
Wheeler  testified,  and  I  think  it  is  indicative  of  the 
truth  and  veracity  of  the  old  gentleman  when  he 
testified  in  part  on  cross-examination:  "Question: 
And  do  you  go  around  frequently  and  tighten  it  u]), 
keep  it  tight?  Answer:  Well,  probably  not  as  oftrn 
as  we  should  [352]  have.  I'll  admit  that  on  my  own 
part,  but  those  machines  are  in  constant  operation 
twenty-four  hours  a  day,  and  a  good  deal  of  the  time 
seven  days  a  week." 

I  agree  with  council,  human  frailty  being  what  it 
is,  it  may  be  that  Mr.  Wheeler  is  one  of  those  rare 
people  who  just  keeps  his  mouth  shut  when  he 
should  and  speaks  when  he's  asked.  It  may  be  that 
he  was  fearful  some  blame  would  attach  to  him,  I 
don't  know,  but  the  point  is,  he  told  the  full  and 
complete  story,  and  he  told  it  under  cross-examina- 
tion, and  he  wasn't  led  by  any  suggestive  question- 
ing of  counsel. 

Now,  with  your  Honor's  permission,  I  want  to 
ask,  respectfully  ask,  that  the  Court  will  read  that 
testimony  of  Mr.  Wheeler  which  is  the  most  impor- 
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tatit  in  this  case.  I  would  impose  upon  the  Court 
to  ask  that  your  Honor  read  it  in  toto.  I  know  that 
you  Ml  recollect  all  the  testimony;  I  know  that  you'll 
recollect  the  testimony  of  Mr.  dinger  on  the  point. 

Now,  coming  to  Mr.  Paine 's  closing  remarks,  a 
remark  that  he  made  this  morning,  if  there  had 
been  no  automatic  device  on  the  Pickering  governor 
and  if  the  belt  broke,  that  would  be  covered.  A¥ell, 
I  stand  with  him  on  that,  and  I  say  ''Amen,"  and 
I  call  your  Honor's  attention  again  to  this  case  of 
Ocean  Accident  &  Guarantee  vs.  Penick  &  Ford,  and 
I  don't  want  to  arrogate  to  myself  an  exhaustive 
search  of  the  law^  [453]  and  tell  the  Court  that  there 
is  no  other  book  on  the  i^oint,  but  I  simply  say  to 
your  Honor  that  I  have  worked  very  hard,  and  I  fail 
to  find  any  other  case  that  is  as  appropriate  as  this 
case.  If  it  were  contradictory  to  the  plaintiff's  case 
I'd  cite  it  to  your  Honor. 

In  this  Penick  case  the  j)laintiff  brought  an  ac- 
tion, just  as  w^e  are,  on  policy  of  machinery  insur- 
ance issued  by  the  defendant  whereby  it  agreed  to 
indemnify  the  plaintiff  against  loss  from  break- 
down of  certain  machinery  specified  in  the  policy. 
I  read  the  phraseology  in  the  opinion  of  the  Circuit 
Court  of  Appeals  for  the  8th  Circuit,  and  I  know^ 
your  Honor  checked  the  phraseology  of  the  policy 
in  the  case  at  bar,  and  it's  identical.  In  this  Penick 
case  the  answer  denied  all  the  allegations  of  the  pe- 
tition, as  all  defendant  insurance  companies  appar- 
ently do  in  a  case  like  this,  except  to  allege  the  issu- 
ance of  the  policy  and  the  making  of  a  proof  of 
loss,  but  in  that  case  they  allege  affirmatively  that 
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tlie  injury  occurred  while  it  was  uuderj^oing  an -in- 
sulation breakdown  test.  Some  time  durin<^  the  day 
the  generator  was  being  operated  it  was  decided  to 
shut  it  down  and  call  in  the  General  Electric  Com- 
])any.  The  generator  was  then  dismantled  and  a 
rotor  was  taken  out  and  placed  on  blocks  on  the 
floor  of  the  powerhouse,  and  when  it  was  removed 
from  the  generator  and  placed  on  the  floor  it  was 
inspected  to  ascertain  if  the  weak  spot  in  the  insu- 
lation which  a  test  [454]  had  indicated  could  be  lo- 
cated, and  just  as  in  the  case  at  bar,  there  was  a 
breaking  of  a  strap;  it  w^asn't  the  same  kind  of  a 
strap,  no,  it  was  a  copper  strap  in  the  generator 
which  came  out  of  one  of  the  slots  on  its  way  back 
to  thread  back  into  another  slot.  There  was  a  rup- 
ture in  the  copper  strap. 

Your  Honor  understands  why  I  cited  that  case 
this  morning.  Perhaps  I  should  have  emj)hasized 
it  more.  If  I  failed,  then  I  seek  to  remedy  it  now. 
Counsel  for  the  insurance  company  in  that  case 
stated  in  their  briefs,  which  I  have,  and  it's  recited 
in  the  opinion  of  the  Court,  that  one  of  the  prin- 
cipal questions  was  w^hether  or  not  the  occurrence 
in  question  constituted  an  accident  within  the  mean- 
ing of  the  policy,  and  that  is,  after  all,  aside  from 
the  metaphysical  talk  about  dominoes  and  other 
extraneous  matter,  that's  all  Mr.  Paine 's  been  argu- 
ing this  afternoon,  assuming  the  belt  was  good,  and 
assuming  the  break — imder  the  state  of  the  record, 
how  could  anyone  assume  otherwise?  Fullmer  said 
he  cut  off  the  end  of  the  belt,  and  he  cut  it  off  to 
send  it  to  Hartford.  Don't  you  suppose  if  that  belt 


442  Inland  Empire  Paper  Co.,  vs. 

had  been  worn  out  or  deteriorated,  don't  you  sup- 
pose the  Hartford  would  have  had  one  or  two  ex- 
perts here  to  testify  it  was  weak  and  deteriorated? 
Of  course  they  would.  Assuming  that  piece,  Exhibit 
12,  is  the  identical  belt,  is  there  any  evidence  of  wear 
and  decay  on  it?  They  might  say  we  haven't  got  the 
whole  belt.  Is  that  our  fault?  The  insurance  com- 
pany cut  it  off.  [455]  What  part  of  the  belt  is  in  the 
record  doesn't  show  any  appearance  of  wear  or 
decay,  and  Mr.  Fullmer  wouldn't  so  testify. 

Now,  in  going  back  to  this  Ocean  Accident  case, 
the  court  said  there  was  substantial  evidence  intro- 
duced by  the  plaintiff  tending  to  support  its  claim 
that  before  the  smoke  test  was  applied  there  had 
occurred  a  breaking  of  the  strap,  and  a  fusing  of 
the  end  of  it  to  the  rotor,  and  that  this  occurrence 
immediately  caused  some  impairment  of  function. 
The  breaking  of  the  strap  in  the  Penick  case,  and 
it  is  most  appropriate  in  the  case  at  bar — ' '  This  evi- 
dence, if  believed  by  the  jury" — if  your  Honor  be-  | 
lieves  this  belt  was  broken  and  that  was  the  initial 
cause,  and  it  was  the  "but-for"  as  we  state,  that 
caused  the  damage,  then  the  court  says : 

"This  evidence,  if  believed  by  the  jury,  war- 
ranted a  finding  of  an  accidental  breakdown. 
We  examine  the  record  on  this  question  for 
the  purpose  of  determining  whether  or  not  there 
was  substantial  evidence,  and  we  must  acce]^t 
as  true  the  evidence  supporting  plaintiff's  cause 
of  action,  and  it  is  entitled  to  such  reasonable 
favorable  inferences  as  may  fairly  be  drawn 
therefrom."    (Citing  cases.) 
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Then  they  say  in  that  connection :  [456] 

"There  is  no  evidence  of  physical  facts  or 
of  scientific  principle  conc^hisively  establishing: 
that  the  separation  of  the  strap  and  the  fiusinj? 
of  the  ends  to  the  rotor  must  have  taken  place 
when  the  smoke  test  was  applied.  Whether  the 
smoke  test  produced  the  injury  was,  we  think, 
a  question  for  the  jury." 

And  we  maintain  whether  or  no  the  breaking  of 
this  belt  on  the  Pickering  governor,  was  a  question 
of  fact  which  your  Honor  will  decide  as  a  trier  of 
fact  in  place  of  the  jury,  and  I  might  say  paren- 
thetically that  it  was  with  purpose,  deliberate  in- 
tent, that  this  suit  was  started  first  as  a  non-jury 
trial  in  the  Superior  Court  and  then  removed  to 
Federal  Court,  and  no  demand  for  jury  was  ever 
made.  Why?  Because  we  felt  that  a  Court  trained 
to  analyze  testimony,  I  don't  attempt  myself  to 
arrogate  any  skill  in  these  cases,  undoubtedly  coun- 
sel for  the  defendant  can  grasp  a  point  in  this  field 
far  more  readily  than  I,  but  the  witnesses  have  told 
the  logical  sequence,  and  I  realize  this,  that  a  court 
wdll  not  be  confused  by  the  sand  in  the  air  that  a 
jury  w^ould. 

The  court  said: 

"There  was  expert  testimony  based  upon  a 
hypothetical  question,  to  the  effect  that  the 
break  in  this  strap  would  occur  instantly.  In 
determining  the  [457]  meaning  of  the  term  'ac- 
cident' as  used  in  this  policy" 
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and  permit  me  to  interrupt,  you  will  remember  the 
definition  is  the  same  as  we  have; 

" the  question  is  not  what  it  might  mean  to 


a  scientist  or  one  skilled  in  the  subject  in- 
volved, but  what  it  means  to  the  average  man." 
(Citing  more  Federal  authority  in  the  8th  Cir- 
cuit.) "Unless  some  technical  meaning  was  ob- 
viously intended,  the  words  'accident'  and 
'accidental'  should  be  given  the  meaning  they 
impart  in  common  speech."  (Citing  more  au- 
thority.) "The  testimony  of  the  expert  witness 
Drabelle  that  the  vibration  shown  by  the  testi- 
mony"  

and  your  Honor  will  recall  that  in  this  <?ase  at  bar 
on  cross-examination  the  witness  Wheeler  testified 
"Yes,  there  was  vibration  that  could  shake  that  set 
screw  loose" 

" was  not  hy  design  either  of  the  maker  of 


the  machine  or  of  the  plaintiff  and  that  it  was 
not  normal,  expected  or  anticipated,  but  that 
it  caused  the  break  in  the  strap,  is  sufficient,  we 
think,  to  show  that  there  was  an  accident. ' ' 

The  defendant  insurance  company  in  this  Penick 
case  made  [458]  the  same  contention  as  they're 
making  in  the  case  at  bar,  that  there  was  no  impair- 
ment of  function.    In  this  Penick  case  they  say: 

"The  policy  provides  that  this  impairment 
must  manifest  itself  'by  immediately  impaiiing 
the  function  of  the  object'  " 
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tliat's  the  terms  of  our  policy,  and  must  necessitate 
"repair  or  replacement  before  its  functions  are 
restored. ' ' 

The  court  goes  on  to  say  in  this  case: 

"Assuming,  as  we  nuist,  the  existence  of  the 
break  and  that  the  break  was  accidental,  the 
testimony  conclusively  shows  that  an  impair- 
ment of  function  necessarily  followed." 

and  that's  the  case  at  bar.  Now,  if  your  Honor 
pleases,  I  thought  the  third  question  that  you  ad- 
dressed to  counsel  likewise  went  to  the  very  heart 
of  this  lawsuit.  You  said  "If  the  Pickering  stoi> 
functioned"  and  they  now  maintain  that  it  did,  "If 
the  Pickering  stop  functioned,  why  didn't  the  engine 
go  to  an  idling  speed?"  I  listened  carefully.  I  could 
find  no  answer  in  either  the  morning  argument  or 
the  afternoon  argument  of  counsel,  who  contented 
himself  by  just  making  the  bald  statement  that  the 
Pickering  governor  was  functioning. 

Now,  if  your  Honor  pleases,  it  apparently  is  con- 
ceded that  if  the  Pickering  governor  was  not  func- 
tioning there  [459]  should  be  recovery.  I  confess 
I'm  at  loss  to  understand  the  mental  gymnastics 
which  calls  to  your  Honor's  attention  that  we  have 
to  prove  that  the  breaking  of  the  belt  disconnected 
the  governing  device.  We  don't  have  to  prove  any 
such  thing.  We  have  to  prove  that  the  breaking  of 
the  belt  in  the  first  place  was  the  "but-for"  but  for 
Avhich  this  accident  would  never  have  occurred. 

He  says  we  have  to  prove  the  engine  increased 
speed.   Their  own  witness  Fullmer  testified  that  the 
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tests  resulted  in  an  increase  of  speed.  Now,  if  your 
Honor  pleases,  with  respect  to  Mr.  Wheeler's  testi- 
mony, I  just  want  to  turn  the  same  remark  that 
counsel  made  concerning  the  employees  of  the  com- 
pany upstairs.  He  said  they  couldn't  foresee  a  law- 
suit at  the  time,  so  of  course  their  actions  were 
spontanenous  and  they  pulled  that  safety.  Now, 
how  would  Wheeler,  a  stationary  engineer,  foresee 
at  the  time  that  there  was  going  to  be  a  lawsuit, 
when  on  July  5  Mr.  Olinger  came  and  made  the 
tests  with  him?  Do  you  suppose  for  one  minute, 
as  a  matter  of  common  sense,  that  Wheeler  se- 
cretly held  this  knowledge  to  himself  because  he 
figured  that  'way  in  a  year  or  two  there  would  be 
a  lawsuit  on  this  policy?    That's  preposterous. 

Now,  if  your  Honor  pleases,  there  is  no  evidence 
of  wearing  out  of  the  belt.  There  isn't  any  wearing 
out  of  the  belt,  and  as  your  Honor  put  the  question, 
there  couldn't  be,  under  his  theory,  any  accidental 
breaking  here  unless  a  part  [460]  was  new.  In 
other  words,  viewing  it,  as  we  say  "reductio  ad  ab- 
surdum"  under  their  theory  the  insurance  policy 
didn't  insure,  under  their  theory  they're  only  in- 
sured against  the  breaking  of  the  strongest  part 
of  the  Sumner  steam  engine,  i.e.;  such  as  the  fly- 
wheel pulley,  but  that  isn't  the  case.  The  policy 
also  insures  against  the  breaking  of  the  weakest 
part,  such  as  the  governor  belt,  and  I  say  to  your 
Honor  a  chain  is  no  stronger  than  its  weakest  link. 
If  the  governor  isn't  a  part  of  that  steam  engine, 
if  the  belt  isn't  a  part  of  that  governor,  why,  then 
my  argument  falls  to  nothing,  but  that  is  not  the 
case. 
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Now,  according  t<>  an  insurer's  theory,  the  but- 
terfly valve  was  controlled  by  the  Brownell  over- 
speed,  and  the  safety  hand  chain,  and  if  tlie  Brown- 
ell had  not  worked,  and  if  the  hand  safety  chain 
hadn't  been  used,  the  insurer  wouldn't  pay,  simply 
because  all  the  control  devices  were  not  used.  In 
other  words,  if  the  hypothetical  case  Mr.  Paine  put, 
if  someone  had  not  braved  the  flying  debris  to  turn 
off  the  butterfly  valve  by  hand,  assuming  that  it 
hadn't  trii)2)ed,  as  is  most  probable,  and  the  weight 
of  the  evidence  indicates,  by  the  belt  being  in  such 
juxta-position  with  the  trigger,  within  a  half  an 
inch,  assuming  for  the  nonce  that  didn't  happen, 
under  their  theory  the  engine  itself  could  have  ex- 
ploded and  yet  the  insurer  would  have  escaped  pay- 
ment because  the  strongest  safety  device  hadn't 
been  tripped.  [461] 

The  policy  doesn't  say  that.  If  it  did  it  would 
be  against  public  policy,  because  it  would  invite 
deliberate  fraud  on  the  part  of  the  insurer.  They 
could  always  be  recommending  these  safety  arms  to 
be  put  on,  and  its  inspectors  could  be  instructed  to 
adjust  the  over  speed  stop  at  such  a  high  point  that 
it  would  never  be  reached  before  the  engine  ex- 
ploded. Now,  that's  where  you  get  to  under  their 
theory,  and  that  isn't  the  case  at  bar. 

If  your  Honor  pleases,  Mr.  Wheeler's  testimony, 
Mr.  Olinger's,  Mr.  Fullmer 's  testimony,  and  this 
Ocean  Accident  case,  should  resolve  this  case  as 
prayed  for.  I  purposely  refrain  now  from  being 
drawn  into  a  by-pass  upon  the  use  and  o-ccupancy 
provisions.  We've  stipulated  on  the  amount  of  dam- 
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ages ;  we  've  got  plaintiff 's  exhibit  14 ;  I  don 't  intend 
for  one  thirty  seconds  to  weaken  our  strong  position 
by  discussion  on  damages.  We've  stipulated  on 
that.  I'm  not  going  to  get  into  that.  I  say  there  is 
liability,  and  we  've  stipulated  as  to  what  the  damage 
should  be.  I  even  went  to  the  precaution  to  demand 
that  debit  item,  so  the  court  could  have  in  detail 
what  those  items  were. 

RULING  OF  THE  COURT 
The  Court :  It  has  never  seemed  to  me  necessary 
or  very  helpful  to  anybody  to  keep  everyone  in  sus- 
pense in  a  case  of  this  kind  throughout  long  intro- 
ductory remarks  by  the  Court,  so  I'll  say  it  is  the 
conclusion  of  the  Court  that  the  plaintiff  has  failed 
to  maintain  the  burden  of  proving  that  the  damage 
shown  to  the  machinery  in  this  case  comes  within 
the  terms  of  the  policy  of  insurance. 

I  don't  propose  to  make  any  extended  or  exhaus- 
tive review  of  the  facts  or  the  evidence  in  this  case. 
I'll  merely  try  to  say  enough  to  give  you  and  per- 
haps the  Appellate  Court  the  basis  for  my  conclu- 
sion, and  enable  you  to  draft  the  findings  of  fact 
that  will  be  entered  by  the  Court  in  this  case.  I 
have  often  instructed  juries  that  they  should  keep 
their  minds  free  and  open  and  not  reach  any  con- 
clusion as  to  the  facts  until  the  case  is  submitted 
to  them.  I've  found  that  it  isn't  so  easy  to  follow 
that  instruction  when  I  have  to  act  as  the  trier  of 
the  facts,  but  I  can  say  truthfully  that  I  have  done 
it  in  this  case. 
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IVe  been  greatly  puzzled  in  this  rase  as  to  how 
this  accident  could  possibly  happen  in  the  way  that 
the  evidence,  the  physical  facts,  seemed  to  indicate 
that  it  did,  and  I  was  rather  in  a  state  of  uncer- 
tainty until  the  very  conclusion  of  the  case.  After 
giving  it  a  good  deal  of  thought  I  have  come  to 
the  conclusion  that  the  probabilities  [463]  weigh,  it 
seems  to  me,  very  heavily  in  favor  of  the  defendant 
in  the  case  on  the  facts  as  to  just  how  this  damage 
originated  and  what  was  its  cause. 

Aside  from  the  legal  theories  advanced  by  coun- 
sel for  the  defendant,  according  to  their  own  theory 
of  the  case,  in  order  to  prevail,  the  plaintiff  would 
have  to  prove  at  least  that  the  Pickering  governor 
belt  broke;  that  as  a  result  of  that  breaking  the 
number  4  engine  speeded  up,  and  as  has  been  said 
here,  "ran  away";  and  that  speed  accelerated  to 
the  point  where  it  was  communicated  through  the 
main  drive  belt  to  the  line  shaft,  and  the  machinery 
attached  to  the  line  shaft,  on  the  upper  floor, 
reached  a  speed  that  caused  the  pulleys  to  disinte- 
grate through  centrifugal  force,  or  as  has  been  said 
here,  caused  the  pulleys  to  explode. 

Now,  under  that  theory  of  the  case  it  seems  to 
me  that  that  runs  counter  to  and  collides  with  a 
number  of  the  physical  facts  here,  the  probabilities 
to  be  deduced  from  the  physical  facts,  or  from  facts 
that  are  uncontroverted,  or  at  least  have  been  proven 
convincingly  to  the  satisfaction  of  the  Court.  We 
liave  to  assume  that  if  that  happened,  that  three 
separate  and  to  a  certain  extent  independently  op- 
erated safetv  devi-ces  failed  to  work.    First  of  all 
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we  have  to  assume  that  the  safety  stop  on  the  Pick- 
ering governor,  operated  by  the  little  pulley  that  is 
in  contact  normally  with  the  belt  that  broke,  that 
that  failed  to  work.  There  [464]  is,  true,  evidence 
here  of  Mr.  Wheeler  and  Mr.  Janecek  that  shortly 
after  the  accident  they  observed  the  engine  and  saw 
that  that  stop  had  not  operated,  but  taking  that 
testimony  at  its  full  value,  if  that  happened,  if  the 
Pickering  stop  failed  to  work,  then  of  course  the 
governor  would  be  inoperative,  as  has  been  said, 
the  balls  would  fall  down  and  the  steam  vent  would 
be  wide  open,  the  steam  control,  and  the  engine 
would  proceed  to  run  away. 

If  it  did  so,  then  of  course  when  it  reached  the 
speed  at  which  the  Brownell  stop  was  set  on  the 
flywheel,  and  it's  a  very  simply  operating  device,  it 
is  simply  a  weight  held  off  by  a  spring;  when  cen- 
trifugal force  overcomes  the  resistance  of  the  spring 
the  arm  goes  out  and  trips  the  trip  that  is  nearby 
there,  and  will  be  reached  by  the  protruding  arm 
when  that  has  occurred.  It's  a  very  simply  tripping 
device  that  even  I  can  understand,  and  sometimes 
I  feel  that  I'm  so  lacking  in  mechanical  ability 
that  the  mechanics  of  a  wheelbarrow^  almost  appall 
me,  but  I  can  understand  that  trip.  Now,  why  didn't 
it  operate  *?  It  was  set  to  operate  before  it  would 
reach  any  speed  that  would  cause  the  pulleys  to 
explode,  or  anywhere  near  that  tremendous  speed. 

There  hasn't  been  any  explanation  as  to  why  it 
didn't  work.  There  has  been  shown  to  have  been 
no  defect  in  it.    It  hasn't  been  shown  to  be  out  of 
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order.  Every  time,  as  I  recall,  there  was  any  evi- 
dence about  its  testing,  it  worked,  [465]  both  before 
and  after  the  accident;  so  we  have  to  assume  that 
didn't  work.  We  also  have  to  assume,  which  has 
been  pointed  out  here  as  rather  improbable,  to  me, 
that  although  this  hand  safety  stop  had  been  set 
up,  connected  with  a  chain  to  the  butterfly  valve 
extending  up  into  the  upper  room,  where  the  paper 
machine  was  operating,  a  convenient  handle  in  the 
floor,  the  men  evidently  had  been  instructed  about 
it,  knew  it  was  there,  and  when  this  evidence  of 
speeding  was  noticeable  they  ran  over  and  they 
pulled  that,  and  no  doubt  pulled  it  violently  and  in 
a  way  that  should  have  made  it  work.  Now,  we 
have  to  assume  that  that  didn't  work,  and  then  we 
have  another  point  here. 

It's  true  that  these  tests  that  were  conducted  by 
the  representatives  of  the  insurance  company  were 
over  a  period  of  time  after  the  accident,  extending 
up  into  August,  but  so  far  as  the  matters  which 
they  were  examining  in  their  tests  are  concerned, 
there  hasn't  been  shown  to  have  been  any  change 
in  the  particular  item  or  device  from  the  time  of 
the  accident  until  the  test  was  made,  and  their  tests 
indicated  both  by  an  examination  in  the  shop  of 
the  butterfly  valve  and  by  putting  it  back  on  the 
engine  and  operating  it,  that  the  butterfly  valve  at 
the  time  of  this  occurrence  was  in  such  a  defective 
condition  that  it  not  only  wovdd  not  stop  the  engine, 
but  wouldn't  even  reduce  its  speed  to  the  idling 
speed,   because   of  the   packing  having   [466]   cor- 
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roded  or  something  of  the  sort,  the  little  damper 
that  operated  in  the  pipe  didn't  work,  didn't  close 
all  the  way  down,  there  was  three  quarters  of  an 
inch  or  so  of  play  when  it  was  supposed  to  be 
closed,  and  both  from  a  standpoint  of  examination 
in  the  shop  and  by  actual  test  operation  of  it  when 
it  was  put  back  on  the  engine,  when  the  butterfly 
valve  was  supj^osed  to  be  closed  the  engine  would 
continue  to  accelerate. 

Now,  both  the  Brownell  stop  and  the  hand  stop 
up  above  operated  on  this  buttei*fly  valve.  If  that's 
the  only  thing  that  tripped,  the  Brownell  or  the  one 
upstairs,  either  of  them,  the  engine  wouldn't  have 
€ome  to  an  idling  speed;  it  would  have  continued 
to  run  awa}^,  yet  the  undisputed  evidence  is  that 
when  the  first  employees  of  the  plaintiff  reached 
the  engine  after  this  accident,  the  engine  was  idling. 
It  was  not  stopped,  but  was  idling,  as  has  been 
pointed  out  here,  with  practically  all  of  the  load 
removed,  because  by  that  time  the  whole  shaft  had 
been  thrown  out,  the  main  drive  belt  was  off  of  the 
driven  pulley,  at  least,  and  there  wasn't  any  load 
on  the  engine,  it  was  running  free. 

Now,  I  realize  that  a  conclusion  reached  from 
the  logic  of  those  facts  runs  counter  to  the  testimony 
of  two  of  the  witnesses  here,  Mr.  Janecek  and  Mr. 
Wheeler.  Mr.  Janecek  seems  to  have  been  rather 
slighted  in  the  argument,  to  a  certain  extent.  I 
see  no  great  difference  between  Mr.  [467]  Janecek 
and  Mr.  Wheeler  except  that  the  interval  was  a 
little  longer  during  which  they  didn't  report  what 
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they  undoubtedly  now  feel  that  they  liad  seen  at 
the  thne  of  the  aceident.  I  think  Mr.  Janecek  is 
an  honest  witness,  but  I  know  what  hii)se  of  time 
and  self-interest,  and  wanting  to  believe  a  tiling  a 
certain  way,  will  do  to  fallible  human  memory  when 
we  try  to  reconstruct  something  that  has  happened 
in  the  past,  and  it  is  just  my  view  of  it  that  because 
of  the  what  seems  to  me  unanswerable  logic  of  the 
facts  that  I  have  detailed  here,  that  both  Mr.  Jane- 
cek and  Mr.  Wheeler  have  just  let  themselves  in- 
dulge in  some  wishful  thinking,  and  must  have  been 
mistaken  about  the  situation,  or  the  position  of 
the  Pickering  stop  at  the  time  they  observed  it. 

I  think  that's  probably  all  that  I  need  to  say.  I 
can  say  this,  that  I'm  convinced  that  neither  side 
in  this  case,  I  think  this  case  has  been  very  fairly 
and  very  ably  presented  from  both  side,  and  I  don't 
think  either  side  has  either  fabricated  or  attempted 
to  fabricate  any  evidence  here.  Of  course,  I  make 
allowance  on  both  sides,  because  we  have  no  disin- 
terested witnesses  except  possibly  Mr.  MacCamy,  I 
would  say  Mr.  MacCamy  is,  but  as  I  say,  I  don't 
think  there's  any  disposition  here  to  try  to  fabri- 
cate evidence.  I  think  both  sides  could  have  done 
a  better  job  if  they  tried  to  fabricate  it. 

Mr.  Paine:  I  think  if  we  had  put  our  minds  to 
fabrication  [468]  we  could  have  improved  it. 

The  Court:  Exception,  of  course,  is  allowed  to 
the  plaintiff  if  it  is  necessary,  and  the  matter  of 
settling  the  findings  can  be  taken  up  in  the  regu- 
lar way. 
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Reporter's  Certificate 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  Stanley  D.  Taylor,  do  hereby  certify : 
That  I  am  the  regularly  appointed,  qualified  and 
acting  official  court  reporter  of  the  District  Court 
of  the  United  States  in  and  for  the  Eastern  District 
of  Washington.  That  as  such  reporter  I  reported 
in  shorthand  and  transcribed  the  foregoing  proceed- 
ings before  the  Honorable  Sam  M.  Driver,  Judge  of 
the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Washington,  held  on  October  7,  8, 
9,  and  10,  1947,  at  Spokane,  Washington. 

That  the  above  and  foregoing,  consisting  of  pages 
numbered  consecutively  from  1  to  449,  contains  a 
full,  true  and  accurate  transcript  of  the  proceedings 
had  therein,  including  all  objections  and  the  court's 
rulings  thereon. 

Dated  this  6th  day  of  February,  1948. 

/s/  STANLEY  D.  TAYLOR, 
Official  Court  Reporter. 
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PLAINTIFF'S  EXHIBIT  No.  14 

Inland  Empire  Paper  Company 
Manufacturers 

Millwood,  Wash. 
September    17,    1946. 

Telegraphic  Address:  Spokane,  Washington. 
Hartford  Steam  Boiler  Ins.  &  Ins.  Co. 
707  Artie  Building 
Seattle,  Washington 

Attention:  Mr.  Fred  Fullmer 
Re:    Policy  #97-743 

Gentlemen : 

In  accordance  with  your  request  we  enclosed  here- 
with our  Claim  for  Loss  which  occurred  July  3, 
1946,  under  this  polic3^. 

Please  give  your  usual  prompt  attention  to  this 
claim. 

Very  truly  yours, 

INLAND  EMPIRE  PAPER 

COMPANY, 
By  C.  A.  BUCKLAND, 
General  Manager. 

CABA 
Encs 

(Received  Seattle  Sep  18  1946  H.S.B.I.&I.  Co.) 
(Received  Sep   21   1946   Claim   Dept.   Hartford, 
Conn.) 
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Debit  Memorandum 
From  Inland  Empire  Paper  Company 

Millwood,  Washington, 
September  12,  1946. 

To  Hartford  Steam  Boiler  Ins.  &  Ins.  Co. 
707  Artie  Bldg. 
Seattle,  Washington 

We  debit  your  acconnt  as  follows : 

Overspeeding  Engine  No.  4  Accident,  1 :45  P.M.,  July  3,  1946 

Use  and  Occupancy,  see  sheet  A  and  A-1.. $7,350.00 

Repair  Labor,  straight  time,  see  sheet  B 2,524.57 

Repair  Labor,  premium  time,  see  sheet  B 321.19 

Miscellaneous  Repair   parts   drawn   from    Store   Ac- 
count, see  Foreman's  Requisitions,  attached 448.54 

Miscellaneous  Repairs,  not  accomplished,  see  sheet  C—  410.42 

Loss  of  Fourdrinier  Wire,  see  sheet  D 198.52 

Belting  of  Drives,  see  sheet  E 280.74 

Union  Iron  Works,  invoice  360566 4,623.77 

Supervision  and  overhead 16.06 

$16,173.81 

Misc.  In 7,366.06 

Belting    280.74 

Store    5,482.73 

Wires  _ 198.52 

Rep.    Lbr 2,845.76 

INLAND  EMPIRE  PAPER 

COMPANY, 

Per  CAB 

Received  Seattle,  Sep.  18,  1946.  H.S.B.I.  &  I.  Co. 

Received  Sep.  21,  1946,  Claim  Dept.,  Hartford, 

Conn. 
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SHEET  A 

July    3,1946     1:45  P.M.  to  12:00  M 0.00  hrs.  * 

3  12:00  M.      to     7:00  A.M 0.00    "      Holiday 

4  0.00    "      Holiday 

5  24.00    " 

6  24.00    " 

7  0.00    "      Sunday 

8  24.00    " 

9  24.00    " 

10  24.00  " 

11  24.00  '' 

12  24.00  " 

13  24.00  " 

14  0.00    "      Sunday 

15  24.00  " 

16  24.00  " 

17  24.00  " 

18  24.00  '' 

19  24.00  " 

20  24.00  '' 

21  0.00    ''      Sunday 

22  24.00  " 

23  24.00  " 

24  24.00  " 

25  24.00  " 

26  24.00  " 

27  24.00  " 

28  0.00    "      Sunday 

29  Resumed  operations  7 :00  A.M. 

480.00  hrs. 

480  hours  .    ,^„  ^„  , 
IS  20.00  days 

24 

(Received  Seattle  Sept.  18,  1946,  H.S.B.I.  &  I.  Co.) 
(Received  Sept.  21,  1946,  Claim  Dept.,  Hartford,  Conn.) 
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SHEET  A-1 

Use  and  Occupancy 
Production:  Constant:  based  on  average  experience. 

No.  2  Machine - 62.00  tons 

No.   3  Machine —     15.00  tons 

No.  4  Machine 25.00  tons 

102.00  tons 

25.00 

Therefore,  No.  4  Machine  represents  24.5%  of  Total  Machine 
Room  Production. 

Time  Loss:  No.  4  Machine,  from  Midnight*,  July  3rd,  to  7:00 
A.M.,  July  29th  (see  sheet  A),  20  operating  days. 

24.5%  of  %  1,500.00  X  20  is  $7,350.00 

*U  &  0  starts  at  first  midnight 

(Received  Seattle  Sep  18  1946  H.S.B.I.  &  I.  Co.) 
(Received  Sep  21  1946  Claim  Dept.  Hartford,  Conn.) 


Hartford  Steam  Boiler  Etc.  Co.  459 

Repair  Labor  on  No.  4  Macliino  Special  Account 
July  and  August  1946 


Hours 

Beouelin  143 

jttis  84% 

Bknv  651/2 

ssliiiger 42i/^ 

Esslinger  551/4 

irlott 321/2 

;e  (Jc'bo 8 

Horwath  591^ 

3r  LeFave  50i^ 

J  Lobdell  1151^ 

Nelson  I361/4 

snee  Owens  551/, 

Pahnen  1503^ 

Phelps  31/2 

Robie  22 

Shollenberger  8 

Stewart  12214 

rd  Stewart  471/2 

Stuck  891/2 

5  Taggart 933^ 

Y  Tesch   9114 

Tesch  4514 

Verece  ^^^A 

Yates 1103^ 

imper  443/|^ 

'arbert   37 

Henson 8 

ft  Beguelin  16 

Bierce  20 

iague  8 

Stafford   3 

Bailey  5814 

Hanshaw  161^4 

er  Herrmann 5 

Connell  41/2 


0.  T. 

Total 

Total 

Pay 

Hours 

Pay 

HoufH 

Pay 

$229.52 

211/, 

$34.51 

1641/2 

$264.03 

110.18 

1314 

17.23 

98 

127.41 

85.21 

41/2 

5.85 

70 

91.06 

55.80 

61/4 

8.18 

483/, 

63.98 

64.09 

1/4 

.29 

551/2 

64.38 

38.61 

31/2 

4.20 

36 

42.81 

9.28 

2 

2.32 

10 

11.60 

80.28 

7V4 

9.83 

661/2 

90.11 

68.43 

6% 

9.14 

571/4 

77.57 

156.16 

i9y4 

26.07 

1341/2 

182.23 

177.13 

20 

26.00 

1561/4 

203.13 

56.61 

91/2 

9.69 

65 

66.30 

195.98 

81/4 

10.72 

159 

206.70 

4.06 

13/4 

2.03 

51/4 

6.09 

28.60 

3 

3.90 

25 

32.50 

10.40 

2 

2.60 

10 

13.00 

165.65 

131/4 

17.96 

1351/2 

183.61 

55.10 

91/4 

10.73 

563/4 

65.83 

103.82 

121/4 

14.21 

1013/4 

118.03 

108.75 

8% 

10.15 

1021/2 

118.90 

118.63 

151/2 

20.15 

1063/4 

138.78 

61.31 

61/2 

8.81 

51% 

70.12 

111.07 

8% 

10.15 

1041/2 

121.22 

150.62 

21 

28.67 

1313/4 

179.29 

45.64 

61/4 

6.70 

51 

52.34 

37.74 

5 

5.27 

42 

48.01 

8.16 

8 

8.16 

16.32 

1% 

1.81 

173/4 

18.13 

20.40 

13/4 

1.81 

213/4 

22.21 

8.16 

8 

8.16 

3.06 

3 

3.06 

59.47 

5 

5.10 

631/4 

64.57 

16.58 

5 

5.48 

211/4 

22.06 

5.10 

11/2 

1.63 

61/2 

6.73 

4.59 

41/2 

4.59 
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O.  T.  Total          Tota 

Hours            Pay           Hours          Pay  Hours           Paj 

R.  C.  Davis 2            $2.04  2            $2 

R.  Barrett  29            29.58  29            29 

W.  McHarness  16            16.32  16            16 

Ed  Miller  5              5.10  5             5 

Richard  Korte  1              1-02 1_  1 

Total    Hours 2,002.25                  250.50  2,252.75 

Total  Pay $2,524.57             $321.19  $2,84^ 

cc  to :  JOS  JL J 

(Received  Seattle  Sep  18  1946  H.S.B.I.  &  I.  Co.) 
(Received  Sep  21  1946  Claim  Dept.  Hartford,  Conn.) 


SHEET  C 

Miscellaneous 

-#A-46  Steel  Sash  15.00  $60.00 

80—14"  X  20"'  Glass  for  above 62  49.60 

l_A-46  Steel  Sash  15.00 

8—14"  X  20"  Glass  for  above 62  4.92 

l_A-46  Steel  Sash  15.00 

14_14"  X  20"  Glass  for  above 62  8.68 

1— A-46  Steel  Sash  15.00 

10—14"  X  20"  Glass  for  above 62  6.20 

l_Steel  Sash  15.00 

12—14"  X  20"  Glass  for  above 62  7.44 

To  glazing  124  lights 06  7.44 

1_6"  X  9"  Oil  Glass,  #3  Machine 1.28 

To  repair  of  spare  Governor 24.61 

Booster  Motor  Pulley,  not  replaced 162.85 

54  ft.  Hot  Air  Conduit,  repair 17.36 


$410.42 


(Received  Seattle  Sep  18  1946  H.S.B.I.  &  I.  Co.) 
(Received  Sep  21  1946  Claim  Dep.  Hartford,  Conn.) 
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SHEET  D 

Lindsay  Fourdrinier  Wire  #89207 $324.38 

had  run  17  days  at  time  of  accident 
Previous  ten  Lindsay  wires  ran 

21  *  days 

49 

49 

61 

42 

53 

47 

39 

46 

31 
or  an  average  life  of  43.8  days 

43.8 
17.0 


26.8  days  loss  of  normal  life 

26.8  . 

is  61.2%  loss  of  normal  life 


43.8 

61.2%  of  $324.38  is $198.52 

*  damaged  by  deckle 

(Received  Seattle  Sep  18  1946  H.S.B.I.  Co.) 
(Received  Sep  21  1946  Claim  Dept.  Hartford,  Conn.) 
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SHEET  E 
DRIVES: 

Wire 
40'  2"  8"  X  6  ply  Cracker  jack  Belting 1.105        44.39 

Dryer 
38'  2"  8"  X  6  ply  Crackerjack 1.105         42.18 

Stack  (spliced  only) 
28'  8"  8"  X  8  ply  Condor 2.158        61.86 

3rd.  Press 
40'  6"  6"  X  5  ply  Challenger 1.105        44.75 

2nd.  Press 

39'  8"  6"  X  5  ply  Challener 1.105        43.83 

1st.  Press 
39'  7"  6"  X  5  ply  Challenger 1.105        43.73 


»  $280.74 

(Received  Seattle  Sep  18  1946  H.S.B.I.  &  I.  Co.) 
(Received  Sep  21  1946  Claim  Dept.  Hartford,  Conn.) 
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All  Claims  for  Allowance  Must  Be  Made  on  Reeeij)!  of  (loods. 
No  Exchange  or  Express  Charge  Allowed  on  Remittances. 

Office  and  Works — Montgomery  Avenue  and  S.P.&  N.Ry. 
Telephone  (ilenwood  2711     Box  2185 

in  Iron  Works,  Manufacturers  of  Mining,  Smelting  and  Sawmill  Machinery 
Agencies :  Allis  Chalmers  McCully  Crushers  and  Rolls 

Worthington  Compressors,  Pumps,  Motors,  Etc. 

Spokane,  Washington  Aug  7  1946 
to :  Inland  Empire  Paper  Co.,  Millwood,  Washington 

p  Order  No.  925.     Our  Order  No.  360566.     Shipped  to Called 

Terms:  Net  cash.     Interest  Charged  on  all  Accounts  after  30  Days 

Cast  Iron  Taper  Pulleys 13815# 

Cast  Iron  Sole  Plates 679# 

Pair  Cast  Flanged  Couplings 1784# 

Cast  Iron  Boxes  3  7/16''] 

Cast  Iron  Boxes  3  15/16"  |. 1992# 

Extra  3  7/16"  Base  J  

Special  Overtine  heats  in  Foundry 182704;t 

Pes  11/2"  Hex  Cold  Rolled  x  41/0" 30# 

Pes  1"  Cold  Rolled  x  71/2" 10# 

Pes  11/4"  Cold  Rolled  x  121/0" 26# 

1"  Hex  Nuts 

11/4"  Hex  Nuts 

Key  Steel 16# 

Pc  3  7/16"  Cold  Rolled  Shaft  x  22'3' 
Pc  3  7/16"  Cold  Rolled  Shaft  x  17'8' 
Pc  3  7/16"  Cold  Rolled  Shaft  x  14'8' 
Pc  3  7/16"  Cold  Rolled  Shaft  x  22'2' 

Pc  3  15/16"  Cold  Rolled  Shaft  x  22^0"^ 2277#  7.88  179.43 

Pc  3  15/16"  Cold  Rolled  Shaft  x  ll'O"^ 

Pattern  Labor  48  Hours 2.50  120.00 

28  Hours  Straight  time 
20  Hours  Overtime 
Machine  Work  510  Hours 2.50        1275.00 

427  Hours  Straight  time 

83  Hours  Overtime  

4489.10 

3%  State  Sales  Tax 134.67 

1946.     O.K.  MUB.     Store 4623.77 

leceived  Seattle  Sep  18  1946.     H.S.B.I.&  I.Co.) 
deceived  Sep  21  1946.     Claim  Dept.     Hartford,  Conn.) 


14.86 

2714.92 

10.08 

3.02 

8.78 

.88 

8.78 

2.28 

10.23 

2.46 

19.09 

2.29 

10.53 

1.68 

2421  #  7.73  187.14 
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shep:t  f 

Supervision  and  overhead  based  on  5%  of  time 
and  one-half  paid  to  Repair  Labor  Crews 

Repair  Labor $321.19 

5%  of  321.19  is $16.06 

(Received  Seattle  Sep  18  1946  H.S.B.I.&I.  Co.) 
(Received  Sep  21  1946  Claim  Dept.  Hartford,  Conn.) 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above  entitled  cause  coming  on  for  trial  on 
the  7th  day  of  October  1947  and  having  been  tried 
before  the  court,  a  jury  trial  having  been  waived, 
William  V.  Kelley,  of  Witherspoon,  Witherspoon 
&  Kelley,  appearing  as  counsel  for  the  plaintiff, 
and  Alan  G.  Paine,  of  Paine,  Lowe  &  Cofiin,  and 
Franklin  W.  Stevenson  appearing  as  counsel  for 
the  defendant,  and  the  court  having  heard  the  testi- 
mony and  having  examined  the  proofs  offered  by 
the  respective  parties,  and  the  cause  having  been 
submitted  to  the  court  for  decision,  and  the  court 
being  fully  advised  in  the  premises,  now  makes  its 
Findings  of  Fact  as  follows: 

FINDINGS  OF  FACT 

1.  That  on  the  3rd  day  of  July,  1946,  there  was 
in  effect  an  insurance  policy,  under  the  terms  of 
which  the  defendant,  Hartford  Steam  Boiler  In- 
spection and  Insurance  Company  insured  the  plain- 
tiff. Inland  Empire  Paper  Company  against  loss 
from  an  accident,  as  defined  in  said  policy,  to  a 
Sumner  Steam  Engine  located  in  the  basement  of 
the  plaintiff's  paper  plant,  against  loss  on  the  prop- 
erty of  the  plaintiff  directly  damaged  by  such  acci- 
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dent  and  against  loss  due  to  total  prevention  of 
business  at  said  plant  caused  s(>lely  })y  an  accident 
to  said  Sumner  Steam  Engine, 

2.  That  an  accident  is  defined  in  said  policy  as 
"a  sudden  and  accidental  breaking,  deforming, 
burning  out  or  rupturing  of  the  steam  engine 
or  any  part  thereof,  which  manifests  itself  at 
the  time  of  its  occurrence  by  immediately  pre- 
venting continued  operation,  or  by  inunediately 
impairing  the  functions  of  the  steam  engine  and 
which  necessitates  repair  or  leplacement  be- 
fore its  operation  can  be  resumed  or  its  func- 
tions restored,  but  the  breaking,  deforming, 
burning  or  rupturing  of  any  gasket,  gland 
packing,  or  shaft  seal  or  diaphragm  shall  not 
constitute  an  accident,  nor  shall  the  depletion 
of  material  in  any  part  of  the  steam  engine, 
due  to  pitting,  corrosion  or  wear,  be  construed 
as  an  accident." 

3.  That  on  the  3rd  day  of  July,  1946,  while  said 
policy  was  in  full  force  and  effect  the  said  Sumner 
Steam  Engine  over-speeded  due  to  some  undeter- 
mined cause  which  did  not  constitute  an  accident 
within  the  terms  of  said  policy  and  that  as  a  result 
of  this  overspeed  some  uninsured  [499]  equipment 
of  the  plaintiff  connected  with  said  engine  was  bro- 
ken and  damaged  and  other  property  of  the  plain- 
tiff was  damaged  by  the  breaking  of  said  uninsured 
equipment;  the  total  amount  of  said  damage  being 
in  the  amount  of  $8,823.81,  and  as  a  result  of  said 
damage  plaintiff  was  prevented  from  carrying  on 
its  business  for  a  period  from  July  3,  1946  to  July 
29,  1946. 
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4.  That  before  the  Sumner  Steam  Engine  had 
accelerated  to  a  speed  which  would  result  in  dam- 
age to  said  engine,  the  belt  directly  driving  the 
Pickering  Governor  broke  causing  the  Pickering 
Governor  Stop  to  operate  bringing  the  engine  to  an 
idling  speed. 

5.  That  there  were  two  devices  designed  to  op- 
erate a  butterfly  safety  valve  in  the  main  steam  line, 
one  being  a  safety  chain  which  could  be  operated 
by  men  working  on  the  main  floor  above  the  steam 
engine,  and  the  other  an  automatic  device  located 
on  the  engine-driving-pulley  which  operated  by  cen- 
trifugal force  and  that  either  one  or  both  of  said 
devices  had  operated  and  the  butterfly  valve  had 
been  closed!  before  any  damage  had  been  done  to 
the  plaintiff's  property,  but  that  due  to  the  fact 
that  the  valve  stem  was  binding  in  its  packing  it 
did  not  completely  close  but  allowed  the  engine  to 
continue  to  accelerate  until  the  engine  was  brought 
to  an  idling  speed  by  the  breaking  of  the  governor 
drive  belt  and  the  operation  of  the  Pickering  Gov- 
ernor Stop. 

6.  That  none  of  the  damage  sued  for  was  caused 
by  an  accident  to  an  object  insured  under  the  policy 
of  insurance. 

7.  That  the  plaintiff  was  not  prevented  from 
carrying  on  its  business  because  of  an  accident  to 
an  object  insured  under  the  policy  of  insurance. 

8.  That  the  plaintiff  duly  notified  the  defend- 
ant's agent  of  the  occurrence  as  required  by  said  in- 
surance policy. 
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From  the  Foregoing  Findings,  the  Court  con- 
cludes : 

CONCLUSIONS  OF  LAW 

1.  That  the  plaintiff  has  sustained  no  loss  for 
which  the  defendant  is  liable  under  the  terms  of 
any  contract  of  insurance  between  the  defendant 
and  the  plaintiff  and  that  the  plaintiff'  is  not  en- 
titled to  recover  anything  in  this  action. 

2.  That  the  defendant  is  entitled  to  judgment 
dismissing  this  [500]  action  and  to  judgment  for 
its  costs  and  disbursements  incurred  or  expended 
herein. 

Let  judgment  be  entered  accordingly. 

Dated  this  16th  day  of  January,  1948. 

SAM  M.  DRIVER, 

United  States  District  Judge. 
Presented  by 

ALAN  G.  PAINE. 

Copy  received  10/27/47.   W.  V.  Kelley. 

[Endorsed]:  Filed  January  16,  1948. 
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[Title  of  District  Court  and  Cause.] 

JUDGMENT 

This  cause  came  on  regularly  for  trial  on  the  7th 
day  of  October,  1947,  William  V.  Kelley,  of  With- 
erspoon,  Witherspoon  &  Kelley,  appearing  as  coun- 
sel for  the  plaintiff,  and  Alan  G.  Paine,  of  Paine, 
Lowe  &  Coffin,  and  Franklin  W.  Stevenson  appear- 
ing as  counsel  for  the  defendant,  the  trial  by  jury 
having  been  waived  by  the  respective  i)arties,  the 
cause  was  tried  before  the  court,  sitting  without  a 
jury,  whereupon  witnesses  on  the  part  of  the  plain- 
tiff and  defendant  were  duly  sworn  and  examined 
and  documentary  evidence  introduced  by  the  respec- 
tive parties,  the  evidence  being  closed,  the  cause  was 
submitted  to  the  court  for  consideration  and  deci- 
sion, and  after  due  deliberation  thereon,  the  court 
having  filed  herein  its  Findings  of  Fact  and  Con- 
clusions of  Law,  and  having  directed  that  judgment 
be  entered  in  accordance  therewith. 

Now  therefore  by  reason  of  the  law  and  findings 
aforesaid,  it  is  hereby  ordered,  adjudged  and  de- 
creed that  the  plaintiff  take  nothing  by  this  action, 
and  that  the  defendant  have  and  recover  costs 
herein  taxed  at  $142.60. 

Dated  this  16th  day  of  January,  1948. 

SAM  M.  DRIVER, 

United  States  District  Judge. 
Presented  by 

ALAN  G.  PAINE. 

[Endorsed]:  Filed  Jan.  16,  1948.  [501] 
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[Title  of  District  Court  and  Cause.] 

ALTERNATIVE  MOTION  FOR  A  NEW  I^RIAL 
OR  FOR   ENTRY   OF  PLAINTIFF'S   RE- 
QUESTED   FINDINGS    AND    ENTRY    OF 
APPROPRIATE   JUDGMENI^   THEREON. 
Comes  now  plaintiff,  Inland  Empire  Paper  Com- 
pany, a  corporation,  and  moves  the  court  for  aii 
order  to  amend  its   Findings   or  make   additional 
Findings  and  amend  the  judgment  accordingly. 

Without  waiving  the  foregoing  motion,  and  in 
the  event  the  same  is  overruled,  the  plaintiff,  In- 
land Empire  Paper  Company,  moves  the  court  to 
set  aside  decision  and  judgment  and  grant  a  new 
trial  to  the  plaintiff  upon  the  following  grounds: 

I. 

Irregularity  in  the  proceedings  of  the  Court,  or 
adverse  party,  or  any  order  of  the  Court,  or  abuse 
of  discretion,  by  which  such  parties  were  prevented 
from  having  a  fair  trial; 

II. 

Accident  or  surprise  which  ordinary  prudence 
could  not  have  guarded  against; 

III. 

Newly  discovered  evidence,  material  for  the  par- 
ties making  the  application,  which  they  could  not 
with  reasonable  diligence  have  discovered  and  pro- 
duced at  the  trial; 

IV. 

Insufficiency  of  evidence  to  justify  the  decision, 
or  that  it  is  against  law; 
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V. 
Error  in  law  ixxnirring  at  the  trial  and  excepted 
to  at  the  time  by  the  parties  making  the  application. 

Error  in  k\w  arising  out  of  the  tindings  settled 
by  the  court,  and  failure  of  the  court  to  make  re- 
quested findings  of  the  defendants  and  enter  judg- 
ment tliereon. 

DatM  this  24th  day  of  January,  1948. 

WITHERSPOOX,  WITHER- 
SPOOX  »fc  KELLEY. 
Attorneys  for  Plaintiff 

R^ivived*  copy  of  above  this  24th  day  of  Jan., 
1948. 

PAINE.  LOWE  iSc  COFFIN". 
Attorneys  for  Defendant. 

[Endorsed] :  Filed  Jan.  24.  1948.  [502] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  FRED  BEGUELIX 
State  of  Washin^on, 
County  of  Spokane — ss. 

Fred  Beeuelin.  beins:  duly  sworn,  deposes  and 
says : 

That  he  is  one  and  the  same  person  who  was 
sworn  and  testified  as  Fred  Be^elin.  Master  Me- 
chanic of  the  Inland  Empire  Paper  Company,  for 
the  plaintiff  in  the  above-entitled  cause,  and  that  he 
has  examined  plaintiff's  Exhibit  "8"  which  is  a 
picture  of  tlie  side  view  of  the  Sumner  Steam  En- 
i^e  showins:  a  Pickering  Gfovemor;  that  said  pic- 
tures also  shows  the  Butterfly  Valve  and  the  lever 
arms  connected  to  the  Butterfly  Valve:  that  he 
personally  inspected  said  lever  arms  of  said  Butter- 
fly Valve  after  the  accident  of  July  3,  1946,  and 
found  at  that  time  that  the  lever  arms  and  the  hub 
thereof  were  broken,  and  that  the  violence  of  the 
pull  on  the  hand  release  of  the  No.  4  paper  machine, 
which  was  operated  from  the  floor  above  by  a  chain 
which  was  attached  to  a  pin  held  in  the  loops  of  the 
lever  arms  as  shown  on  the  attached  picture,  had 
broken  the  lever  arm  casting;  this  breaking  of  the 
lever  arm  casting  was  the  reason  why  the  hand  re- 
lease failed  to  pull  the  pin  from  the  loops  of  the 
lever  arm  and  release  the  Buttei*fly  Valve  so  it 
would  close:  a  copy  of  Exhibit  8  is  attached  hereto 
and  made  a  part  of  this  af&davit,  and  affiant  has 
indicated  on  said  picture  among  others  by  the  fol- 
lowing numbers:  Loop  r4\  Pin  (5)  and  Chain  to 
hand  release  (6). 
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Affiant  further  states  that  the  force  of  the  pull 
broke  the  lever  arm  easting  through  the  Hub  (2)  so 
that  the  end  of  the  hand  chain  (6)  attached  to  the 
Pin  (5)  held  by  the  loops  (4)  was  never  pulled 
through  and  thus  the  counterweight  on  the  Butter- 
fl}^  Valve  (9)  was  never  permitted  to  operate  and 
thus  close  the  Butterfly  Valve  (7). 

Affiant  further  states  that  repairs  were  made 
under  his  direction  and  supervision  in  the  shop  of 
the  Inland  Empire  Paper  Company  subsequent  to 
the  accident  to  the  lever  casting  and  hub.  These  re- 
pairs consisted  of  welding  the  hub  (2)  in  its  orig- 
inal position  as  shown  in  Exhibit  8  and  adding  a 
reinforced  triangular  web  (3)  to  the  lever  cast- 
ing (1). 

Affiant  further  states  that  the  Brownell  overspeed 
automatic  device  [503]  on  the  Sumner  Steam  En- 
gine was  set  at  about  700  feet  per  minute  on  the 
No.  4  paper  machine  which  was  approximately  ten 
feet  higher  than  the  maximum  operating  speed  of 
said  No.  4  paper  machine. 

FRED  BEGUELIN. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  January,  1948. 

[Seal]  PHILIP  H.  IRWIN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Spokane. 

Received  copy  of  the  above  without  picture  this 
24th  day  of  Jan.,  1948. 

PAINE,  LOWE  &  COFFIN, 
Attorneys  for  Deft. 

[Endorsed] :     Filed  Jan.  24,  1948.  [504] 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  PROPOSED  FINDINGS  OF 
FACT  AND  CONCLUSIONS  OF  LAW  RE- 
QUESTED BY  PLAINTIFF 
The  above-entitled  cause  coming  on  for  trial  on 
the  7th  day  of  October,  1947,  and  having-  been  tried 
before  the  Court,  a  jury  trial  having  been  waived, 
William  V.  Kelley  of  Witherspoon,  Witherspoon 
and  Kelley,  appearing  as  counsel  for  the  plaintiff, 
and  Alan  O.  Paine  of  Paine,  Lowe  &  Coffin,  and 
Franklin  W.  Stevenson  appearing  as  counsel  for 
the  defendant,  and  the  Court  having  heard  the  tes- 
timony and  having  examined  the  proofs  offered  by 
the  respective  parties,  and  the  cause  having  been 
submitted  to  the  Court  for  decision  and  the  Court 
being  fully  advised  in  the  premises,  now  makes  its 
Findings  of  Fact  as  follows : 

FINDINGS  OF  FACT 

I. 

That  the  plaintiff,  Inland  Empire  Paper  Com- 
pany, now  is  and  at  the  time  of  the  commencement 
of  this  action  was  a  corporation  organized  in  and 
existing  under  the  laws  of  the  State  of  Washington 
and  was  the  owner  of  certain  paper  making  ma- 
chinery, including  a  certain  Sumner  Steam  Engine 
at  the  time  of  its  insurance  and  loss  as  hereinafter 
mentionecl. 

II. 

That  the  defendant,  Hartford  Steam  Boiler  In- 
spection and  Insurance  Company,  was  at  the  time 
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of  the  commencement  of  this  action  and  now  is  a 
corporation  organized,  created  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Connecti- 
cut and  authorized  to  write  boiler  and  machinery 
insurance  in  the  State  of  Washington. 

III. 

That  on  the  5th  day  of  May,  1944,  at  Spokane, 
Washington,  the  defendant,  through  its  authorized 
representative,  in  consideration  of  $8,914.42,  which 
the  plaintiff  then  paid,  executed  to  the  plaintiff  a 
policy  of  insurance  upon  a  Sumner  Steam  2-Cylin- 
der  Engine  with  a  rating  cylinder  size  of  12  inches, 
designated  as  No.  4  on  said  policy,  copy  of  which  is 
hereto  annexed  and  marked  ''Exhibit  A." 

That  an  "accident"  within  the  purview  and  cov- 
erage of  said  policy  was  specifically  defined  and 
limited  therein  as  follows  by  Schedule  6,  para- 
graph C:  [506] 

"C.  As  respects  any  object  described  in  this 
Schedule,  'Accident'  shall  mean  a  sudden  and 
accidental  breaking,  deforming,  burning  out  or 
rupturing  of  the  object  or  any  part  thereof, 
which  manifests  itself  at  the  time  of  its  oc- 
currence by  immediately  preventing  continued 
operation  or  by  immediately  impairing  the 
functions  of  the  object  and  which  necessitates 
repair  or  replacement  before  its  operation  can 
be  resumed  or  its  functions  restored,  but  the 
breaking,  deforming,  burnine:  or  rupturing  of 
any  gasket,  gland  packing,  or  shaft  seal  or  dia- 
phragm, shall  not  constitute  an  accident,  nor 
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shall  the  depletion  of  material  in  any  part  of 
the  object,  due  to  pitting,  corrosion  or  wear,  be 
construed  as  an  accident." 
That  said  policy  of  insurance,  Schedule  (5,  i)ara- 

gra})h  B,  sub-paragraph   (a)   defines  an  object  as 

follows : 

"B.  (a)  As  respects  any  such  engine,  'Ob- 
ject' shall  mean  the  complete  engine  so  de- 
scribed (which  shall  include  any  apparatus  used 
as  an  auxiliary  in  the  operation  of  the  engine 
and  mounted  on  its  frame,  and  all  interconnect- 
ing piping  between  parts  of  the  engine),  but 
shall  not  include  any  piping  leading  to  or  from 
the  engine,  nor  the  condenser  or  its  connecting- 
pipe  (or  adapter),  nor  any  electrical  machine 
(other  than  a  governor  motor)  or  x)art  thereof 
whether  mounted  with  the  engine  on  a  common 
shaft  or  bed  or  otherwise,  nor  any  foundation 
or  other  structure  supporting  the  engine,  nor 
any  mechanism,  appliance  or  shafting  con- 
nected to  the  engine  by  belts,  ropes,  chains, 
couplings,  gears,  pipes  or  other  means." 

IV. 

That  the  Sumner  Steam  Engine  w^as  connected  to 
a  main  line  shaft  of  No.  4  Paper  Machine  located 
in  the  basement  of  plaintiff's  plant  and  the  main 
line  shaft  in  turn  was  connected  to  the  No.  4  Paper 
Machine  located  on  the  first  floor  of  plaintiff's  paper 
plant  directly  above  and  connected  to  the  Sumner 
Steam  Engine  by  belts  through  the  main  line  shaft ; 
that  the  Sumner  Steam  Engine,  the  main  line  shaft 
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and  the  No.  4  Paper  Machine  upstairs  were  one 
complete  unit,  the  only  source  of  power  of  which 
was  the  8umner  Steam  Engine. 

V. 

That  on  July  3,  1946,  while  said  Sumner  Steam 
Engine  was  driving  the  No.  4  Paper  Machine 
through  its  connection  with  said  main  line  shaft, 
the  control  device  on  said  engine  failed  to  func- 
tion, causing  a  sudden  overspeed  of  said  engine. 
This  control  device  was  a  Pickering  Throttling  Gov- 
ernor which  had  for  its  purpose  the  maintenance 
of  a  constant  speed;  the  Pickering  Governor  was 
driven  by  a  leather  belt  from  the  Sumner  Steam 
Engine  as  •  shown  by  plaintiff's  Exhibit  8.  The 
leather  belt  was  a  part  of  the  Pickering  Governor, 
and  the  Pickering  Governor  was  a  part  of  the  Sum- 
ner Steam  Engine.  [507]  The  governor  belt  broke; 
the  Pickering  Governor  did  not  trip  because  of  a 
loose  or  partically  loose  set  screw.  The  overspeed 
was  caused  by  the  breaking  of  the  belt  which  drove 
the  governor  on  said  engine. 

VI. 

That  there  were  also  two  devices  designed  to  op- 
erate a  butterfly  safety  valve  in  the  main  steam 
line  to  the  Sumner  Steam  Engine,  one  being  a  safety 
chain  which  could  be  operated  by  a  handle  by  men 
working  on  the  main  floor  of  the  No.  4  Paper  Ma- 
chine above  the  Sumner  Steam  Engine,  as  shown 
by  Exhibit  9  (handle  connecting  end  of  safety  chain 
on  opernting  floor)  and  Exhibit  8  (chain  going 
through  floor  to  Sumner  Steam  Engine),  and  the 
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otliei'  ail  aiitojiiatic  device  located  on  the  ciii^ine  driv- 
ing' pulley  which  operated  by  centrifugal  force  and 
which  was  called  a  Brownell  Overspeed  Sto]).  This 
Brownell  Overspeed  Stop  was  composed  of  two 
])arts,  (1)  a  ball  and  spring  part  which  was  fas- 
tened on  the  flywheel,  and  (2)  a  trigger  part  which 
w^as  a  stationary  part  fastened  to  the  frame  of  the 
engine.  Exhibit 

VII. 

The  butterfly  valve  on  the  main  steam  line  was 
never  closed  hy  the  hand  lever  or  the  ])roper  func- 
tioning of  the  Brownell  Overspeed  Stop.  The  hand 
lever,  as  shown  in  Exhibit  9,  did  not  close  the  but- 
terfly valve  because  the  lever  arm  on  the  valve 
broke  and  the  ])in  was  not  completely  removed  from 
the  loops  when  the  employees  violently  pulled  at 
the  handle  after  the  Sumner  Steam  Engine  ran 
away.  This  pin  is  shown  in  Exhibit  8,  a  side  view 
of  the  Sumner  Steam  Engine  showing  the  Pickering 
Governor. 

The  Sumner  Steam  Engine  attained  an  excessive 
speed  beyond  which  the  Brownell  Overspeed  Stop 
was  set,  and  the  Brow^nell  Overspeed  Stop  did  not 
function  normally.  The  trigger  part  of  the  Brownell 
Stop  was  found  in  a  tripped  position  after  the  acci- 
dent, tripped  by  the  movement  of  the  loose  engine 
belt.  This  trig^*er  part  was  in  close  juxtaposition  of 
less  than  an  inch  of  the  engine  pulley  w^hich  car- 
ried the  belt  that  tripped  it.  This  belt  operated  in 
a  weaving  fashion,  which,  under  normal  operating 
conditions  sometimes  had  tripped  the  trigger  part  of 
the  Brownell  Overspeed  Stop. 
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VIII. 

That  the  Sumner  Steam  Engine,  the  main  line 
shaft  and  the  No.  4  Paper  Machine  as  a  single  unit 
were  damaged  by  this  overspeed  as  follows :  [508] 

Paper  Machine 

The  basement  line  shaft  of  said  paper  ma- 
chine was  twisted  from  one  end  to  the  other 
for  a  distance  of  more  than  75  feet,  with  the 
result  that  all  six  couplings  on  said  line  shaft 
were  damaged,  and  the  eight  pulleys  mounted 
on  said  line  shaft  were  all  broken;  the  bear- 
ings supporting  this  line  shaft  were  all  dam- 
aged ;  the  tops  of  two  concrete  piers  supporting- 
said  line  shaft  were  broken;  two  driven  pulleys 
on  the  main  floor  above  said  basement  line 
shaft  were  broken.  The  shafts  supporting  these 
two  pulleys  were  twisted  and  damaged  as  well 
as  certain  miscellaneous  other  damage  to  the 
paper  machine  proper.  In  addition  to  said  dam- 
age, the  main  engine  belt  was  broken  as  well 
as  all  belts  driving  the  different  sections.  Fly- 
ing debris  damaged  fourdrinier  wire  and  fur- 
ther damaged  several  table  rolls. 

Sumner  Steam  Engine 
Broken   lubricator   lines,   broken   lubricator, 
several  guards  and  damage  to  steam  lines. 

Plant 
Various  doors  and  windows,  as  well  as  a  spare 
Pickering  Governor,  were  damaged  and  broken 
b.y  flying  debris. 
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IX. 

That  said  engine  and  control  devices  tlieroon 
had  been  inspected  by  the  defendant  on  December 
16,  1945,  and  passed  as  satisfactory. 

X. 

That  i)laintiff  notified  defendant's  agents  in  Spo- 
kane immediately  by  telephone  of  the  accident  and 
that  said  agents  in  turn  notified  the  Seattle  Office 
of  defendant,  and  defendant's  Seattle  representa- 
tive phoned  plaintiff  the  evening  of  July  3  and  was 
further  informed  of  said  accident  by  plaintiff.  Said 
re])resentative,  together  with  other  representatives 
of  defendant  inspected  said  damage  on  July  5,  1946, 
and  on  the  following  day  plaintiff  furnished  defend- 
ant with  written  notice  of  said  accident  and  sub- 
sequently otherwise  performed  all  the  conditions  of 
said  policy  on  its  part ;  that  with  the  knowledge  and 
consent  of  the  defendant,  plaintiff  called  in  the 
Union  Iron  Works  of  Spokane,  which  had  made 
part  of  said  machinery  and  equipment,  and  with  the 
knowledge,  consent  and  approval  of  representatives 
of  the  defendant,  the  situation  was  appraised  by 
the  representatives  of  said  Union  Iron  Works  of 
Spokane,  and  said  Union  Iron  Works  of  Spokane 
Avas  given  an  order  to  make  certain  castings,  line 
shaft  bearings  and  other  work  which  the  plaintiff 
Avas  not  able  to  do  with  its  own  men  and  equipment 
under  the  circumstances.  This  work  included  nine 
pulleys  to  be  cast,  machined  and  [509]  balanced  as 
well  as  replacing  the  entire  line  shaft  with  couplings 
and  bearings ;  other  work  such  as  wrecking  the  dam- 
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aged  equipment,  replacing  the  broken  piers  and 
erecting  all  equipment  as  it  was  received,  as  well  as 
machine  work  on  shafting  and  general  repair  work 
while  waiting  for  the  new  equipment,  was  done  by 
the  maintenance  crew  of  |)laintiff  with  the  knowl- 
edge, consent  and  approval  of  the  defendant. 

XI. 

That  said  machinery,  engine  and  other  equipment 
was  not  purchased,  repaired,  assembled  and  tried 
until  July  29,  1946,  when  plaintiff  was  able  to  once 
more  use  said  Sumner  Steam  Engine  to  drive  said 
paper  machine. 

XII. 

That  for  the  direct  loss  suffered  during  the  pe- 
riod July  3  to  July  29,  1946,  as  a  result  of  said 
accident  of  July  3,  1946,  plaintiff,  at  the  request  of 
defendant,  submitted  to  defendant  a  statement  of 
its  loss  in  words  and  figures  as  follows: 

"Debit  Memorandum  From  Inland  Empire 

Paper  Company 

Millwood,   Washington, 
September  12,  1946. 

To    Hartford  Steam  Boiler  Ins. 
&  Ins.  Co. 
707  Artie  Bldg. 
Seattle,  Washington 

We  debit  your  account  as  follows : 
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Overspeediiig  Engine  #4  Accident, 

1 :45  P.M.  July  3,  1946. 

Use  and  Occupancy $  T.SriO.OO 

Repair  Labor,  straight  time,  see  Sheet  B 2,524.57 

Repair  Labor,  premium  time,  see  Sheet  B 321.19 

Miscellaneous  Repair  parts  drawn  from  Store 
Account,  see  Foreman's  Requisitions  at- 
tached    448.54 

Miscellaneous  Repairs,  not  accomplished 

see  Sheet  C 410.42 

Loss  of  Fourdrinier  Wire,  see  Sheet  D 198.52 

Belting'  of  Drives,  see  Sheet  E 280.74 

Union  Iron  Works,  Invoice  360566 4,623.77 

Supervision  and  overhead...: 16.06 

$16,173.81 

Misc.  In 7,366.06 

Belting 280.74 

Store    5,482.73 

Wires 198.52 

Rep.  Lbr 2,845.76 

Inland  Empire  Paper  Company." 

XIII. 

That  defendant  did  not  and  has  not  paid  the 
said  loss  nor  any  part  thereof,  but  on  October  18, 
1946,  denied  liability  therefor  under  said  policy. 
That  plaintiff  was  damaged  as  a  result  of  said  acci- 
dent in  the  sum  of  $16,173.81. 

From  the  foregoing  Findings,  the  Court  makes  the 
following : 

CONCLUSIONS  OF  LAW 

I. 
That  as  a  direct  and  proximate  cause  of  the  break- 
ing of  the  governor  belt  of  the  Sumner  Steam  En- 
gine, the  plaintiff  has  sustained  a  loss  and  damage 
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to  said  Sumner  Steam  Engine,  main  line  shaft  and 
No.  4  Paper  Machine  in  the  sum  of  $8,823.81. 

II. 

That  as  a  direct  and  proximate  cause  from  the 
damage  to  said  Sumner  Steam  Engine,  main  line 
shaft  and  No.  4  Paper  Machine  as  one  unit,  the 
X)laintiff  was  imable  to  use  same  for  the  period  from 
July  3,  1946,  until  July  29,  1946,  to  its  damage  in 
the  sum  of  $7,350.00. 

III. 

That  the  plaintiff  is  entitled  to  judgment  in  the 
sum  of  $16,173.81  and  for  interest  at  6%  from  the 
12th  day  of  September,  1946,  and  for  its  costs  and 
disbursements  herein  incurred. 

Let  judgment  be  entered  accordingly. 

Dated  this day  of  January,  1948. 


United  States  District  Judge. 
Presented  by: 

WILLIAM  V.  KELLEY. 

Copy  received  this  16th  day  of  January,  1948. 

PAINE,  LOWE  &  COFFIN, 

Attorneys  for  Defendant. 

Refused:  January  16,  1948. 

SAM  M.  DRIVER, 
District  Judge. 

[Endorsed]:     Filed  Jan.  16,  1948.  [511] 
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[Title  of  District  Com  t  and  Cause.] 

ORDER 

This  cause  came  on  regularly  for  hearing  on 
plaintiff's  AlternatiA^e  Motion  for  a  New  Trial  or 
for  Entry  of  Plaintiff's  Requested  Findings  and 
Entry  of  Appropriate  Judgment  Thereon,  on  the 
10th  day  of  February,  1948;  William  V.  Kelley  of 
Witherspoon,  Witherspoon  and  Kelley  appearing  as 
counsel  for  Plaintiff,  and  Alan  G.  Paine  of  Paine, 
Lowe  and  Coffin  appearing  as  counsel  for  Defend- 
ant, and 

The  Court  having  examined  the  affidavit  of  Fred 
Beguelin  submitted  by  the  plaintiffs,  and  having 
heard  arguments  of  counsel,  and  being  fully  advised 
in  the  premises;  and 

It  appearing  that  there  was  no  irregularity  in  the 
proceedings  of  the  Court,  or  adverse  party,  or  any 
order  of  the  Court,  or  abuse  of  discretion,  by  which 
such  parties  were  prevented  from  having  a  fair 
trial;  that  there  was  no  accident  or  surprise  which 
ordinary  prudence  could  not  have  guarded  against; 
that  there  was  no  newly  discovered  evidence,  ma- 
terial for  the  parties  making  the  application,  which 
they  could  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial ;  that  the  evidence 
justifies  the  decision  and  is  in  accordance  with  law ; 
and  that  there  was  no  error  in  law  occurring  at  the 
trial  and  excepted  to  at  the  time  by  the  parties  mak- 
ing the  application;  that  there  was  no  error  in  law 


486  Inland  Empire  Paper  Co.,  vs. 

arising"  out  of  the  findings  settled  by  the  court,  and 
failure  of  the  court  to  make  requested  findings  of 
the  defendants  and  enter  judgment  thereon; 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed:  That  the  Plaintiff's  Alternative  Mo- 
tion for  a  New  Trial  or  for  Entry  of  Plaintiff's 
Requested  Findings  and  Entry  of  Appropriate 
Judgment  Thereon,  should  be  and  the  same  is 
hereby  denied.  Plaintiff  excepts  and  exception  is 
allowed. 

Done  in  Open  Court  this  10th  day  of  February, 
1948. 

SAM  M.  DRIVER, 
»  Judge. 

Presented  by: 
ALAN  G.  PAINE. 

[Endorsed] :     Filed  February  10,  1948.  [512] 
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[1'itle  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the 
above-entitled  parties,  through  their  i-espective  at- 
torneys, that  the  Clerk  of  the  above-entitled  Court 
may  forward  to  Witherspoon,  Witherspoon  and 
Kelley,  plaintiff's  counsel,  all  of  the  exhibits  of- 
fered in  evidence  by  plaintiff  and  defendant 
(whether  such  exhibits  were  received  or  rejected) 
for  use  in  the  preparation  of  brief  on  appeal. 
Plaintiff's  counsel  will  give  to  the  Clerk  of  the 
above-entitled  Court  their  receipt  therefor.  When 
said  exhibits  have  served  their  purpose,  plaintiff's 
counsel  will  in  turn  deliver  them  to  defendant's 
counsel  for  preparation  of  defendant's  brief  and 
take  receipt  of  counsel  for  defendant  therefor.  De- 
fendant's counsel,  upon  the  completion  of  their 
brief,  will  return  said  exhibits  to  the  Clerk  of  the 
above-entitled  Court. 

Dated  this  14th  day  of  February,  1948. 

WITHERSPOON,    WITHERSPOON 
&  KELLEY, 
Attorneys  for  Plaintiff. 

PAINE,  LOWE  &  COFFIN, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  Feb.  16,  1948. 
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[Title  of  District  Court  and  Cause.] 

ORDER  UPON  STIPULATION  TO 
WITHDRAW  EXHIBITS 
It  Is  Hereby  Ordered  that  the  Clerk  of  this  Court 
may  forward  to  Witherspoon,  Witherspoon  and 
Kelley,  plaintiff's  counsel,  all  of  the  exhibits  of- 
fered  in  evidence  by  plaintiff  and  defendant 
(whether  such  exhibits  were  received  or  rejected) 
for  use  in  the  preparation  of  brief  on  appeal.  Said 
plaintiff's  counsel  will  give  to  the  Clerk  of  this 
Court  their  receipt  therefor.  When  said  exhibits 
have  ;Served  their  purpose,  plaintiff's  counsel  will 
in  turn  deliver  them  to  defendant's  counsel  for 
preparation  of  defendant 's  brief  and  take  receipt  of 
counsel  for  defendant  therefor.  Defendant's  coun- 
sel, [5lS]  upon  the  completion  of  their  brief,  will 
return  said  exhibits  to  the  Clerk  of  this  Court. 

Done  by  the  Court  this  16th  day  of  February, 
1948. 

SAM  M.  DRIVER, 

United  States  District  Judge. 
Presented  by : 
W.  V.  KELLEY. 

Received  exhibits  in  accordance  with  stipulation 
and  above  order  this  1 6th  day  of  February,  1948. 

WITHERSPOON,  WITHERSPOON     jl 
&  KELLEY, 
Attorneys  for  Plaintiff. 

[Endorsed]  :     Filed  Feb.  16,  1948. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  (liven  that  luland  Empire 
Paper  Company,  a  corporation,  plaintiff,  hereby  ap- 
peals to  the  Circuit  Court  of  Apeals  for  the  Ninth 
Circuit  from  the  final  jud.^ment  entered  in  this  ac- 
tion January  16,  1948,  and  filed  of  record  in  the 
above-entitled  Court  on  said  date  and  from  each 
and  ever}^  part  thereof  and  from  all  rulinj^s  of  the 
Court;  and  from  that  certain  Order  in  the  above- 
entitled  cause  signed  by  the  Court  February  10, 
1948,  denying  Plaintiff's  Alternative  Motion  for 
New  Trial  or  for  Entry  of  Plaintiff's  Requested 
Findings  and  Entry  of  Appropriate  Judgment,  and 
from  each  and  every  error  of  law  committed  by  the 
Trial  Court. 

Dated  this  15th  day  of  March,  1948. 
WILLIAM  V.  KELLEY, 
WITHERSPOON,  WITHERSPOON 
&  KELLEY, 

Attorne^^s  for  Plaintiff. 

Service  of  the  above  Notice  is  acknowledged  this 
15th  day  of  March,  1948. 

PAINE,  LOWE  &  COFFIN, 
Attorneys  for  Defendant. 
By  ALAN  P.  O 'KELLY. 

Copy  of  the  above  Notice  of  Appeal  mailed  Paine, 
Lowe  &  Coffin,  Attorneys  for  Defendant,  this  15th 
day  of  March,  1948. 

EVA  M.  HARDIN, 
Deputy  Clerk. 
[Endorsed]:     Filed  March  15,  1948.  [514] 
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APPEAL  BOND 
[Title  of  District  Court  and  Cause.] 

United  States  Fidelity  and  Guaranty  Company 
Baltimore,  Maryland 

No.  78436.     $250.00 

Know  All  Men  by  These  Presents,  That  we, 
Jnland  Empire  Paper  Company,  a  corporation,  as 
Principal,  and  the  United  States  Fidelity  and  Guar- 
anty Company,  a  corporation  organized  under  the 
laws  of  the  State  of  Maryland  and  authorized  to 
transact  the  business  of  surety  in  the  State  of  Wash- 
ington, as  Surety,  are  held  and  firmly  bound  unto 
the  Hartford  Steam  Boiler  Inspection  and  Insur- 
ance Company  of  Hartford,  Connecticut,  a  corpora- 
tion, in  the  just  and  full  sum  of  Two  Hundred  Fifty 
and  No/lOOths  Dollars  ($250.00),  good  and  lawful 
money  of  the  United  States  of  America,  well  and 
truly  to  be  paid,  and  for  the  true  payment  of  which 
we  hereby  bind  ourselves,  our  and  each  of  our  heirs, 
executors,  administrators  and  successors,  jointly 
and  severally,  firmly  by  these  presents. 

Witness  our  hands  and  seals  this  15th  day  of 
March,  A.D.  1948. 

The  Condition  of  the  Above  Obligation  Is  Such 
That,  Whereas  the  above  named  plaintiff  has  ap- 
pealed to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  of  the  District 
Court  of  the  United  States  for  the  Eastern  District 
of  Washington,  Northern  Division,  entered  against 
it  in  the  above-entitled  action  on  the  16th  day  of 
January,  1948;  and 
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Whei'eas,  tlie  abuxe  named  principal  lias  hereto- 
fore given  due  and  proper  notice  that  it  will  appeal 
from  said  decision  and  judgment  of  the  District 
Court  of  the  United  States  for  the  Eastern  District 
of  Washington,  Northern  Division ; 

Now,  if  the  said  principal,  Inland  Empire  Paper 
Company,  a  corporation,  shall  pay  to  the  defendants 
above  named,  all  costs  and  damages  that  may  be 
awarded  against  it  on  the  appeal,  or  on  the  dis- 
missal thereof  not  exceeding  Two  Hundred  Fifty 
and  No/lOOths  Dollars  ($250.00),  then  this  obliga- 
tion shall  become  null  and  void;  otherwise  it  shall 
be  and  remain  in  full  force  and  effect. 

INLAND  EMPIRE  PAPER 
COMPANY, 
[Seal]         By  A.  W.  WITHERSPOON, 

President. 
UNITED  STATES  FIDELITY 
AND  GUARANTY 
COMPANY, 
[Seal]         By  THOS  E.  MOLONEY, 

Attorney-in-Fact. 

From  the  Office  of  Old  National  Insurance,  Inc. 
1124  Old  National  Bldg.,  Spokane 

Received  copy  of  above  this  18th  day  of  March, 
1948. 

PAINE,  LOWE  &  COFFIN, 
Attorneys  for  Defendant. 

[Endorsed] :     Filed  March  18,  1948.  [515] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  PORTIONS  OF  RECORD 
TO  BE  CERTIFIED  FOR  APPEAL  PURPOSES 
Comes  now  Inland  Empire  Paper  Company,  a 
corporation,  plaintiff,  and  hereby  designates  the 
following  parts  of  the  record  and  proceedings  to 
be  included  in  the  record  on  appeal  with  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, to  wit: 

1.  Transcript  of  that  case  in  the  Superior  Court 
of  the  State  of  Washington,  in  and  for  the 
County  of  Spokane  '"Inland  Empire  Paper 
Company,  a  corporation,  plaintiff,  vs.  Hart- 
ford Steam  Boiler  Inspection  and  Insurance 
Comj)any  of  Hartford,  Connecticut,  a  corpora- 
tion, defendant,"  being  No.  109095  in  said 
Superior  Court  and  filed  in  the  United  States 
District  Court,  May  29,  1947,  as  cause  No.  657, 
including  the  Summons  and  Complaint  and 
Order  of  Removal  to  the  United  States  Dis- 
trict Court. 

2.  Answer  of  Defendant  in  the  District  Court  of 
the  United  States. 

3.  Reply. 

4.  Findings  of  Fact  and  Conclusions  of  Law 
signed  by  the  Court,  January  16,  1948. 

5.  Judgment  in  favor  of  Defendant  signed  and 
entered  January  16,  1948. 

6.  Alternative  Motion  for  New  Trial  or  for  Entry 
of  Plaintiff's  Requested  Findings  and  Entry 
of  Appropriate  Judgment  thereon. 
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7.  Affidavit  of  Fred  Be^giielin  in  Sii[)|)()rt  of  Al- 
ternative Motion,  including  tlie  copy  of  Exhibit 
8,  attached  thereto  and  made  a  part  of  the 
Afifidavit. 

8.  Findings  of  Fact  and  Conclusions  of  T^aw  Re- 
quested by  Plaintitf,  filed  January  16,  1948. 

9.  Order  denying  Plaintiff's  Alternative  Motion 
for  New  Trial  or  for  P]ntry  of  Plaintiff's  Re- 
quested Findings  and  Entry  of  A})propriate 
Judgment  signed  February  10,  1948. 

10.  Reporter's  transcript  of  all  testimony,  evi- 
dence and  proceedings  at  the  trial,  including 
the  rulings  of  the  Court  on  the  admission  and 
exclusion  of  testimony. 

11.  Order  upon  Stipulation  to  Withdraw  Exhibits. 

12.  Notice  of  Appeal,  and  Bond  on  Appeal. 

The  Clerk  of  the  above  entitled  Court  is  hereby 
directed  to  prepare,  certify  and  transmit  to  said 
Circuit  Court  of  Appeals  the  above  designated  Rec- 
ord on  Appeal. 

Dated  this  15th  day  of  March,  1948. 
WILLIAM  V.  KELLEY, 
WITHERSPOON,    WITHERSPOON 
&  KELLEY, 
Attorneys  for  Plaintiff.  [516] 

Service  of  the  above  Designation  of  Portions  of 
Record  to  be  Certified  for  Appeal  Purposes  is 
acknowledged  this  15th  day  of  March,  1948. 

PAINE,  LOWE  &  COFFIN, 
Attorneys  for  Defendant. 
By  ALAN  P.  O 'KELLEY. 

[Endorsed]:     Filed  March  15,  1948. 
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[Title  of  District  Court  and  Cause.] 

AMP^NDED  DESIGNATION  OF  PORTIONS  OF 
RECORD  TO  BE  CERTIFIED  FOR  AP- 
PEAL PURPOSES. 

Comes  now  Inland  Empire  Paper  Company,  a 
corporation,  plaintiff,  and  hereby  designates  for  in- 
clusion the  complete  record  and  all  the  proceedings 
and  evidence  in  the  above-entitled  cause  to  be  in- 
cluded in  the  record  on  api3eal  with  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

The  Clerk  of  the  above-entitled  Court  is  hereby 
directed  to  prepare,  certify  and  transmit  to  said 
Circuit  Court  of  Appeals  the  above  designated  com- 
plete record  and  all  the  proceedings  and  evidence 
in  the  action. 

Dated  this  1st  day  of  April,  1948. 

WILLIAM  V.  KELLEY, 
WITHERSPOON,  WITHERSPOON 
&  KELLEY, 

Attorneys  for  Plaintiff. 

Service   of  the   above   Amended   Designation   of 
Portions  of  Record  to  be  Certified  for  Appeal  Pur- 
poses is  acknowledged  this  1st  day  of  April,  1948. 
PAINE,  LOWE  &  COFFIN, 
Attorneys  for  Defendant. 

[Endorsed] :   Filed  April  1,  1948.  [517] 


' 
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[Title  of  District  (A)uit  and  ( 'ause.] 

STIPULATION 

The  parties  stipulate  that  the  original  defendant's 
exhibit  No.  12  cannot  be  reproduced  and  ask  that 
the  Court  direct  the  Clerk  to  forward  said  original 
defendant's  exhibit  12  in  lieu  of  a  copy  thereof  to 
the  Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  District. 

Dated  this  8th  day  of  April,  1948. 

WITHERSPOON,    WITHERSPOON 
&  KELLEY, 
Attorneys  for  Plaintiff. 
PAINE,  LOWE  &  COFFIN, 
Attorneys  for  Defendant. 

[Endorsed]:     Filed  April  8,  1948. 


[Title  of  District  Court  and  Cause.] 

ORDER   FORWARDING   DEFENDANT'S 
EXHIBIT  NO.  12 

The  Court  having  considered  the  stipulation  of 
the  parties  on  tile. 

It  Is  Hereby  Ordered  that  the  Clerk  of  this  Court 
may  forward  to  the  Clerk  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  the 
original  defendant's  exhibit  No.  12. 

Done  by  the  Court  this  8th  day  of  April,  1948. 
SAM  M.  DRIVER, 

United  States  District  Judge. 
Presented  by : 

W.  V.  KELLEY. 

[Endorsed] :     Filed  April  8,  1948.  [518] 
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CLERK'S  CERTIFICATE  TO  TRANSCRIPT 
OF  RECORD 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  A.  A,  LaFramboise,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington,  do  hereby  certify  the  foregoing  type- 
written pages  numbered  from  1  to  518  (in  two  vol- 
umes) to  be  a  full,  true  and  correct  copy  of  so  much 
of  the:  record,  papers  and  proceedings  in  the  above 
entitled  cause  as  are  necessary  to  the  hearing  of 
the  appeal  therein  in  the  United  States  Circuit 
Court  of  Appeals  as  called  for  by  the  Designation 
and  Amended  Designation  of  Portions  of  Record  to 
be  certified  for  appeal  purposes,  as  the  same  remain 
on  file  and  of  record  in  the  Office  of  the  Clerk  of  said 
District  Court,  and  that  the  same  constitutes  the 
record  on  appeal  of  Inland  Empire  Paper  Company, 
a  corporation,  from  the  final  judgment  of  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Washington  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Judicial  Circuit,  at 
San  Francisco,  California. 

I  further  certify  that  the  original  defendant's 
exhibit  12,  a  piece  of  belting,  is  transmitted  herewith 
in  accordance  with  the  order  of  this  court  entered 
on  April  8,  1948. 

I  further  certify  that  the  fees  of  the  Clerk  of 
this  Court  for  preparing  and  certifying  the  fore- 
going record  amount  to  the  sum  of  $22.00  and  that 


Hartford  Steam  Boiler  Etc.  Co.  497 

the  same   has   been  paid   in  full   by  Witherspoon, 
Witherspoon  &  Kelley,  Attorneys  for  the  Appellant. 

In  Witness  Whereof,  I  have  hereunto  subscril^ed 
my  name  and  affixed  the  seal  of  the  aforesaid  Dis- 
trict Court  this  22nd  day  of  April,  1948. 

[Seal]        /s/  A.  A.  LaFRAMBOTSE, 

Clerk,  United  States  District  Court,  Eastern  Dis- 
trict of  Washington.  [519] 

[Endorsed]:  No.  11908.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Inland 
Empire  Paper  Company,  a  Corporation  Appellant, 
vs.  Hartford  Steam  Boiler  Inspection  and  Insur- 
ance Company  of  Hartford  Connecticut,  a  Corpora- 
tion, Appellee.  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Division. 

Filed  April  23,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the   United   States   Circuit   Court   of   Appeals, 

Ninth  Circuit 

No.  11908 

INLAND  EMPIRE  PAPER  COMPANY, 
a  corporation, 

Appellant, 

vs. 

THE  HARTFORD  STEAM  BOILER  INSPEC- 
TION AND  INSURANCE  COMPANY, 

a  corporation, 

Appellee. 

REQUEST  FOR  PRINTING  OF  RECORD 
AND  STATEMENT  OF  POINTS 

I. 

Appellant  deems  consideration  by  the  Court  of 
the  entire  record  certified  to  this  Court  by  the 
Clerk  of  the  District  Court  necessary  on  this  ap- 
peal to  a  proper  understanding  of  the  questions 
presented,  and  hereby  requests  that  the  same  be 
printed,  excepting  and  omitting  formal  parts  of 
pleadings  and  other  court  papers. 

II. 

Appellant  hereby  designates  for  consideration  on 
this  appeal  the  following  points  on  which  it  intends 
to  rely : 

(1)  The  proximate  cause  of  the  overspeeding  of 
the  insured  Sumner  Steam  Engine  was  the  break- 
ing of  its  belt  that  drove  its  governor.    The  direct 
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result  of  this  overspeed  was  the  damage  to  iiiacliiii- 
ery  directly  attached  to  the  engine  and  the  adjacent 
premises.  The  speed  of  the  insured  engine  was  sup- 
posed to  be  kept  constant  for  the  purpose  of  mak- 
ing paper  by  a  governor  which  was  called  a  Pick- 
ering Governor.  This  Pickering  Grove rnor  was 
driven  by  a  belt.  (Exhibit  12).  This  belt  was  a 
part  of  the  engine  and  governor.  This  belt  broke. 
(Record  of  Proceedings  at  the  Trial  183,  305.) 

(2)  After  the  belt  driving  the  Pickering  Gover- 
nor broke,  the  safety  stop  on  the  Pickering  Gov- 
ernor failed  to  function  to  prevent  the  insured  en- 
gine from  overspeeding.  This  safety  stop  had  been 
placed  upon  the  engine  at  the  request  of  the  insur- 
ance company,  (R.P.T.  195,  196,  260)  which  recom- 
mended that  the  governor  be  fitted  with  a  safety 
stop  so  that  in  case  the  governor  belt  should  break, 
the  governor  valve  would  be  closed  automatically 
and  the  engine  stopped  from  running  away.  (Plain- 
tiff's Exs.  15  and  17).  However,  this  safety  stop 
placed  on  the  Pickering  Governor  to  shut  the  steam 
supply  off  if  the  governor  belt  should  break  did 
not  function  at  the  time  of  the  acx^ident.  (R.P.T. 
183,  Ex.  12.) 

(3)  After  the  safety  stop  on  the  Pickering  Gov- 
ernor failed,  the  Pickering  Governor  immediately 
opened  wide  over  speeding  the  insured  engine  and 
turned  the  line  shaft  pulleys  and  attached  paper 
machine  so  fast  (R.P.T.  56,  57,  32,  46,  51,  52,  71 
and  72)  that  the  pulleys  on  the  line  shaft  and  two 
pulleys  on  the  paper  machine  upstairs  burst.    The 
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line  shaft  was  twisted  and  desti'oyed,  and  the  plain- 
tiff sustained  damages  in  the  amount  of  $16,173.81. 
(P.  Ex.  14.) 

(4)  After  the  belt  of  the  Pickering  Governor  of 
the  insured  engine  broke,  and  after  its  safety  stop 
failed  to  function,  the  connected  line  shafting  oper- 
ated the  No.  4  paper  machine  as  one  unit  at  a  sudden 
and  excessive  speed  just  before  the  break  up  of  the 
line  shafting  and  the  machinery.  This  sudden  and 
excessive  speed  came  and  could  only  come  from  one 
source,  the  insured  Sumner  Steam  Engine.  (R.P.T. 
32,  46,  51,  52,  56,  57,  71  and  72.) 

(5)  After  the  belt  of  the  Pickering  Governor  of 
the  insured  engine  broke,  and  after  the  safety  stop 
of  the  Pickering  Governor  failed  to  function,  the 
other  two  control  devices  of  the  insured  engine  also 
failed  to  function  and  stop  the  sudden  and  excessive 
speed  of  the  engine.  (R.P.T.  183,  305.)  These  other 
two  control  devices  were  a  Brownell  Overspeed  Stop 
and  a  Hand  Pull  Safety  Chain.  (P.  Exs.  8,  9  and 
10,  R.P.T.  100,  86  and  98.)  With  only  this  type  of 
stop,  should  this  mechanism  fail,  serious  results 
were  bound  to  follow.  (R.P.T.  260.)  This  was  the 
reason  why  the  insurance  company  had  recom- 
mended that  the  paper  company  put  a  safety  stop 
on  the  Pickering  Governor.  (R.P.T.  195,  260,  P. 
Exs.  15  and  16.)  Both  of  these  control  devices,  the 
Brownell  Overspeed  Stop  and  the  Hand  Pull  Safety 
Chain,  were  attached  to  the  butterfly  valve  on  the 
main  steam  line  coming  into  the  insured  engine. 
Either  control  device  was  supposed  to  close  this  but- 
terfly valve,  (R.P.T.  170,  181  and  192)  which  oper- 
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ated  like  an  old-fasliioriod  damper  on  an  old- fash- 
ioned wood  stove,  and  was  nsed  for  emergency  clos- 
ing of  the  steam  line.  The  Brownell  Overspeed  Stop 
was  a  mechanically  operated  stop  on  the  flywheel  of 
the  insnred  engine  which  was  supposed  to  operate 
automatically  to  shut  off  the  engine  when  it  at- 
tained a  certain  set  speed,  usually  about  10%  higher 
than  the  maximum  paper  making  speed,  while  the 
Hand  Pull  Safety  Chain,  wdiich  was  also  attached 
to  the  butterfly  valve,  could  be  operated  manually. 
(P.  Exs.  8,  11,  R.P.T.  164.)  The  Brownell  Over- 
speed  Stop  was  supposed  to  operate  automatically 
if  the  Pickering  Governor  failed  and  the  engine 
overspeeded. 

(6)  The  Brownell  Overspeed  Stop  had  been  set 
to  shut  the  engine  off  automatically  at  a])out  270 
revolutions  per  minute  (R.P.M.),  or  at  a  corre- 
sponding speed  for  the  attached  No.  4  paper  ma- 
chine of  700  lineal  feet  per  minute.  (R.P.T.  170.) 
At  the  time  of  the  accident  the  Brownell  Overspeed 
Stop  never  functioned  and  the  insured  Sumner 
Steam  Engine  was  going  at  least  800  R.P.M.,  or 
almost  three  times  the  speed  at  which  the  Brownell 
Overspeed  Stop  had  been  set,  and  the  No.  4  paper 
machine  was  driven  faster  than  it  had  ever  ]:)efore 
been  driven  at  an  estimated  speed  of  2,000  lineal 
feet  per  minute.  (R.P.T.  32,  46,  51,  52,  64,  71,  72 
and  84.) 

(7)  The  Trial  Court  erred  in  disregarding  tlie 
imdisputed  physical  fact  that  the  belt  of  the  Pick- 
ering Governor  broke  and  that  the  safety  stop  on 
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the  Pickering  Governor  did  not  function  after  the 
belt  broke ;  in  disregarding  the  undisputed  physical 
fact  that  the  Brownell  Overspeed  Stop  did  not  func- 
tion at  the  speed  for  which  it  was  set  (R.P.T.  129, 
164)  even  though  there  was  no  evidence  by  any 
party  as  to  why  the  Brownell  Overspeed  Stop  did 
not  function  to  close  the  butterfly  valve;  in  dis- 
regarding the  physical  fact  that  the  Hand  Pull 
Safety  Chain  did  not  function  to  close  the  butter- 
fly valve.  (R.P.T.  86,  98.)  The  Trial  Court  erred 
in  denying  plaintiff's  alternative  motion  for  new 
ti'ial  or  entry  of  plaintiff's  requested  findings  and 
entry  of  judgment  thereon  (Transcript  512)  for  the 
reason  that  he  ignored  the  doctrine  of  res  ipsa 
loquitur  in  ruling  that  the  plaintiff  had  not  made 
a  prima  facie  case  and  because  the  evidence  did 
not  justify  the  Trial  Court's  decision.  (R.P.T.  1 
to  449.) 

Pickering  Governor 

(8)  The  Trial  Court  erred  in  admitting  in  evi- 
dence, over  plaintiff's  objection,  testimony  of  the 
defendant  showing  a  certain  experiment  conducted 
August  3,  1946,  after  the  accident  under  <3onditions 
dissimilar  to  the  operating  conditions  of  the  engine 
at  the  time  of  the  accident,  whereby  it  was  sought 
to  be  shown  by  the  defendant  that  the  safety  stop 
of  the  Pickering  Governor  must  have  functioned. 
(R.P.T.  297.) 

(9)  The  Trial  Court  erred  in  admitting  in  evi- 
dence, over  plaintiff's  objection,  testimony  of  de- 
fendant's witness,  Philip  McKeon,  and  in  denying 
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plaintiff's  motion  to  strike  the  testimony  for  tlie 
leason  that  it  related  to  tests  conducted  on  the 
Sumner  Steam  Engine  at  a  period  almost  a  month 
after  the  accident  and  at  a  time  when  the  plaintiff's 
plant  had  been  repaired  and  the  machiner\'  in  ques- 
tion renovated  and  operating  under  conditions  dis- 
similar to  those  existing  at  the  time  of  the  accident. 
(K.P.T.  328  to  336.) 

(10)  The  Trial  Court  erred  in  rejecting  formal 
offers  of  proof  that  the  Spokane  and  Seattle  repre- 
sentatives of  defendant  insurance  company  admit- 
ted on  or  about  August  4,  1946,  after  investigation 
of  the  accident,  that  the  proximate  cause  in  their 
opinion  was  tlie  breaking  of  the  belt  on  the  Picker- 
ing Governor.  (K.P.T.  133,  134,  210  to  211.) 

Butterfly  Valve 

(11)  The  Trial  Court  erred  in  admitting  in  evi- 
dence, over  plaintiff's  objection,  testimony  of  de- 
fendant showing  certain  experiments  conducted 
July  7,  1946,  after  the  accident,  which  were  per- 
formed under  conditions  dissimilar  to  the  operating 
-conditions  of  the  engine  at  the  time  of  the  acci- 
dent, whereby  it  was  sought  to  be  shown  by  the 
defendant  that  the  butterfly  valve  could  have 
leaked  enough  steam  into  the  insured  engine  so  that 
the  paper  machine  could  have  operated  even  if  the 
Brownell  Overspeed  Stop  or  the  Hand  Pull  Safety 
Chain,  or  both,  had  function,  (E.P.T.  313  to  316) 
in  view  of  the  undisputed  testimony  that  there 
never  had  been  enough  steam  leaking  through  the 
butterfly  valve  to  operate  the  engine  (R.P.T.  152) 
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and  that  there  had  never  been  an  instance  of  over- 
speeding  the  engine  with  the  butterfly  valve  closed. 
(R.P.T.  171.)  The  Trial  Court  erred  in  rejecting 
proffered  testimony  that  another  portion  of  the  in- 
sured engine,  in  addition  to  the  belt  of  the  Picker- 
ing Governor,  had  in  fact  broken  at  the  time  of 
the  accident,  to  wit :  a  part  of  the  Hand  Pull  Safety 
Chain.  (Affidavit  of  Fred  Beguelin,  Tr.  503.) 

(12)  The  Trial  Court  erred  in  admitting  in  evi- 
dence, over  plaintiff's  objection,  testimony  of  an 
insurance  inspector  of  defendant  that  he  had  been 
told  by  a  stationary  engineer  of  plaintiff  that  "one 
time  they  had  made  paper  for  several  hours  with 
this  butterfly  valve  in  a  closed  position."  (R.P.T. 
256.) 

/s/  WILLIAM  V.  KELLEY, 

WITHERSPOON,    WITHERSPOON 
&  KELLEY, 

Attorneys  for  Appellant. 

Service  of  the  foregoing  Request  for  Printing  of 
Record  and  Statement  of  Points,  by  receipt  of  a 
copy  thereof,  is  hereby  accepted  this  27th  day  of 
April,  1948. 

PAINE,  LOWE  &  COFFIN, 
Attorneys  for  Appellee. 

[Endorsed] :  Filed  April  29,  1948. 
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JURISDICTION 

This  action  was  brought  by  the  plaintiff,  Inland 
Empire  Paper  Company,  a  Washington  corporation, 
citizen  and  resident,  hereinafter  called  Paper  Com- 
pany, against  defendant,  The  Hartford  Steam  Boiler 
Inspection  and  Insurance  Company,  a  corporation, 
citizen  and  resident  of  the  State  of  Connecticut,  here- 
inafter called  Insurance  Company.  The  action  was 
predicated  upon  a  policy  of  insurance  issued  by  the 
Insurance  Company  covering  a  certain  Sumner  Steam 
Engine  owned  and  operated  by  the  Paper  Company 
and  for  loss  and  damages  in  the  sum  of  $16,173.81 
to  property  of  the  Paper  Company. 

The  controversy  was  therefore  a  controversy  which 
at  the  time  of  the  conmiencement  of  the  action  was 
and  still  is  entirely  between  citizens  of  entirely  dif- 
ferent states,  and  the  amount  in  controversy  is  and 
was  at  the  time  of  the  commencement  of  the  action 
in  excess  of  the  sum  of  $3,000. 

Jurisdiction  of  the  District  Court  existed  under 
Section  41,  Title  28,  U.S.C.A.,  Judicial  Code,  Section 
24  amended.  The  appeal  to  this  Court  is  from  the  final 
judgment  denying  relief  to  plaintiff  entered  Janu- 
ary 16,  1948,  and  from  an  order  denying  plaintiff's 
alternative  motion  for  a  new  trial  or  for  entry  of 
plaintiff's  requested  findings  and  entry  of  appropri- 
ate judgment  thereon,  entered  the  10th  day  of  Feb- 
ruary, 1948.  Notice  of  ax)peal  was  filed  in  the  office 
of  the  Clerk  of  the  District  Court  on  the  15th  day  of 


March,  1948,  and  juiisdictioii  is  believed  to  exist  under 
Sec.  225  (a)  First,  and  (d),  Title  28,  U.S.C.A.,  Ju- 
dicial Code,  Sec.  128  amended.    (Tr.  3")  to  40). 

STATEMENT  OF  THE  CASE 
This  is  a  suit  based  u})()n  a  certain  ])olicy  or  con- 
tract of  insurance  issued  hy  defendant  to  plaintiff, 
effective  May  5,  1944,  whereunder  plaintiff  seeks  to 
]*ecover  for  loss  on  its  property  directly  damaged  by 
a  certain  accident  of  July  ?>,  1946.  The  District  Court 
lield  that  the  plaintiff  had  failed  to  maintain  the  bur- 
den of  pi'oving  that  the  damage  shown  (which  was 
undisputed)  came  within  the  terms  of  the  policy  of 
insurance.    (Tr,  448). 

The  plaintiff,  Inland  Empire  Paper  Company,  here- 
inafter called  the  "Paper  Company,"  is  a  Washing- 
ton corporation  located  at  Millwood,  Washington,  ap- 
proximately 7  miles  from  the  center  of  the  City  of 
Spokane,  Washington,  engaged  in  the  manufacture 
of  newsprint  paper.  The  defendant,  The  Hartford 
Steam  Boiler  Inspection  and  Insurance  Company, 
hereinafter  called  the  "Insurance  Company,"  is  a 
Connecticut  corporation  engaged  in  writing  boiler 
and  machinery  insurance.    (Tr.  3,  44-45,  52). 

The  Paper  Company  was  the  owner  of  certain  paper 
making  machinery,  including  a  Sumner  Steam  En- 
gine. (Ex.  8).  The  Sumner  Steam  Engine  was  directly 
connected  to  the  paper  machinery  by  belts  through 
a  line  shaft.  The  Sumner  Steam  Engine  and  the  line 
shaft  were  located  in  the  basement  floor  of  the  plant 


of  the  Paper  Company.  The  line  shaft,  at  the  time 
of  the  loss,  consisted  of  about  139  feet  of  shafting  and 
8  jDulleys  with  suitable  bearings,  sole  plates  and  eou]j- 
lings.  This  line  shaft  was  located  approximately  20 
feet  west  of  the  Sumner  Steam  Engine  and  was  con- 
nected with  the  Sumner  Steam  Engine  by  a  22-inch 
rubber  belt.    (Plaintiff's  Ex.  2,  3  and  4). 

On  the  5th  day  of  May,  1944,  at  Spokane,  Wash- 
ington, the  Insurance  Company,  through  its  author- 
ized representative,  in  consideration  of  $8,914.42, 
which  the  Paper  Company  then  paid,  executed  to  the 
plaintiff  a  policy  of  insurance  upon  the  Sumner 
Steam  Engine. 

An  "accident"  within  the  purview  and  coverage  of 
said  policy  was  specifically  defined  and  limited  there- 
in as  follows  by  Schedule  6,  paragraph  C: 

"C.  As  respects  any  object  described  in  this 
Schedule,  'Accident'  shall  mean  a  sudden  and  ac- 
cidental breaking,  deforming,  burning  out  or  rup- 
turing of  the  object  or  any  part  thereof,  which 
manifests  itself  at  the  time  of  its  occurrence  by 
immediately  preventing  contimied  operation  or 
b,v  immediately  impairing  the  functions  of  the 
object  and  which  necessitates  repair  or  replace- 
ment before  its  operation  can  be  resumed  or  its 
functions  restored,  but  the  breaking,  deforming, 
burning  or  rupturing  of  any  gasket,  gland  pack- 
ing, or  shaft  seal  or  diaghragm,  shall  not  consti- 
tute an  accident,  nor  shall  the  depletion  of  ma- 
terial in  any  part  of  the  object,  due  to  pitting, 
corrosion  or  wear,  be  construed  as  an  accident." 
Said  policy  of  insurance,  Schedule  6,  paragraph  B, 

sub-paragraph   (a)   defines  an  object  as  follows: 


"B.  (a)  As  respects  any  sudi  engine,  'Object' 
shall  moan  the  ('(nnplcte  eii,<;-iiie  so  dcscvihed 
(which  shall  include  any  api)aratus  used  as  an 
auxiliary  in  the  operation  of  the  engine  and 
mounted  on  its  frame,  and  all  interconnecting^ 
piping-  between  j)arts  of  the  engine),  but  shall  not 
include  any  piping  leading  to  or  from  the  engine, 
nor  the  condenser  or  its  comiecting  pipe  (or 
adapter),  nor  any  electi'ical  machine  (other  than 
a  governor  motor)  or  part  thereof  whether 
mounted  with  the  engine  on  a  connnon  shaft  or 
bed  or  otherwise,  nor  any  foundation  or  other 
structure  supporting  the  engine,  nor  any  mechan- 
ism, appliance  or  shafting  connected  to  the  en- 
gine by  belts,  ropes,  chains,  cou]jlings,  gears,  pipes 
or  other  means." 

The  Sumner  Steam  Engine  was  connected  to  a  main 
line  shaft  of  a  "No.  4  Paper  Machine"  located  in  the 
basement  of  Paper  Company's  plant  and  the  main 
line  shaft  in  turn  was  connected  to  the  No.  4  Paper 
Machine  itself  located  on  the  first  floor  of  Paper 
Companj^'s  plant  directly  above  and  connected  to  the 
Sumner  Steam  Engine  by  belts  through  the  main  line 
shaft.  The  Sumner  Steam  Engine  and  the  main  line 
shaft  downstairs  and  the  No.  4  Paper  Machine  up- 
stairs were  one  complete  unit,  the  only  soui'ce  of  power 
of  which  was  the  Sumner  Steam  Engine. 

There  wei'e  three  control  devices  of  the  Sumner 
Steam  Engine  by  which  its  speed  should  have  been 
controlled:  (1)  a  Pickering  GoA^ernor  (Ex.  8),  (2) 
a  Brownell  Overspeed  Stop  (Ex.  11)  and  (3)  a  Hand- 
pull  Safety  Chain  (Ex.  9).  These  had  all  been  inspected 
by  the  Insurance  Company  on  December  16,  1945,  and 
passed  as  satisfactory. 


On  July  3,  1946,  while  the  Sumner  Steam  Engine 
was  driving  the  No.  4  Paper  Machine  through  its 
connection  with  said  main  line  shaft,  the  first  control 
device  on  the  engine,  the  Pickering  Governor,  failed 
to  function  because  a  leather  belt  broke,  causing  a 
sudden  overspeed  of  the  engine.  This  control  device 
had  for  its  purpose  the  maintenance  of  a  constant 
speed  of  the  Sunnier  Steam  Engine.  The  Pickering- 
Governor  was  driven  by  a  leather  belt  from  the  Sum- 
ner Steam  Engine  as  shown  by  plaintiff's  Exhibit  8. 
The  leather  belt  was  a  part  of  the  Pickering  Gover- 
nor, and  the  Pickering  Governor  wavS  a  part  of  the 
Sumner  Steam  Engine.  It  is  undisputed  that  the 
Pickeiing  Governor  belt  broke.  The  Paper  Company 
maintained  this  broken  belt  was  the  cause  of  the  ac- 
cident and  the  Insurance  Company  maintained  it 
was  the  result  of  the  accident,  occurring  after  the 
damage.  Steam  came  into  the  Sumner  Steam  Engine 
through  a  main  steam  line.  The  two  other  control 
devices  were  designed  to  operate  a  butterfly  safety 
valve  in  the  main  steam  line  to  the  Sumner  Steam 
Engine.  This  butterfly  valve  turned  in  the  steam  line 
like  a  hand  damper  on  an  old  fashioned  wood  stove. 
The  second  control  device  was  an  automatic  device 
located  on  the  Sumner  Steam  Engine  fl3"wheel  driv- 
ing pulley  itself  which  operated  by  centrifugal  force 
and  was  called  a  Brownell  Overspeed  Stop.  The  third 
control  device  was  the  Handpull  Safety  Chain,  a 
safety  chain  which  could  be  operated  manually  by  men 
working  on  the  main  floor  on  the  No.  4  Paper  Ma- 
chine above  the  Sumner  Steam  Engine  as  sliown  by 


Exhibit  9  (handle  eomiectiiig  end  of  safety  chain  on 
operating  floor)  and  Exhil)it  8  (chain  going  through 
floor  to  Sumner  8teani  Engine). 

It  was  the  theory  of  the  Paper  Company  that  the 
belt  of  the  Pickering  (Jovernor  broke  (which  was  un- 
disputed) and  that  the  safety  stop  on  the  Pickering 
(loveiiior  failed  to  function  (which  was  disputed), 
because  of  a  loose  set  screw;  that  the  Sumner  Steam 
Engine  speeded  to  at  least  three  or  four  times  its  nor- 
mal speed  (which  was  undisputed) ;  that  this  exces- 
sive speed  was  far  above  that  at  which  the  Brownell 
Overspeed  Stop  had  been  set  to  operate  (which  was 
undisputed)  and  that  the  Brownell  Overspeed  Stop 
never  functioned  normally  to  close  the  butterfly  valve 
(which  was  disputed)  and  that  the  Handpull  Safety 
Chain  device  broke  and  also  did  not  function  to  close 
the  butterfly  valve   (which  cannot  be  disputed). 

An  understanding  of  these  three  control  devices  is 
essential. 

1.     PICKERING  GOVERNOR 

The  Pickering  Governor  was  a  ball-type  throttle 
governor  designed  to  maintain  a  constant  speed  on  the 
engine.  The  engine  had  to  be  set  at  a  constant  speed 
for  driving  the  No.  4  Paper  Machine,  depending  on 
the  type  of  paper  being  made.  This  had  to  be  a 
constant  speed,  because  otherwise  the  paper  would 
break  into  pieces  on  the  press  rolls  upstairs  and  would 
be  thro\\Ti  in  the  air.  The  paper  speed  on  the  No.  4 
machine  at  the  time  of  the  loss  was  set  for  approxi- 
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niately  346  lineal  feet  i)er  minute  paper  speed,  whicli 
corresponded  to  an  engine  speed  of  about  138  revo- 
lutions per  minute.  The  term  346  lineal  feet  per  min- 
ute "paper  speed"  means  that  there  were  346  lineal 
feet  of  paper  coming-  out  of  the  No.  4  Paper  Machine, 
shown  on  Exhibit  1,  per  minute.  The  very  highest 
speed  that  the  No.  4  machine  had  ever  manufactuied 
any  paper  was  690  lineal  feet  per  minute  paper  speed, 
which  corresponded  to  an  engine  speed  of  approxi- 
mately 270  revolutions  per  minute.  (Tr.  209).  Hovv^- 
ever,  this  maximum  speed  was  almost  double  the  speed 
the  paper  machine  Avas  set  to  operate  at  the  time  of 
the  damage.  (Tr.  209).  There  was  a  constant  fixed 
relationship  between  this  "paper  speed"  and  the  speed 
of  the  engine.  The  speed  of  the  engine  in  revolutions 
per  minute,  or  R.P.M.,  times  2.52  (a  constant  formula 
factor)  would  give  the  paper  speed  approximately. 

The  Safety  Stop  ox  the  Pickering  Governor 

There  had  been  a  safety  device  placed  upon  the 
Pickering  Governor  to  stop  the  engine  in  the  event 
that  the  belt  of  the  Pickering  Governor  broke.  This 
has  been  placed  on  it  by  the  Paper  Company  at  the 
sj^ecific  recommendation  of  the  Insurance  Company. 
(Tr.  223-224,  Ex.  15,  16  and  17).  Piior  to  the  time 
this  safety  device  had  been  placed  upon  the  Pickering 
Governor,  the  Paper  Comi^any  had  been  dependent 
upon  the  Brownell  Overspeed  Stop  stopping  the  en- 
gine in  case  of  the  belt  breaking  on  the  Pickering 
Governor.  (Tr.  223-224).  This  safety  device  on  the 
Pickeiing    Governor    is    shown    in    Exhibit    8.     The 


manner  in  wliicli  it  operated  was  that  an  idler  pulley 
rode  on  the  belt  between  the  governor  and  the  engine. 
If  this  belt  between  the  governor  pulley  and  the  en- 
gine pulley  should  break,  then  this  idler  rider  pulley 
being  counterbalanced  by  a  weight  (shown  in  the 
lower  left-hand  corner  of  Exhibit  8)  would  come  up 
and  release  the  Pickeiing  Governor  and  close  the 
valve  on  the  Pickering  Governor,  stopping  the  en- 
gine. When  the  tension  of  the  belt  was  removed,  this 
weight  fell  down  and  the  idler  pulley  ran  up  and 
flipped  the  mechanism  on  the  Pickering  Governor. 
(Tr.  137-139). 

It  was  the  theory  of  the  Paper  Company  that  after 
the  belt  broke  on  the  Pickering  Governor,  this  safety 
device  failed  to  trip,  because  of  a  loose  set  screw,  and 
the  other  control  devices,  hereinafter  described,  also 
failed  to  function,  and  the  Sumner  Steam  Engine 
overspeeded  and  a  general  wreck  resulted.  (Tr.  209). 
It  was  undisputed  and  admitted  by  both  parties  that 
if  the  automatic  safety  stop  on  the  Pickering  Gov- 
ernor had  been  tripped,  the  engine  could  not  have 
overspeeded.    (Tr.  321-322). 

2.     BROWNELL  OVERSPEED  STOP 

The  Brownell  Overspeed  Stop  was  also  a  safety 
device  to  stop  the  engine  in  case  of  an  overspeed  by 
closing  the  main  steam  line.  This  was  accomplished 
by  means  of  a  ball  and  spring  located  on  the  flyv^heel 
of  the  Sumner  Steam  Engine,  which,  under  centri- 
fugal force,  Avas  cast  outward  and  in  turn  released  a 
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trigger  fastened  to  the  frame  of  the  engine,  (Ex.  11), 
which  trigger,  when  released,  allowed  the  butterfly 
valve  on  the  main  steam  line  to  close.  The  butterfly 
valve  consisted  of  a  body  with  a  disk  pivoted  in  the 
center  used  for  the  emergency  closing  of  the  main 
steam  line.  It  was  like  an  old  fashioned  damper  on 
an  old  fashioned  wood  stove.    (Ex.  8). 

This  trigger  of  the  Brownell  Overspeed  Stop  was 
onh^  about  one-half  an  inch  away  from  the  main  belt 
of  the  Sumner  Steam  Engine  to  the  line  shaft  pulle3^s, 
(Tr.  188)  and  is  marked  with  the  letter  "T"  in  the 
center  of  Exhibit  11.  The  trigger  could  be  tripped  by 
hand  or  by  accidentally  coming  in  contact  with  the 
engine  belt. 

The  Brownell  Overspeed  Stop  w^as  set  to  operate 
at  the  time  of  the  accident  when  the  No.  4  Paper 
Machine  upstairs  attained  a  paper  speed  of  700  lineal 
feet  per  second  and  an  engine  speed  of  277  R.P.M.'s. 
Overspeed  tests  on  this  Brownell  Overspeed  StojD  had 
been  made  two  or  three  months  before  the  accident 
and  the  Brownell  Overspeed  Stop  had  tripped  at  that 
point  of  277  R.P.M.'s.    (Tr.  196-197). 

3.     HANDPULL  SAFETY  CHAIN 

The  butterfly  valve  was  operated,  in  addition  to 
the  Brownell  Overspeed  Stop,  by  a  HandpuU  Safety 
Chain.  One  end  of  this  chain  was  attached  to  a  hand 
trip  located  alongside  the  dryers  of  the  No.  4  Paper 
Machine  on  the  floor  above  the  Sumner  Steam  En- 
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i;iii('.  (Plaintiff  Ex.  9).  Tliis  Safety  Chain  went 
through  the  fhjor  above  the  Sumner  Steam  Engine 
(Plaintiff  Ex.  10)  and  was  attached  to  the  butterfly 
valve  lever  by  means  of  a  draw  pin.  (Ex.  8  and  10). 
There  was  a  weight  that  worked  as  a  lever  which 
turned  the  butterfly  valve  to  a  position  to  shut  it  off 
against  the  flow  of  steam  like  an  old  fashioned  damper 
on  an  old  fashioned  wood  stove.  (Tr.  136,  301).  By 
])ulling  the  handpull  upstairs  the  draw  pin  down- 
stairs could  be  withdrawn  and  a  weight  released  which 
would  drop  down  and  close  the  butterfly  valve.  The 
draw  pin  held  this  weight  in  place  so  that  as  long  as 
the  draw  pin  remained  in  the  loops  of  the  chain,  the 
weight  could  not  dro])  down  and  close  the  butterfly 
valve.  (Tr.  136).  Although  this  handpull  was  oper- 
ated upstairs  by  workmen  when  the  machinery  ran 
away,  this  draw  pin  w^as  never  quite  pulled  out  of 
the  loops  of  the  chain  downstairs,  (Tr.  124-125)  so 
that  pulling  the  handle  upstairs  had  failed  to  operate 
to  turn  the  butterfly  valve  downstairs  to  a  position 
to  shut  off  the  steam  feeding  the  engine.  (Tr.  134- 
135).  This  was  undisputed  at  the  trial,  but  the  Trial 
Court,  whose  theor}'  was  that  the  Brownell  Overspeed 
Stop  had  functioned  in  a  normal  manner,  apparently 
must  have  also  considered  that  the  Handpull  Safety 
Chain  had  functioned  in  a  normal  manner.  The  Court 
said : 

"We  also  have  to  assume,  wiiich  has  been 
pointed  out  here  as  rather  improbable,  to  me, 
that  although  this  hand  safety  stop  had  been  set 
up,  connected  w4th  a  chain  to  the  butterfly  valve 
extending   up   into   the   upper   room,   where   the 
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paper  machine  was  operating,  a  convenient  hand- 
hold in  the  floor,  the  men  evidently  had  been 
instructed  about  it,  knew  it  was  there,  and  when 
this  evidence  of  speeding  was  noticeable  they  ran 
over  and  they  pulled  that,  and  no  doubt  pulled 
it  violently  and  in  a  way  fliat  sJioidd  Jiave  made 
it  work/'  (Tr.  451).   (Underlining  ours). 

The  Sumner  Steam  Engine,  the  main  line  shaft 
and  the  No.  4  Paper  ^Lachine  as  a  single  unit  were 
damaged  by  this  overspeed  as  follows: 

Paper  Machine 

The  basement  line  shaft  of  said  paper  machine 
was  twisted  from  one  end  to  the  other  for  a  dis- 
tance of  more  than  75  feet,  with  the  result  that  all 
six  couplings  on  said  line  shaft  were  damaged, 
and  the  eight  pulleys  mounted  on  said  line  shaft 
were  all  broken ;  the  bearings  supporting  this 
line  shaft  w^ere  alh damaged;  the  tops  of  two  con- 
crete piers  supporting  said  line  shaft  were  brok- 
en; two  driven  pulleys  on  the  main  floor  above 
said  basement  line  shaft  were  broken.  The  shafts 
supporting  these  two  pulleys  were  twisted  and 
damaged  as  well  as  certain  miscellaneous  other 
damage  to  the  paper  machine  proper.  In  addi- 
tion to  said  damage,  the  main  engine  belt  was 
broken  as  well  as  all  belts  driving  the  different 
sections.  Fljang  debris  damaged  fourdrinier  wire 
and  further  damaged  several  table  rolls. 

Sumner  Steam  Engine 

Broken  lubricator  lines,  broken  lubricator,  sev- 
eral broken  guards  and  damage  to  steam  lines. 

Plant 

Various  doors  and  windows,  as  well  as  a  spare 
Pickering  Governor  were  damaged  and  broken 
by  flying  debris. 
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The  Paper  Conii)aiiy  notified  lusuranee  Company's 
ai^'ents  in  Spokane  ininiediately  by  telephoni'  of  the 
accident  and  these  agents  in  turn  notified  the  Seattle 
Office  of  Insurance  Company,  and  Insurance  Com- 
pany's Seattle  rej^resentative  phoned  Paper  Com- 
pany the  evening  of  July  3  and  was  further  informed 
of  said  accident  by  Paper  Company.  The  Seattle 
I'epresentative,  together  with  other  representatives 
of  Insurance  Company  inspected  said  damage  on 
July  5,  1946,  and  on  the  following  da}^  Paper  Com- 
panv  furnished  Insurance  Company  with  written  no- 
tice of  said  accident  and  subsequently  otherwise  per- 
formed all  the  conditions  of  said  policy  on  its  part. 
With  the  knowledge  of  the  Insurance  Company,  Pa- 
per Conipaii}^  called  in  the  Union  Iron  Works  of  Spo- 
kane, wliich  had  made  part  of  said  machinery  and 
equipment,  and  with  the  knowledge  of  representatives 
of  the  Insurance  Company,  the  situation  was  ap- 
praised by  the  representatives  of  said  Union  Iron 
Works  of  Spokane,  and  said  Union  Iron  Works  of 
Spokane  was  given  an  order  to  make  certain  cast- 
ings, line  shaft  bearings  and  other  work  which  the 
Paper  Company  was  not  able  to  do  with  its  own 
men  and  equipment  under  the  circumstances.  This 
work  included  nine  pulleys  to  be  cast,  machined  and 
balanced,  as  well  as  replacing  the  entire  line  shaft 
with  couplings  and  bearings;  other  work  such  as 
wrecking  the  damaged  equipment,  replacing  the  brok- 
en piers  and  erecting  all  equipment  as  it  was  received, 
as  well  as  machine  work  on  shafting  and  general  re- 
pair work  while  waiting  for  the  new  equipment,  was 
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done  by  the  maintenance  crew  of  Paper  Company 
with  the  knowledge  of  the  Insurance  Company.  This 
machinery,  engine  and  other  equipment  was  not  pur- 
chased, repaired,  assembled  and  tried  until  July  29, 
1946,  when  Paper  Company  was  able  to  once  more 
use  said  Sumner  Steam  Engine  to  drive  said  paper 
machine. 

That  for  its  claim  for  the  direct  loss  suffered  dur- 
ing the  period  July  3  to  July  29,  1946,  as  a  result  of 
said  accident  of  July  3,  1946,  Paper  Company  sub- 
mitted on  September  17,  1946,  to  Insurance  Com- 
pany a  statement  of  its  loss  in  words  and  figures  as 
follows : 

"Debit  Memorandum 

from 

Inland  Empire  Paper  Company 

Millwood,    Washing-ton 
September   12,  1946 
To    Hartford  Steam  Boiler  Ins. 
&  Ins.  Co. 
707  Artie  Bldg. 
Seattle,  Washingion 
We  debit  your  account  as  follows: 

Overspeeding  Engine  No.  4  Accident, 

1:45  P.  M.     July  3,  1946. 

Use  and  Occupancy $  7,350.00 

Repair,  Labor,  straight  time, 2,524.57 

see  Sheet  B. 
Repair  Labor,  premium  time, 321.19 

see  Sheet  B. 
Miscellaneous  Repair  parts  drawn 448.54 

from  Store  Account,  see  Foreman's 

Requisitions  attached 
Miscellaneous  Repairs,  not  accom- 410.42 

plished,  see  Sheet  C 
Loss  of  Fourdrinier  Wire,  see  Sheet  D 198.52 
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Belting  of  Drives,  see  Sheet  E 280.74 

Union  Iron  Works,  Invoice  360566 4,62:5.77 

Supervision  and  ovciliead 16.06 


$16,173.81 

Misc.    In 7,366.06 

Beltini''     280.74 

Store    5,482.73 

AViies   198.52 

Rep.  Lbr 2,845.76 

Inland  Empire  Paper  Company*' 

On  October  18,  1946,  Insurance  Company  denied 
liability  therefor  under  said  policy  and  subsequently 
this  suit  was  brought.  When  the  plaintiff  rested, 
the  defendant  moved  for  a  non-suit  on  the  gj'ound 
that  the  plaintiff  had  failed  to  sustain  the  ])urden  of 
proof  to  show  that  it  was  entitled  to  recover  under 
the  policy  for  the  reason  that  the  stipulated  damage 
was  not  diiectly  caused  by  any  accidental  breaking  of 
any  poition  of  an  insured  object  directly  under  the 
terms  of  the  policy.  (Tr.  261-262).  The  Court  took 
this  motion  under  advisement,  (Tr.  262-263)  and  at 
the  conclusion  of  the  testimony  and  after  argument 
of  counsel,  ruled  that  the  plaintiff  had  failed  to  main- 
tain the  burden  of  proving  that  the  damage  to  the 
machinery  came  within  the  terms  of  the  policy  of  in- 
surance. (Tr.  448-449).  While  he  did  not  make  any 
extended  or  exhaustive  review  of  the  evidence,  the 
Trial  Court  stated  the  basis  for  his  ruling,  which,  in 
part,  was  that  even  if  the  safety  stop  on  the  Picker- 
ing Governor  had  failed  to  work,  (Tr.  450),  the 
Brownell  Overspeed  Stop  did  work  (Tr.  450),  or  at 
least  the  Handpull   Safety  Chain  worked   (Tr.  451) 
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so  that  the  ))utterfly  valve  was  ck)sed  partially, 
(Tr.  451),  hut  his  conelusion  was  that  the  hutterfly 
valve  at  the  time  of  the  accident  was  in  such  a  de- 
fective condition  that  it  not  only  Would  not  stop 
the  engine,  but  wouldn't  even  reduce  its  speed  to  the 
idling"  speed.   (Tr.  451). 

The  Trial  Court  ap})arently  thought  great  signi- 
ficance should  be  attached  to  the  fact  that  the  Sunnier 
Steam  Engine  was  idling  after  the  accident  "with 
practically  all  of  the  load  removed,  because  by  that 
time  the  whole  shaft  had  been  thrown  out,  the  main 
drive  belt  was  off  the  driven  pulley,  at  least,  and 
there  wasn't  any  load  on  the  engine;  it  was  nnming 
free,"  The  Trial  Court  apparently  disregarded  the 
undisputed  testimony  that  the  dis-engaging  of  the 
independent  clutches  on  the  machinery  neither  in- 
creased nor  decreased  the  speed  of  the  engine,  (Tr. 
114-115),  and  the  testimony  that  the  flywheel  of  the 
engine  had  gone  to  a  speed  of  800  R.  P.  M.'s  without 
the  Brownell  operating,  (Tr.  159-160)  and  that  the 
violence  of  the  X)ulls  on  the  Handpull  actually  bi'oke 
the  lever  on  the  Handpull  Safety  Chain.  As  stated, 
this  last  evidence  was  offered  to  the  Court  in  the 
form  of  an  affidavit  of  Fred  Beguelin,  the  master 
mechanic  of  the  Paper  Company,  in  support  of  the 
alternative  motion  foi-  a  new  tiial,  which  was  argued 
earnestly  in  an  effort  to  have  the  Trial  (^ourt  open 
the  judgment  in  favor  of  the  defendant,  which  was 
entered  January  1().  1948,  and  take  additional  testi- 
mony on  the  ])oint.     The  motion  was  denied. 
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The  main  question  the  District  Court  had  to  decide 
on  these  facts  was  whether  or  not  there  was  an  acci- 
dent within  tlie  purview  of  the  policy. 

Specifications  of  Ehror 

Admission  and  Rejection  of  Evidence 
Pickerinf/  Governor 

(1)  The  District  Conit  erred  in  admitting  and  con- 
sidering in  evidence  over  jjlaintiff's  objection  testi- 
nioney  of  the  defendant  showing  a  certain  experiment 
conducted  with  resjDect  to  the  Pickeiing  Governor  on 
August  3,  1948,  after  the  accident  under  conditions 
dissimilar  to  the  operating  conditions  of  the  engine 
at  the  time  of  the  accident,  whereby  it  was  sought 
to  be  sho^m  by  the  defendant  that  the  Safety  Stop  of 
the  Pickering  Governor  must  have  functioned.  (Tr. 
314).  The  grounds  urged  at  the  trial  for  the  plain- 
tiff's objection  were: 

''Mr.  Kelley:  Just  for  the  record,  so  that  I 
won't  be  interrupting,  if  your  Honor  will  allow 
me  an  objection  to  all  the  line  of  testimony  with 
respect  to  tests  carried  on  from  the  month  of 
AugTist  on,  for  the  reason  that  what  may  have 
existed  as  to  the  condition  of  the  Pickering  Gov- 
ernor or  the  Brownell  overspeed  stop  after  the 
initial  inspections  of  AYheeler  the  day  of  the  acci- 
dent and  Mr.  Fullmer  and  Mr.  Olinger  a  few 
days  after  the  accident,  and  up  to  and  including 
July  10,  would  be  inadmissible,  because  the  evi- 
dence as  existed  at  the  date  of  the  accident." 
(Italics  ours)    (Tr.  314). 
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(2)  The  District  Coiut  erred  in  admitting  and  con- 
sidering in  evidence  over  plaintiff's  objection  testi- 
mony of  defendants'  witness,  Philip  McKeon,  and  in 
denjnng  plaintiff's  motion  to  strike  the  testimony  for 
the  reason  that  it  related  to  tests  conducted  on  the 
Sumner  Steam  Engine  at  a  period  almost  a  month 
after  the  accident  and  at  a  time  when  the  plaintiff's 
plant  had  been  repaired  and  the  machinery  in  ques- 
tion renovated  and  operating  under  conditions  dis- 
similar to  those  existing  at  the  time  of  the  accident. 
(Tr.  342  to  350).  The  grounds  urged  at  the  trial  for 
the  plaintiff's  objection  were: 

"Mr.  Kelley:  For  the  record — pardon  me,  Mr. 
McKeon,  we  object  on  the  grounds  that  it's  in- 
competent, irrelevant  and  immaterial,  what  oc- 
curred from  August  2,  1946,  on,  by  this  witness 
or  any  other  witness,  with  respect  to  the  Sumner 
Steam  engine,  the  main  line  shaft,  and  the  num- 
ber 4  paper  machine,  for  the  reason  that  the  testi- 
mony show^s  that  the  machine  and  the  main  line 
shaft  and  the  Sumner  steam  engine  had  been 
repaired,  renovated  and  placed  in  working  opera- 
tion by  July  29,  and  that  the  same  or  similar  con- 
ditions did  not  prevail  on  August  2,  1946,  when 
this  witness  is  pur]jorted  to  have  made  his  in- 
vestigation as  to  what  may  have  occurred  at  the 
time  of  the  accident."  (Tr.  344). 

"Mr.  Kelley:  At  this  time,  if  the  Court  please, 
the  plaintiff  moves  to  strike  the  testimony  of  the 
witness  McKeon  in  toto  for  the  reason  that  it 
affirmatively  appears  from  the  witness  that  he 
first  came  to  the  Inland  Empire  Paper  Company 
plant  on  or  about  August  2,  1946,  and  conducted 
some  tests  there  at  a  peiiod  almost  a  month  after 
the  accident  in  question,  and  some  time  after  it 
is  admitted  that  the  plant  had  been  repaired  and 
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the  machinery  in  qnestion  renovated  and  opei'at- 
ing."  (Ti-.  350). 

(3)  The  District  ('OUit  erred  in  lejecting  formal 
offers  of  proof  that  the  Spokane  and  Seattle  rep- 
resentatives of  defendant  Insurance  Company  ad- 
mitted on  or  about  August  -1,  1946,  after  investiga- 
tion of  the  accident,  that  tlie  proximate  cause,  in  tlieir 
oi)iuion,  was  the  breaking  of  the  belt  on  the  Pickering 
Oovernor.  (Tr.  163,  164,  165,  166,  238-240).  The 
grounds  urged  at  the  trial  for  the  ])laintiff's  objec- 
tion were: 

"Mr.  Kelley:  If  your  Honor  pleases,  this  fact 
is  admitted  by  the  defendants,  I  am  sure,  of  para- 
graph 6  of  our  complaint,  but  they  seek  to  admit 
it  without  prejudice,  as  they  call  it.  Now,  whether 
or  not  it  is  without  ])rejuclice  is  a  legal  question 
for  the  Court,  and  T  do  offer  t(^  prove  by  this 
witness,  if  permitted  to  testify,  that  he  called  in 
the  Union  Iron  Works  of  Spokane  with  the  know^- 
ledge,  consent  and  approval  of  the  defendant 
Hartford  Insurance  Compan^v,  and  that  the  situa- 
tion was  appraised  by  the  representatives  of  the 
Union  Iron  Works  of  Spokane,  and  that  with  the 
knowledge,  consent  and  approval  of  the  defendant 
Hartford  Insurance  Company  the  Union  Iron 
Works  of  Spokane  was  given  an  order  to  make 
castings  and  line  shaft  bearings  and  other  work 
that  was  necessary  to  the  equipment  under  the 
■  circumstances,  and  that  this  was  all  done  with 
the  knowledge,  consent  and  approval  of  the  de- 
fendant, who  had  previoush^  by  oral  announce- 
ments of  its  representatives  Fullmer  and  Olinger 
advised  this  witness  that  the  proximate  cause  of 
the  damage  and  loss  to  the  property  in  question 
was  from  the  breaking  of  the  governor  belt,  which 
fact  is  further  confirmed  by  the  letter  in  evidence 
from  the  defendant  Hartford  Insurance  Company 
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imder  date  of  October  18,  1946.  That's  tlie  formal 
offer  of  proof,  for  the  record. 

"Mr.  Paine:   I  object  to  it,  .your  Honor. 

"The  Court:  The  objection  will  be  sustained." 
(Tr.  239-240). 

Butterfly  Valve 

(4),  The  District  Court  erred  in  admitting  and 
considering  in  evidence  over  plaintiff's  objection  testi- 
mony of  defendant  showing  certain  experiments  con- 
ducted July  7,  1946,  upon  the  Butterfly  Valve  after 
the  accident,  which  experiments  were  performed  under 
conditions  dissimilar  to  the  operating  conditions  of 
the  engine  at  the  time  of  the  accident  whereby  it  was 
sought  to  be  shown  by  the  defendant  that  the  Butter- 
fly Valve  could  have  leaked  enough  steam  into  the 
insured  engine  so  that  the  paper  machine  could  have 
operated  even  if  the  Brownell  Overspeed  Stop  or  the 
Handpull  Safety  Chain,  or  both,  had  functioned.  (Tr. 
329  to  332).  The  grounds  urged  at  the  trial  for  the 
plaintiff's  objection  were: 

"Mr.  Kelley:  Just  for  the  record,  we  make  the 
same  objection,  incompetent,  irrelevant,  imma- 
terial, what  happened  in  the  tests  after  the  acci- 
dent and  after  the  butterfly  valve  had  been  taken 
out  and  had  been  once  more  replaced  in  the  line, 
for  the  reason  that  the  same  similar  conditions 
did  not  prevail  as  at  the  time  of  the  accident. 

"The  Court:    Overruled."    (Tr.  329). 
(5)  The  District  Court  erred  in  admitting  and  con- 
sidering in  evidence  over  plaintiff's  objection  testi- 
mony of  an  insurance  inspector  of  defendant  that  he 
had  been  told  hy  a  stationary  engineer  of  plaintiff 
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that  "one  time  thoy  had  made  paper  for  several 
liours  witli  this  Hutterfly  Valve  in  a  closed  position." 
(Tr.  279-280).  Tlie  oi,>nH(ls  urged  at  the  ti-ial  for 
the  plaintiff's  objeetii»n  weie: 

"Mr.  Kelley:  Oli,  I'd  have  to  object  to  that. 
It's  incompetent,  immaterial,  it's  liearsay;  it 
wouldn't  be  binding  on  the  plaintiff  if  it  were 
material,  conversations  that  he  might  have  had. 

"Mr.  Paine:  I  think  Mi*.  Wheeler  was  asked 
about  it. 

"The  Court:  I  don't  recall  specifically  all  these 
conversations,  but  isn't  this  one  he  was  asked 
about  on  his  cioss-examination?  Overrule  the 
objection."  (Tr.  279). 

(6)  The  District  Court  erred  in  rejecting  proffered 
testimony  that  another  portion  of  the  insured  engine, 
in  addition  to  the  belt  of  the  Pickering  Governor,  had 
in  fact  broken  at  the  time  of  the  accident,  to-wit: 
part   of  the   Handpull    Safety   Chain.    (Affidavit   of 

Fred  Beguelin,  (Tr.  471;  Tr.  503). 

(7)  The  District  Court  erred  in  rendering  and  en- 
tering the  final  judgment  and  in  concluding  and  hold- 
ing in  support  thereof,  that  on  the  3rd  day  of  July, 
1946,  while  said  policy  was  in  full  force  and  effect, 
the  said  Sumner  Steam  Engine  overspeeded  due  to 
some  undetermined  cause  which  did  not  constitute  an 
accident  within  the  terms  of  said  policy.  (Findings  of 
Fact  No.  3,  Tr.  465). 

(8)  The  District  Court  erred  in  rendering  and  en- 
tering the  final  judgment  and  in  concluding  and  hold- 
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ing  in  support  thereof,  that  the  Safety  Stop  on  the 
Pickering  Governor  operated  to  bring  the  Sumner 
Steam  Engine  to  an  idling  speed.  (Findings  of  Fact 
No.  4,  Tr.  466). 

(9)  The  District  Court  erred  in  rendering  and  en- 
tering the  final  judgment  and  in  concluding  and  hold- 
ing in  support  thereof,  that  either  the  Brownell  Over- 
speed  Stop  or  the  Handpull  Safety  Chain,  or  both, 
had  operated  and  the  Butterfly  Valve  had  been  closed 
before  any  damage  had  been  done  to  the  plaintiff's 
property,  but  that  due  to  the  fact  that  the  A^alve  stem 
was  binding  in  its  packing,  it  did  not  completely  close, 
but  allowed  the  engine  to  continue  to  accelerate  until 
the  engine  was  brought  to  an  idling  speed  by  the  break- 
ing of  the  governor  drive  belt  and  the  operation  of 
the  Pickering  Governor  Stop.  (Findings  of  Fact  No. 

5,  Tr.  466). 

(10)  The  District  Court  erred  in  rendering  and  en- 
tering the  final  judgment  and  in  concluding  and  hold- 
ing in  support  thereof,  that  none  of  the  damage  sued 
for  was  caused  by  an  accident  to  an  object  insured 
under  the  policy  of  insurance.  (Findings  of  Fact  No. 

6,  Tr.  466). 

(11)  The  District  Court  erred  in  denying  plaintiff's 
alternative  motion  for  a  new  trial  or  for  entry  of 
plaintiff's  requested  findings  and  entry  of  apj^ropri- 
ate  judgment. 
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Summary  of  Argument 

Tlif  belt  driving  the  Piclcei'iiij;-  (Joveiiioi*  of  tlie  in- 
sured Sumner  Steam  Engine  broke.  The  Safety  Stop 
on  the  Pickering-  Governcn',  wliich  luid  been  placed 
on  it  at  the  si)ecific  icconnnendation  of  the  Insurance 
ComiJany  to  stop  the  engine  in  tlie  event  tliat  the  belt 
did  break  failed  to  function  because  of  a  loose  set 
screw  in  the  arm  that  was  supposed  to  trip  the  me- 
chanism of  the  Pickeiing  valve.  The  Pickering  Gov- 
ernor immediately  ojx'ned  wide,  speeding  the  Sumner 
Steam  Engine,  line  shaft  ])ulleys  and  connected  Paper 
Machine  so  fast  that  the  pulleys  on  the  line  shaft  in 
the  basement  and  two  pulleys  ui)stairs  burst.  The 
Brownell  Overspeed  Stop  and  the  Ilandpull  Safety 
upstairs  both  attached  to  the  Butterfly  Valve  on  the 
main  steam  line  never  functioned  to  prevent  this 
excessive  speed,  although  The  Brownell  Oversi)eed 
Sto])  had  been  set  to  shut  the  Butterfly  Valve  at  a 
speed  far  below  this  runaway  speed  that  the  Sumner 
Steam  Engine.  The  amount  of  the  damage  was  stipu- 
physically  broken  by  the  employees  of  the  Paper  Com- 
pany, who  endeavored  to  make  an  emergency  stop 
with  it. 

The  line  shaft  was  twisted  and  destroyed  and  the 
property  of  the  Paper  Company  was  damaged  as  a 
direct  result  of  this  runaway  speed  of  the  Sumner 
Steam  Engine.  The  amount  of  the  damage  was  stipu- 
lated by  the  parties  to  be  $16,173.81,  although  the  In- 
surance Company  denied  that  an  accident  within  the 
purview  of  its  policy  caused  this  damage. 
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Argument 

I.     Errors  with   Respect   to   the  Admission   and 
Rejection  of  Evidence.   (1-5). 

All  the  assignments  of  error  which  have  been  made 
by  appellants  necessarily  require  a  minute  examina- 
tion of  the  evidence.  For  the  convenience  of  the  Court, 
we  will  discuss  the  five  assignments  relative  to  the 
admission  and  rejection  of  evidence  together,  because 
they  all  refer  to  certain  experiments  involving  the 
Pickering  Governor  and  the  Butterfly  Valve. 

Experiments  made  out  of  the  presence  of  the  Court 
are  competent  evidence  in  a  proper  case,  but  befoi'e 
they  can  be  a)dmitted,  it  nmst  appear  that  they  were 
made  under  substantially  the  same  conditions  as  exist- 
ed at  the  time  of  the  tiansaction  in  question.  Lasitijr  r. 
Olympia,  61  Wash.  652,  112  Pac.  752.  The  offers  of 
proof  with  respect  to  the  Pickering  Governor  were 
rejected  by  the  District  Court,  which  rulings  are  also 
claimed  to  be  erroneous,  entitling  appellant  to  a  new 
trial  at  least. 

PiCKERiXG  Governor 

The  difference  between  the  operation  of  the  Picker- 
ing Governor  at  the  time  of  the  accident  and  at  the 
time  of  subsequent  tests  a  month  later  on  August  3, 
was  that  there  was  a  loose  set  screw  in  the  mechanism 
of  the  Pickering  Governor  at  the  time  the  belt  of  the 
Pickering  Governor  broke;  this  loose  set  screw  pre- 
vented the  Pickering  Governor  from  "tripping"; 
"tripping"  would  have  prevented  the  runaway  speed; 
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this  loose  set  screw  had  been  replaced  by  August  3, 
1946,  and  the  only  thing  the  test  on  August  3,  1946, 
])roved  was  that  the  Pickering  (Jo\(Mnor  tiii)])ed  at  a 
time  when  a  new  ))elt  had  been  j)la('ed  upon  the  Pick- 
ering ((Overnor  of  the  Sunnier  Steam  Engine  and  the 
loose  set  screw  had  ])een  rei)laced  and  all  machinery 
had  been  thoroughly  repaired  and  had  been  running 
since  July  29,  1946.  It  was  undisputed  that  if  the 
safety  device  on  th(^  Pickering  Governor  had 
tripped  and  operated  i)r()perly  after  the  belt  broke, 
the  Sumner  Steam  Engine  could  not  have  run  aw^ay. 
A  careful  analysis  of  the  evidence  shows  that  this 
loose  set  screw  at  otliei'  times  had  prevented  the  Safe- 
ty Stop  on  the  Pickering  Governor  from  o})erating 
properly.  The  testimony  on  this  all  important  point 
was  given  by  three  vntnasses,  Wheeler  for  the  Paper 
Comjjany,  dinger  and  Fullmer  for  the  insurance 
Company,  and  their  testimony  considered  altogether 
shows  the  reason  why  the  Safety  Stop  on  the  Picker- 
ing Governor  did  not  work  after  the  belt  on  the  Pick- 
ering Governor  broke.  If  the  Safety  Stop  had  worked, 
the  Pickering  Governor  would  have  been  in  a  "trip- 
ped" position. 

Testimoxy  of  Wheeler 

Wheeler,  engineer  and  operator  for  the  Paper  Com- 
pany, who  came  on  shift  a  short  time  after  the  acci- 
dent, testified  that  the  Pickering  Governor  was  not 
in  a  tripped  position.  He  was  the  individual  who  had 
charge  of  the  Sumner  Steam  Engine.  He  testified 
the  reason  the  Safety  Stop  had  not  tripped  after  the 
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belt  broke  on  the  PiekeriiiiLi'  Goveiiior  was  because  of 
this  loose  set  screw: 

*'A.  Well,  the  apparent  reason  was  that  that 
set  screw,  there  was  an  old  ke_y  in  that  little  shaft 
that  operates  the  tiigger  that  kicks  out  the  dog  on 
the  ratchet,  which  releases  the  governor  and  closes 
it,  and  that  set  screw  had  evidently  worked  loose 
enough  so  that  this  arm  that  conies  dow^i  and 
engages  with  the  rod  that  was  fastened  to  the 
tightner  pulley  moved  the  rod,  the  rod  was  loose 
on  the  trigger  shaft,  so  that  it  did  not  touch  the 
dog  on  the  I'atchet  enough  to  throw  it  out. 

"Q.  That  was  the  reason  why  the  Pickering- 
Governor  didn't  shut  off  automaticallv  after  the 
belt  broke? 

"A.  That's  absolutelv  the  reason""*^"  (Tr. 
171). 

He  was  subjected  to  a  thorough  cross-examination  by 
the  respondent  in  an  effort  to  show  that  the  Pickering 
Governor  must  have  tripped,  but  the  cross-examina- 
tion only  confirmed  the  fact  that  it  had  not  tripped 
and  that  the  reason  it  had  not  tripped  was  because 
of  this  loose  set  screw.    (Tr.  178,  179). 

"Q.     On  the  5th  you  made  some  tests  wdth  him? 

'^A.  Well,  we  looked  it  over,  yes.  I  looked 
it  over  with  a  half  dozen  different  men,  not  only 
my  partner,  but  with  Mr.  Janecek  and  the  in- 
surance men  also.    We  looked  it  over. 

"Q.  And  at  that  time  you  found  that  it  didn't 
work  f 

''A.  Well,  1  found  that  the  first  time,  the  first 
thing. 

"Q.  Well,  you  found  that  it  hadn't  worked, 
the  first  thing,  but  did  you  try  it  after  that? 
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"A.     Well,  you  could  work  it  by  hand. 

'^Q.  You  could  woik  it  l)v  dropping  the  rider 
pully'? 

''A.  No,  not  until  nftei*  tlioy  tif^-htcnod  the 
set  screw. 

"Q.  Now,  let's  get  to  this  set  screw.  This  set 
screw  is  a  little  screw  that  goes  into  this — what 
do  you  call  it,  the  trigger  arm? 

"A.     Well,  yes. 

"Q.     That  conies  downi  and  lies  on  the  plate? 

"A.     AVell  it  has  an  eye  in  the  end. 

"Q.  It  conies  into  a  rod  here  and  is  fastened 
with  a  little  screw  that  goes  down  and  rests  or 
bites  into  this  arm,  is  that  correct? 

"A.     That's  correct. 

"Q.  And  that's  a  little  inset  hexagon  screw; 
you  have  to  have  a  special  wrench  to  loosen  it  or 
tighten  it? 

"A.  No,  the  set  screw  in  there  was  an  ordi- 
nar}^  set  screw  with  a  square  head,  wdiich  stood 
up;  it  wasn't  a  sunken  set  screw. 

''Q.  It  wasn't  a  sunken  set  screw? 

''A.  Not  at  that  time. 

''Q.  You  feel  quite  sure  about  that? 

"A.  I  am. 

"Q.  It  had  a  little  head  on  it  that  you  could 
turn  ? 

"A.     A  square  head. 

"Q.     Could  be  tightened  or  loosened  by  an}^- 

body  applying  a  wrench  to  it? 

''A.     That's  right. 
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"Q.  If  anybody  had  touched  that  or  loosened 
it  it  would  be  loosened  up? 

"A.  It  could  be,  if  anyone  would,  but  I  don't 
know  why  anybody  would;  it  was  under  that  plate 
which  holds  tlie  outboaid  bearinj^  of  the  ^-overnor 
shaft.  It  was  in  a  kind  of  a  peculiar  place  to 
get  at  anyway.  That's  one  of  the  leasons  wliy 
it  probably  hadn't  been  looked  after,  was  it  beint^ 
up  there  out  of  sight,  and  it  was  tight  the  day  be- 
fore, and  it  was  tight  when  it  was  jjut  on.  It  just 
naturally  wo]-ked  loose."   (Ti-.  178-179;. 


"Q.  (By  Mr.  Painej  :  That  screw  could  be 
loosened  bv  applying  a  wrench  to  it  and  loosening 
it  up? 

"A.     Ceitainly. 

"Q.  J)o  you  think  it  could  be  loosened  by 
mei'ely  operation  of  the  machine  itself? 

"A.  Vibration;  there's  a  certain  amount  of 
vibration  on  those  high  speed  engines. 

''Q.     And   do   you   go   around   frequently   and 

tighten  it  u)),  keep  it  tight? 

"A.  Well,  probably  not  as  often  as  we  should 
have.  I'll  admit  that"  on  my  own  jjart,  but  those 
machines  are  in  continuous  o]jeration  24  hours  a 
day  and  a  good  deal  of  the  time  seven  days  a 
week. 

"Q.  And  they  require  a  constant  tightening 
of  that  screw;  it  should  l)c  kept  tight? 

"A.  There's  lots  of  things  that  require  tight- 
ening, and  we  do  tighten  them,  absolutely,  where 
it  has  to  be  done,  absolutely  necessaiy."  (Tr.  180, 
181). 

This  particular  witness  testified  on  cross-examination 

that  he  made  this  examination  the  day  of  the  accident 
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and  that  lie  discovered  that  tlie  Pickering  Governor 
Safety  Stop  had  not  "ti'ipped",  althongh  lie  had  had 
occasion  to  observe  it  just  the  day  before  when  it  had 
tripped.  (Tr.  183).  This  characteristic  of  the  Safety 
Stop  on  the  Pickering  Governor  tripping  at  times 
and  not  tripping  at  other  times  was  not  only  observed 
by  Wheeler  at  the  time  of  the  accident,  but  his  testi- 
mony in  this  respect  was  unequivocally^  corroborated 
by  the  representatives  of  the  Insurance  Company  who 
investigated  two  days  after  the  accident. 

Testimony  of  Ixsiti>vAXCe  Compaxy  Representatr^es 
Harry  L.  dinger  w^as  the  inspector  of  the  Insurance 
C(jmpany  who  recommended  that  the  Pickering  Gov- 
ernor be  e(|uipped  with  the  additional  safety  stop  de- 
vice that  failed.  (Tr.  2G6).  He  investigated  the  acci- 
dent on  July  5  and  made  three  separate  insi3ections 
of  this  Pickering  Governor  on  the  Sumner  Steam 
Engine  (Tr.  292).  He  could  not  understand  him- 
self why  the  Safety  Stop  on  the  Pickering  Governor 
would  work  sometimes  and  not  at  others.  (Tr.  293). 
dinger  tested  the  Safety  Stop  on  the  Pickering  Gov- 
ernor two  days  after  the  accident  in  company  with 
Wheeler  four  or  five  times  and  they  could  not  make 
it  work,  (Tr.  276)  although  previously  the  Insurance 
Company  representative  had  made  it  work.  (Tr.  271). 

That  same  afternoon  he  went  back  alone  and  still 
the  Safety  Stop  on  the  Pickering  Governor  would  not 
work. 

''Q.     Now,  when  did  you  go  back,  or  did  you 
do  anything  further  that  afternoon  of  the  5th? 
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''A.  Well,  after  Mr.  Wheeler  and  I  tested  that, 
and  was  looking-  around  there,  I  still  kept  think- 
ing about  this  governor,  and  wondering  what  was 
the  matter,  so  I  went  back  myself,  alone,  and 
started  to  re-set  this  and  test  it  myself,  and  1 
couldn't  get  it  to  trip  either. 

"Q.     You  couldn't  get  it  working? 

''A.     No."  (Tr.  277).  (Tr.  293). 

That  evening  his  superior,  Fred  Fullmer,  arrived 
and  Olinger  reported  to  him  the  results  of  these  tests 
wherein  the  Safety  Stop  on  the  Pickering  Gover- 
nor worked  sometimes  and  sometimes  it  did  not.  (Tr. 

277). 

Olinger  in  looking  for  a  reason  as  to  why  the  auto- 
matic Safety  Stop  on  the  Pickering  Governor  would 
sometimes  work  and  sometimes  would  not  never 
looked  for  any  loose  set  screws.  (Tr.  295).  However, 
his  superior,  Fullmer,  did  look  and  did  discover  the 
loose  set  screw  in  the  arm  that  was  supposed  to  trip 
the  mechanism  of  the  Pickering  valve.  (Tr.  306). 
This  completely  corroborated  the  testimony  of  Wheel- 
er of  the  Paper  Company  that  at  times  the  Safety 
Stop  on  the  Pickering  Governor  would  not  trip  and 
that  when  lie,  the  first  man  on  the  scene  after  the 
accident,  examined  it,  it  was  not  in  a  tripped  position. 
Olinge]'  did  not  ask  Wheeler  about  this  when  further 
investigation  was  made  as  to  the  condition  of  the  Gov- 
ernor after  the  wreck,  but  he  so  informed  the  Paper 
Company,  which  in  turn  advised  the  Insurance  Com- 
pany on  August  20  (Tr.  205)  of  what  Fullmer  him- 
self had  discovered  on  Julv  7.     At  that  time,  Julv  7, 
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Fullmer  realized  that  a  loose  set  screw  would  prevent 
the  Safety  Sto})  on  the  Pickering  Governor  from 
"tripping"  and  ordered  a  new  screw,  (Tr.  306)  al- 
though the  original  screw  was  supposed  to  have  been 
of  a  proper  tj^pe.  (Tr.  195).  The  District  Court  ap- 
parentl}^  failed  to  attach  any  importance  to  this  testi- 
mony probabh^  for  the  reason  that  the  basis  for  his 
ruling  was  in  part  that  even  if  the  Safety  Stop  on 
the  Pickering  Governor  had  failed  to  work,  the 
Brownell  Overspeed  Stop  did  work,  or  at  least  the 
Handpull  Safety  Chain  worked  so  that  the  Butterfly 
Valve  was  closed  partially.  (Tr.  450,  451). 

After  Fullmer  had  made  his  investigation  and  be- 
fore October  18,  1946,  when  the  claim  Avas  formally 
denied  b}^  the  Insurance  Company,  he  reported  to  the 
Insurance  Company  that  in  his  opinion  the  breaking 
of  the  Governor  belt  was  the  proximate  cause  of  the 
loss  and  damage.  (Tr.  324).  Yet  the  District  Court 
rejected  all  formal  offers  of  proof  that  both  the  Spo- 
kane and  Seattle  representatives  of  the  Insurance 
Company  admitted  on  or  about  August  4,  1946,  after 
investigation  of  the  accident,  that  the  proximate  cause, 
in  their  opinion.  Was  the  breaking  of  the  belt  on  the 
Pickering  Governor.  (Tr.  163,  164,  165,  166,  236  to 
240).  Such  testimony  would  have  showm  the  opinion 
of  experts  even  if  not  binding  upon  the  Insurance 
Company. 

Almost  a  month  after  Fullmer 's  earlier  investiga- 
tion and  apparently  after  his  early  report.  Insurance 
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Company  sent  its  representative,  one  Philip  McKeon, 
from  Hartford,  Conn.,  to  conduct  certain  tests  on  the 
Sumner  Steam  Engine  when  the  Paper  Company's 
plant  had  been  completely  repaired  nad  the  machinery 
in  question  renovated  (including  the  loose  set  screw 
on  the  Safety  Stop  of  the  Pickering  Governor  and  the 
Handpull  Safety  Stop)  and  operating  under  condi- 
tions dissimilar  to  those  existing  at  the  time  of  the 
accident.  An  objection  was  timely  made  to  his  testi- 
mony. (Tr.  344)  and  a  motion  to  strike  it  into  toto 
was  denied.    (Tr.  350). 

Butterfly  Valve 

Three  days  after  the  accident,  on  July  7,  the  Butter- 
fly Valve  was  removed  from  the  line  by  the  In- 
surance Company  and  taken  over  to  the  machine  shop. 
(Tr.  301).  Four  days  after  the  accident  certain  tests 
were  made  by  Insurance  Company  on  the  Butterfly 
Valve  disconnected  entirely  from  the  steam  line,  cal- 
culated to  show  that  the  damper  of  the  Butterfly 
Valve  would  not  close  even  if  the  Brownell  Overspeed 
Stop  had  operated  normally  at  the  time  of  the  acci- 
dent (which  it  did  not).    (Tr.  303,  327). 

These  tests  purported  to  show  that  the  reason  the 
damper  did  not  close  100  7^'  was  that  the  packing  sur- 
rounding the  damper  held  it  open  one-eighth  of  an 
inch  to  three-fourths  of  an  inch.  (Tr.  303,  328).  It  is 
undisputed  that  these  tests  were  conducted  with  the 
Butterfly  Valve  entirely  disconnected  at  a  time  when 
the  engine  had  no  load  on  it,  and  was  running  free 
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because  the  clamaj^'e  hadn't  yet  been  repaired  to  the 
line  shaft.  (Ti*.  305).  Tliere  were  certain  differences 
in  testing  the  Butterfly  Valve  when  it  was  discon- 
nected and  when  it  was  under  operating  conditions. 

(.1)  On  the  tests  with  the  IJutterfly  Valve  entirely 
disconnected  from  the  steam  line  all  loads  were  re- 
moved from  the  engine. 

(2)  However,  under  operating  conditions  the  en- 
gine had  to  drive  the  line  shaft  and  the  belts  and 
pulleys  on  each  section  of  the  proper  machine.  Thus 
there  would  be  considerable  friction  load  on  the  en- 
gine even  when  the  individual  clutches  would  be  dis- 
engaged. The  District  Court  apparently  disregarded 
the  undisputed  testimony  that  the  disengaging  of  the 
independent  clutches  on  the  machinery  neither  in- 
creased nor  decreased  the  speed  of  the  engine.  (Tr. 
114,  115)  and  would  not  take  all  loads  off  the  engine 
as  at  the  time  of  the  'Hests."    (Tr.  305). 

(3)  These  tests  were  conducted  when  the  Butter- 
fly Valve  had  been  disconnected  and  idle  for  four 
days.  The  Butterfly  Valve  could  not  have  been 
thoroughly  warmed  as  it  was  in  normal  operation. 

(4)  The  conditions  under  which  the  packing  was 
tested  with  a  comparatively  cold  valve  were  quite  dif- 
ferent than  when  the  valve  was  hot  under  normal 
operation  conditions.  Even  if  the  packing  appeared 
stiff  when  the  Butterfly  Valve  was  tested,  when  it 
was  cold  for  several  days  in  the  machine  shop,  that 
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was  no  true  indication  that  it  did  not  work  perfectly 
free  on  the  machine.  Indeed,  with  a  test  of  short 
duration,  the  Butterfly  Valve  could  never  be  brought 
to  a  normal  temperature  and  operating  condition. 

(5)  According  to  the  Insurance  Company's  testi- 
mony, it  was  onl}^  tested  on  one  occasion,  (Tr.  302, 
304)  and  then  the  Insurance  Company  only  tried  once 
to  stop  the  engine  b,y  tripping  the  Brownell  and 
closing  the  Butterfly  Valve.  If  it  had  been  tested 
more  thoroughly,  the  Butterfly  Valve  would  have 
closed  to  one-eighth  of  an  inch  or  90%  efficiency 
after  it  got  wanner.  It  is  undis|3uted  that  a  Butter- 
fly Valve  of  this  type  normally  never  closes  to  100% 
and  that  one-eighth  of  an  inch,  or  90%-  efficiency, 
would  have  been  enough  to  bring  the  engine  to  at 
least  an  idling  stop.  (Tr.  353,  354).  The  Master 
Mechanic,  Beguelin,  whose  testimony  was  undisputed 
on  the  point,  testified  that  the  Butterfly  Valve  was 
90%  efficient  and  sufficiently  tight  to  bring  the  en- 
gine to  at  least  an  idling  speed  with  (dl  tlie  load  on. 
(Tr.  350-354).  Perhaps  the  significance  of  this 
testimony  was  not  emphasized  sufficiently  to  the 
District  Court:  that  the  Butterfly  Valve,  after  the 
Brownell  Overspeed  Stop  finally  functioned  b}^  the 
moving  engine  belt  coming  in  contact  with  its  trigger, 
brought  the  engine  to  an  idling  speed  even  when 
there  was  no  load  on  the  engine,  i.  e.,  after  the  wreck 
had  occurred  and  the  line  shaft  was  broken,  and  not 
the  Safety  Sto|)  on  the  Pickering  Governor. 

We   do  not  know  what  weight  the  District  Court 
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gave  to  Oliiiger's  testimony  that  Wheeler  had  told  him 
one  time  that  "they  (meaning  the  Paper  Company) 
had  made  paper  for  several  hours  with  this  Butterfly 
Valve  in  a  closed  position,"  hut  such  narrative  state- 
ments in  any  event  wonld  not  have  heen  binding  upon 
the  plaintiff.  Lever  Bros.  (U).  v.  Atlas  Assurance  Com- 
jHuiu,  131  F.  (2d)  770. 

IT.  THE  RECORD  DOES  NOT  CONTAIN  SUB- 
STANTIAL EVIDENCE  SUPPORTING 
THE  FINDINGS  OF  FACT,  NOR  THE  DE- 
CISION OF  DISMISSAL,  WHICH  WERE 
ENTERED,  BUT  AFFIRMATIVELY  IN- 
DICATES THAT  THERE  WAS  AN  "ACCI- 
DENT" WITHIN  THE  PURVIEW  OF  IN- 
SURANCE POLICY. 

Because  assigned  errors  (6)  to  (II)  all  depend  on 
the  predominant  question  whether  or  not  the  Paper 
Company  introduced  substantial  evidence  supporting 
its  claim,  these  numheied  ei*rors  will  be  considered 
together  seriatim. 

(6)  The  language  used  in  the  insurance  policy 
evidently  contemplated  some  fractuie  of  some  part 
of  the  engine.  This  occurred.  The  belt  broke  on  the 
Pickering  Governor,  also  the  lever  arms  and  the  hub 
of  the  Butterfly  valve  were  broken  as  the  result  of 
the  violence  of  the  pull  on  the  Handpull  Safety  Chain 
by  the  employees  upstairs  at  the  time  of  the  accident. 

It  was  undisputed  at  the  trial  that  the  Handpull 
Safety  Chain  did  not  work  to  close  the  Butterfly 
Valve  because  the  draw  jjin  to  which  it  w^as  attached 
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was  never  pulled  through  the  loops  of  the  lever  arms 
of  the  Butterfly  Valve.  (Tr.  124-125). 

Because  this  was  undisputed,  the  Paper  Company 
did  not  offer  further  evidence  at  the  trial  itself  wiry 
the  Handpull  Chain  had  not  closed  the  Butterfly 
Valve  and  thus  shut  off  the  steam  to  the  engine. 
(Italics  ours). 

After  the  adverse  ruling  of  the  Trial  Court,  when 
it  was  apparent  that  the  Trial  Court  had  decided  the 
case  on  an  entirely  different  tlieory  than  had  been 
advanced  by  either  the  Paper  Company  or  the  Insur- 
ance Company,  this  further  evidence  was  proffered: 
that  the  violence  of  the  pull  on  the  Handpull  Safety 
Chain  of  the  No.  4  Paper  Machine,  which  was  oper- 
ated from  the  floor  above,  had  in  fact  broken  the  lever 
arm  casting  that  held  the  pin,  and  that  was  the  reason 
why  the  hand  release  had  failed  to  pull  the  pin  from 
the  loops  of  the  lever  arm  and  thus  close  the  Butterfly 
Valve.  (Affadavit  of  Fred  Beguelin— Tr.  471).  The 
Trial  Court  rejected  this  proffered  evidence  in  deny- 
ing plaintiff's  alternate  motion  for  a  new  trial  or  for 
entry  of  plaintiff's  requested  Findings  and  entry  of 
appropriate  judgment  thereon. 

Even  the  defendant  below  in  his  argument  before 
this  motion  was  made  conceded  that  if  a  portion  of 
the  Butterfly  Valve  broke  that  would  be  covered  by 
the  policy.    (Tr.  428). 

(7)  The  Sunnier  Steam  Engine  did  not  overspeed 
due  to  some  "undetermined  cause."    The  proximate 
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cause  was  the  belt  breakiiii;'  on  t\w  l^ickeiiiii;  Oover- 
iior,  wliicb  was  an  "accident"  witliin  tbe  terms  of  tbe 
policy.  Tbe  teini  "accident"  was  defined  in  the 
])olicY  as  foUows  by  Sclicdnle  (I,  ParagTapli  (^: 

"C.  As  respects  any  object  described  in  tbis 
Scbedule,  'Acciden.t'  sliall  mean  a  sudden  and 
accidental  bi-eakinj;',  deforming,  burning  out  or 
rupturing  of  tbe  object  or  any  part  tbereof,  wbicb 
manifests  itself  at  tbe  time  of  its  occurrence  by 
immediately  ])reventing  continued  operation  or 
by  immediately  inii>aiiing  the  functions  of  the 
object  and  wbicb  necessitates  repair  or  re]:)lace- 
meut  before  its  operation  can  be  resumed  or  its 
functions  restored,  but  the  breaking,  deforming, 
burning  or  rupturing  of  an.y  gasket,  gland  pack- 
ing, or  shaft  seal  or  dia])bragm,  shall  not  con- 
stitute an  accident,  nor  shall  the  depletion  of 
material  in  any  pait  of  the  object,  due  to  pitting, 
corrosion  or  Avear,  be  construed  as  an  accident." 

This  was  the  identical  definition  in  the  policy  con- 
strued in  Ocean  &  Accidfut  Guarantee  Corp.  v.  Penick 
&  Ford,  101  F.  (2d)  494.  In  that  case  there  was  the 
breaking  of  a  copper  strap  and  a  fusing  of  its  ends 
to  the  steel  rotor  wiiich  caused  a  ground  in  the  rotor 
with  a  consequent  impaiiment  of  function.  While 
we  have  no  case  passing  upon  a  similar  question  by 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
this  decision  from  the  Eighth  Circuit  is  apropos  to 
the  extent  that  one  of  the  principal  questions  at  the 
trial  was  whether  or  not  the  occurience  in  question 
constituted  an  accident  within  the  meaning  of  the 
policy.  It  was  there  held  that  in  determining  the 
meaning  of  "accident"  as  used  in  machinery  insur- 
ance  against   accidental   breakdown,   the   question   is 
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not  wliat  it  might  mean  to  a  scientist  or  one  skilled 
in  the  subject  involved,  but  what  it  means  to  the 
average  man.  Here  the  belt  of  the  Pickering  Gover- 
nor broke  and  a  part  of  the  Handpull  Safety  Chain. 
Not  only  was  the]'e  a  failure  of  substantial  evidence 
supporting  the  decision  of  the  Court  that  "the  said 
Sunnier  Steam  Engine  overspeeded  due  to  some  un- 
determined cause  which  did  not  constitute  an  acci- 
dent within  the  terms  of  said  policy,"  but  the  record 
affirmatively  showed  an  "accident"  and  what  the 
cause  was.    What  happened  in  logical  sequence: 

a.  The  proximate  cause  of  the  overspeeding 
of  the  insured  Sunmer  Steam  Engine  was  the 
breaking  of  its  belt  that  drove  its  governor.  The 
direct  result  of  this  overspeed  was  the  damage  to 
machinery  directly  attached  to  the  engine  and 
the  adjacent  premises.  The  speed  of  the  insured 
engine  was  su]j]josed  to  be  kept  constant  for  the 
purpose  of  making  paper  by  a  governor  which 
was  called  a  Pickering  Governor.  This  Pickering 
Governor  was  driven  b.y  a  belt.  (Exhibit  12). 
This  belt  was  a  part  of  the  engine  and  governor. 
This  belt  broke.    (Tr.  209,  321-322). 

b.  After  the  belt  driving  the  Pickering  Gov- 
ernor broke,  the  safety  stop  on  the  Pickering 
Governor  failed  to  function  to  prevent  the  in- 
sured engine  from  overspeeding.  This  safety  sto]) 
had  been  placed  upon  the  engine  at  the  request 
of  the  insurance  company,  (Tr.  223,  224,  283) 
which  recommended  that  the  governor  be  fitted 
with  a  safety  sto])  so  tliat  in  case  the  governor 
belt  should  break,  the  governor  valve  would  be 
closed  automaticallv  and  the  engine  stopped  from 
running  away.  (Plaintiff's  Exhibits  15  and  17). 
However,  this  safety  stop  placed  on  the  Picker- 
ing Governor  to  shut  the  steam  supply  off  if  the 
governor  belt  should  break  did  not  function  at 
the  time  of  the  accident.    (Tr.  209). 
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c.  After  the  safety  stop  on  the  Pickei'in.i>'  Gov- 
ei'iior  failed,  the  Pickering-  (i()\(M'n()r  iniinediately 
opened  wide  ovei'S])eedinL;-  tlie  insured  engine  and 
turned  the  line  shaft  pulleys  and  attached  ])ai)er 
niaehine  so  fast  (Tr.  98,  99,  77,  89-90,  94,  95,  111 
and  112)  that  the  ])ulleys  on  the  line  shaft  and 
two  pulleys  on  the  ])aper  machine  upstairs  burst. 
The  line  shaft  was  twisted  and  destroyed,  and 
the  plaintiff  sustained  damages  in  the  amount  of 
$16,173.81.     (Plaintiff's   Exhibit   14). 

d.  After  the  belt  of  the  Piekeiiu^-  rjovernor 
of  the  insured  en.i;ine  broke,  and  after  its  safety 
stop  failed  to  function,  the  connected  line  shaft- 
ing operated  the  No.  4  paper  machine  as  one  unit 
at  a  sudden  and  excessive  speed  just  before  the 
break  up  of  the  line  shaftin,j.»'  and  the  machinery. 
This  sudden  and  excessive  speed  came  and  could 
onlv  come  from  one  source,  the  insured  Sumner 
Steam  Engine.  (Tr.  77,  89-90,  94,  95,  98,  99,  111 
and  112). 

e.  After  the  belt  of  the  Pickering  Governor 
of  the  insured  engine  bioke,  and  after  the  safety 
stop  of  the  Pickering  Governor  failed  to  func- 
tion, the  other  two  control  devices  of  the  insured 
engine  also  failed  to  function  and  stop  the  sudden 
and  excessive  speed  of  the  engine.  (Tr.  209,  321- 
322).  These  other  two  control  devices  w^ere  a 
Brownell  Overspeed  Stop  and  a  Handpull  Safetv 
Chain.  (Plaintiff's  Exhibits  8,  9  and  10,  Tr.  136, 
124-125,  134-135).  With  only  this  type  of  stop, 
should  this  mechanism  fail,  serious  results  were 
bound  to  follow.  (Tr.  283).  This  was  the  reason 
why  the  insurance  company  had  recommended 
that  the  paper  company  put  a  safetv  stop  on  the 
Pickering  Governor.  (Tr.  223,  283,  Plaintiff's 
Exhibits  15  and  16).  Both  of  these  control  de- 
vices, the  Brownell  Overspeed  Stop  and  the  Hand- 
pull  Safety  Chain,  were  attached  to  the  butterfly 
valve  on  the  main  steam  line  coming  into  the  in- 
sured engine.  Either  control  device  w^as  supposed 
to   close  this  butterfly  valve,    (Tr.   196-197,   207- 
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208,  220-221 )  which  operated  like  an  old-fashioned 
damper  on  an  old-fashioned  wood  stove,  and  was 
used  for  emergency  closing  of  the  main  steam 
line.  The  Brownell  Overspeed  Stop  was  a  mechan- 
ically opei'ated  stop  on  the  flywheel  of  the  in- 
sured engine  which  Was  supposed  to  operate  auto- 
matically to  shut  off  the  engine  when  it  attained 
a  certain  set  syjeed,  usually  about  10%  higher 
than  the  maximum  paper  making  speed,  while  the 
Handpull  Safety  Chain,  which  was  also  attached 
to  the  butterfly  valve,  could  be  o]ierated  man- 
ually. (Plaintiff's  Exhibits  8,  11,  Tr.  191-192). 
The  Brownell  Overspeed  Sto]3  was  supposed  to 
operate  automatically  if  the  Pickering  Governor 
failed  and  the  engine  over  speeded. 

f.  The  Brownell  Overspeed  Stop  had  been  set 
to  shut  the  engine  off  automatically  at  about  277 
revolutions  per  minute  (R.P.M.),  or  at  a  cor- 
responding speed  for  the  attached  No.  4  paper 
machine  of  700  lineal  feet  per  minute.  (Tr.  196- 
197).  At  the  time  of  the  accident  the  Brownell 
Overspeed  stop  never  functioned  and  the  insured 
Sumner  Steam  Engine  was  going  at  least  800 
R.P.M.,  or  almost  three  times  the  speed  at  which 
the  Brownell  Overspeed  Stop  had  been  set,  and 
the  No.  4  paper  machine  was  driven  faster  than 
it  had  ever  before  been  driven  at  an  estimated 
speed  of  2,000  lineal  feet  per  minute.  (Tr.  77, 
89-90,  94,  95,  105,  111,  112,  122-123). 

(8)  Everything  which  has  been  stated  with  respect 
to  assigned  error  (7)  can  be  repeated  with  respect 
to  this  error.  The  belt  breaking  on  the  Pickering 
Governor  caused  the  accident.  Appellant  does  not 
contend  that  the  loose  set  screw  caused  the  accident. 
The  belt  breaking  on  the  Pickeiing  Governor  caused 
the  accident,  but  the  reason  why  the  safety  stop  did 
not  operate  to  shut  off  the  Pickering  valve  after  flic 


41 

belt  had  broken  was  the  loose  set  screw.  Fuithev, 
this  h)0'Se  set  screw  is  tlie  reason  wliy  the  jiulg-iiieiit 
was  against  the  weight  of  the  evidence  in  holding  that 
"the  safety  stoj)  on  the  Pickering  Governor  operated 
to  bring  the  Sumner  Steam  Engine  to  an  idling 
speed." 

This  was  a  i)hysical  impossil)ility.  If  the  safety 
stop  did  not  tri})  at  all  (which  was  the  case  here  be- 
cause of  the  loose  set  screw)  after  the  belt  of  the 
Pickering  Governor  broke,  the  engine  would  have 
(continued  to  increase  its  speed,  not  idle.  If  the  stop 
did  trip,  it  would  have  closed  the  valve  on  the  Picker- 
ing Governor  and  would  have  stopped  the  engine 
entirely.  This  automatic  safety  stop  could  not  be 
adjusted  to  an  idling  speed. 

"Q.  (By  Mr.  Paine)  :  The  Pickering  gover- 
nor sto]) ;  you  can  set  that  to  either  bring  it  down 
to  an  idling  speed  or  bring  it  down  to  a  full  stop, 
couldn't  3^ou'? 

"A.  I  didn't  think  you  could  do  that  to  the 
automatic  stop.  You  can  adjust  the  Pickering 
governor  so  that  it  controls  the  speed  within  a 
certain  range,  but  if  the  belt  breaks  on  the  gov- 
ernor and  the  automatic  stop  functions,  it  closes 
the  valve  on  the  Pickering  governor  and  shuts 
off  the  steam  fi'om  the  engine. 

"Q.  And  if  there's  any  leak  from  that  valve 
it  would  escape  through? 

"A.     In  the  Pickering  valve? 

"Q.     Yes. 

"A.  I  doubt  if  there  would  be  enough  to  turn 
the  engine  over. 

"Q.     Even  to  keep  it  idling? 
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"A.  Not  even  to  keep  it  idling",  through  that 
valve.  There  might  ))e  enough  leak  thiough  the 
butterflv  to  keep  the  engine  operating."  (Tr. 
251-252). 

What  brouglit  the  insured  engine  to  a  final  stop 
was  the  shutting  off  of  the  steam  in  the  main  line 
within  a  few  seconds  of  the  break  up  after  the  run- 
away speed  by  the  engineer  who  was  present. 

"Q.  And  what  did  you  do  after  the  maehin- 
ery  started  breaking  up"? 

"A.  I  hesitated  just  a  moment,  wondering 
whether  I  should  go  down  and  try  to  do  some- 
thing about  the  engine,  but  the  steam  and  water 
was  flying  there,  and  I  tliought  the  only  thing 
to  do  then  was  to  go  back  around  to  the  head 
valve  which  is  on  the  east  side  of  the  machine, 
or  east  side  of  those  two  engines,  over  under 
number  2  machine,  and  on  the  catwalk  over  num- 
2  engine,  shut  off  that  steam  line  that  luns  to 
number  4. 

"Q.  In  other  words,  if  I  follow,  you  ran  over 
to  the  east  side  on  a  catwalk  over  the  number  2 
engine  and  shut  off  the  main  steam  line  that  goes 
to  the  number  4  engine? 

"A.     That's  right."    (Tr.  98-99). 

(9)     The   other   control   devices  had  not   operated 

nor  had  the  Butterfly  Valve  been  closed  before  the 

damage. 

THE  BROWNELL  OVERSPEED  STOP 

The  Brownell  Overspeed  Stop  never  functioned 
normally  at  the  time  of  the  accident,  because  the 
Sumner  Steam  Engine  was  going  at  least  three  or 
four  times  as  fast  as  its  running  speed  for  the  noimal 
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paper  making-  speed  of  277  R.P.M.  at  which  the 
Bi'ownell  Overspeed  Stop  had  heen  set  to  oi)erate. 
(Tr.  98-99).  'I'his  excessive  speed  of  the  Sumner 
Steam  Engine  in  turn  drove  the  No.  4  Paper  Machine 
faster  than  it  had  evei-  before  been  driven  (Tr.  77-78, 
89-90,  93-95,  and  122-123)  to  a  speed  whicli  one  ^\^tness 
estimated  was  2,()(X)  lineal  feet  per  minute  before  the 
machinery  broke  u[).  (Tr.  Ill  and  112).  This  was 
undisputed  and  conclusive  proof  that  the  Brownell 
Overspeed  Stop  luner  functioned  normally  at  the  time 
of  the  accident.  Also  it  was  undisputed  that  the 
maximum  paper  speed  for  the  No.  4  Paper  Machine 
was  690  and  that  consequently  the  Browrull  Over- 
speed  Stop  should  have  operated  on  the  Sunnier  Steam 
Engines  when  the  No.  4  Paper  Machine  readied  a 
corresponding  speed  of  only  700  feet.  (Tr.  191-192, 
220-221). 

There  had  been  deliberate  speed  tests  conducted 
prior  to  the  accident  by  Insurance  Company  (Tr. 
220-221)  when  the  Brownell  Overspeed  Stop  was  set 
to  stop  the  engine  at  a  speed  corresponding  to  700 
lineal  feet  per  minute  on  the  No.  4  Paper  Machine. 
This  paper  speed  of  700  lineal  feet  per  minute  was 
10%  higher  than  the  maximum  paper  speed  ever  at- 
tained. (Tr.  74).  None  of  the  pulleys  or  the  line 
shaft  or  any  other  machinery  had  ever  been  damaged 
by  these  previous  overspeed  tests  when  the  Brownell 
Overspeed  Stop  had  functioned  at  this  paper  speed 
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of  700  lineal  feet.    (Tr.  196-197,  207-208  and  220-221). 

If  the  Brownell  Overspeed  Stop  had  functioned  at 
the  time  of  the  accident,  the  speed  of  the  Sumner 
Steam  Engine  would  have  been  stopped  when  the 
No.  4  Paper  Machine  attained  a  paper  speed  of  700 
feet,  at  which  it  was  set,  and  that  consequently  the 
No.  4  Paper  Making-  Machine  would  not  have  been 
driven  as  fast  as  the  undisputed  testimony  1:)y  its 
workmen  indicated  it  was,  namel}^  far  in  excess  of 
700  lineal  feet  per  minute. 

No  evidence  was  offered  by  either  party  as  to  why 
the  Brownell  Overspeed  Stop  had  failed  to  function. 

However,  it  is  undisputed  that  the  Insurance  Com- 
pany regarded  the  Brownell  Overspeed  Stop  alone  as 
not  a  sufficient  precaution  to  prevent  a  lunaway 
speed  to  the  engine  and  that  an  additional  or  inde- 
pendent stop  on  the  Pickering  Governor  was  felt  by 
it  to  be  necessary.  (Tr.  223-225  and  Ex.  15).  Prior 
to  the  accident,  the  Insurance  Company  felt  that  if 
the  belt  on  the  Pickering  Governor,  as  show^i  in  Ex- 
hibit 8,  were  to  break,  a  very  serious  situation  would 
be  created  with  respect  to  the  runaway  speed  of  the 
engine,  (Tr.  283),  and  that  an  independent  or  auto- 
matic safety  stop  should  be  placed  on  the  Pickering 
GoA^ernor.    This  had  l^een  done. 

Before  this  automatic  safety  stop  was  placed  on 
the  Pickering  Governcn',  the  only  precaution  to  stop 
the  speed  of  the  engine  in  case  the  belt  bi'oke  had 
been  the  Bi-ownell  Overspeed  Stop.    (Tr.  284).    The 
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Brownell  Overspeed  Stop  was  supposed  to  shut  off 
the  engine  at  k'ss  llian  300  R.P.M.'s  but  at  tlie  time 
of  the  accident,  the  engine  was  going,  according  to  an 
eye  witness,  one  of  the  engineers  in  charge  of  it,  at 
least  800  R.P.M.'s,  or  ahnost  three  times  the  speed 
at  which  the  Brownell  Overspeed  Stop  was  set  and 
supposed  to  shut  off.    (Tr.  105). 

As  has  been  stated,  the  Brownell  Overspeed  Stop 
w^as  also  supposed  to  work  automatically  and  was 
supposed  to  operate  the  butterfly  valve  which  would 
close  the  main  steam  line,  shutting  off  the  steam.  At 
the  time  of  trial,  the  Oouit  apparently  thought  that 
the  onl.y  way  the  Brownell  Overspeed  Stop  could  be 
tripped  was  by  the  centrifugal  force  of  the  flywheel  of 
the  engine  operating  the  trigger.  (Tr.  161).  Because 
this  trigger  was  found  in  a  tripped  position  after  the 
accident,  the  Court  concluded  erroneously  that  the 
Brownell  Overspeed  Stop  had  worked  normally.  The 
trial  court  further  concluded  that  the  butterfly  valve 
had  not  closed  completely,  thus  allowing  sufficient 
steam  from  the  main  line  to  escajDe  and  to  operate 
the  engine  at  a  runaw^ay  speed  (Tr.  452).  There  is 
absolutely  no  testimony  in  the  record  that  steam  came 
through  the  butterfly  valve  after  it  was  closed  in  any 
amount  sufficient  even  to  operate  the  Sumner  Steam 
Engine  beyond  an  idling  speed  wdien  it  w^as  hooked 
up  to  the  No.  4  Paper  Machine  b,y  means  of  the  main 
line  shaft  and  pulleys  above  described,  to  say  nothing 
of  the  terrific  runaway  speed  it  attained  at  the  acci- 
dent. 
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HANDPULL   SAFETY   CHAIN 

Much  of  what  we  have  stated  with  respect  to  as- 
signed error  (6)  can  be  repeated  with  respect  to  the 
Court's  ei-i'or  in  holding  that  the  Handpidl  Safety 
Chain  had  operated  to  close  the  Butterfly  Valve.  This 
Court  will  keep  in  mind  that  none  of  the  safety  de- 
vices had  functioned  after  the  Pickering  Governor 
belt  broke,  namely,  the  automatic  safety  stop  on  the 
Pickering  Governor,  the  Brownell  Overspeed  Stop 
or  the  Handpull  Safety  Chain.  The  theory  advanced 
b}^  the  Insurance  Company  was  that  the  automatic 
safety  stop  on  the  Pickering  Governor  had  func- 
tioned after  the  damage  had  occurred.  But  Trial 
Court's  theory  was  that  even  if  the  automatic  safety 
stop  on  the  Pickering  Governor  did  not  function, 
either  the  Brownell  Overspeed  or  the  Handpull  Safety 
Chain,  or  both,  had  functioned,  closing  the  butterfly 
valve,  but  that  there  was  enough  steam  coming  through 
the  butterfly  valve  nevertheless  to  cause  the  engine 
to  run  away.  These  two  theoiies  are  diametrically 
opposed.  There  Avas  absolutely  no  testimony  in  the 
record  that  the  amount  of  steam  which  would  come 
through  the  butterfly  valve  after  it  was  closed  would 
even  o  per  die  the  engine  when  it  was  hooked  up  to 
the  paper  machinery,  much  less  overspeed  the  engine. 
On  the  other  hand,  the  testimony  of  the  Paper  Com- 
pay  was  that  there  had  never  been  enough  steam  that 
leaked  through  the  butterfly  valve  to  operate  the 
engine,  (Tr.  181-182),  and  its  master  mechanic,  who 
had  been  associated  with  the  company  for  23  years 
in   chai'ge   and    responsible   for   tlie   machinery    (Tr. 
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187-188)  stated  that  he  had  iiover  known  of  an  in- 
stance of  overspeeding  with  the  butterfly  valve  closed. 
(Tr.  197-198). 

(10)  Everythini»-  that  has  been  said  in  support  of 
assignments  of  error  (7),  (S)  and  (9)  is  authority  for 
arguing-  that  the  damage  was  caused  by  an  accident 
to  an  object  insured  under  the  policy  of  insurance. 

(11)  We  feel  confident  that  this  Court  will  not 
find  it  necessary  to  consider  the  motion  for  a  new 
trial  in  disposing  of  this  case,  but  we  submit  that  if 
it  is  considered  b}"  the  Court,  the  errors  pointed  out 
were  so  manifest  that  a  new  trial  must  be  granted 
in  any  event. 

CONCLUSION 

We  are  confident  that  this  Court  will  agree  with 
the  position  of  the  appellant  that  there  was  an  acci- 
dent, whether  that  term  be  taken  in  its  ordinary  lay- 
man's meaning  or  as  defined  in  the  policy,  and  that 
the  Pickering  Governor  belt  broke;  that  as  a  result 
of  that  breaking  the  insured  engine  speeded  up  and 
"ran  away";  that  the  runaway  speed  accelerated  to  a 
point  wdiere  it  was  conununicated  through  the  main 
drive  belt  to  the  line  shaft  and  the  machinery  at- 
tached to  the  line  shaft  on  the  upper  floor  finally 
reached  a  speed  that  caused  the  pulleys  to  disintegrate 
through  centrifugal  force;  that  the  District  Court 
decided  the  case  on  a  basis  entirely  unwarranted  by 
the  evidence,  that  is,  he  refused  to  believe  the  Brownell 
Overspeed  Stop  could  be  tripped  in  any  manner  other 
than    centrifugal    force    (Tr.    360)    and    ignored    an 
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overwhelming  weight  of  evidence  indicating  that  the 
runaway  speed  was  far  in  excess  of  the  point  at  which 
the  Brownell  w^as  supposed  to  trip  by  centrifugal 
force,  (Tr.  436)  and  thus  erroneously  placed  a  bur- 
den upon  the  appellant  to  prove  why  the  Brownell 
Overspeed  Stop  had  not  tripped  by  centrifugal  force. 
We  likewise  feel  sure  that  this  Court  cannot  but  con- 
clude, after  an  examination  of  the  entire  record,  that 
the  stipulated  damages  occurred  as  a  result  of  the 
initial  breaking  of  the  Pickering  Governor  belt  and 
that  consequently  recovery  therefor  is  indicated  under 
the  provisions  of  the  policy. 
Respectfully  submitted, 

WiTHERSPOON,    WiTHEESPOON    AND    KeLLEY, 

William  V.  Kelley, 

Attorneys  for  Appellant. 
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2 
JURISDICTION 

This  action  was  brought  by  the  Appellant  Inland 
Empire  Paper  Company,  a  Washington  Corpora- 
tion, having  its  principal  place  of  business  in  Spo- 
kane County,  Washington,  against  the  Appellee,  The 
Hartford  Steam  Boiler  Inspection  and  Insurance 
Company,  a  Connecticut  Corporation,  having  its  prin- 
cipal place  of  busines  in  Hartford,  Connecticut.  (Tr. 
3,  35).  The  action  was  predicated  upon  a  policy  of 
insurance  issued  by  the  Appellee  covering,  among 
other  things,  a  Sumner  steam  engine  owned  and  op- 
erated by  the  Appellant.  The  amount  of  the  recov- 
ery sought  was  $16,173.81,  (Tr.  7,  8)  no  part  of  which 
claim  was  admitted,  but  all  liability  was  denied  by 
the  Appellee.  (Tr.  48).  The  amount  in  controversy 
was  therefore  $16,173.81. 

The  action  was  originally  commenced  in  the  Supe- 
rior Court  of  the  State  of  Washington  in  and  for 
the  County  of  Spokane  (Tr.  2).  Upon  due  notice 
and  upon  compliance  with  all  terms  of  the  statute, 
the  case  was  properly  removed  to  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  Wash- 
ington, Northern  Division   (Tr.  34-44). 

Jurisdiction  of  the  District  Court  existed  under 
Sec.  41,  Subdivision  (1),  Title  28,  U.S.C.A.,  Judicial 
Code,  Section  24  amended ;  and  under  Sections  71  and 
72,  Title  28,  U.S.C.A.,  Judicial  Code,  See's  28  and 
29  (amended). 


Tlie  appellants  have  appealed  from  tiic  final  judg- 
ment denying  relief  to  plaintiff  entered  daiiiiary  KJ, 
1948.  Notice  of  ai)peal  was  served  upon  attorneys  for 
respondents  and  filed  on  March  15,  1948  and  a  copy 
of  said  notice  was  mailed  to  attoiueys  for  defendant 
the  same  date.    (Ti*.  489). 

Jurisdiction  of  the  9th  Circuit  Court  of  Appeals  to 
review  the  case  is  helieved  to  exist  under  Sec.  225, 
Title  28,  U.S.C.A.,  Judicial  Code,  Section  128, 
(amended). 

COUNTER  STATEMENT  OF  THE  CASE 
On  the  3rd  day  of  July,  1946  there  was  in  effect  an 
insurance  policy,  Exhibits  "A"  and  18  herein,  under 
the  terms  of  which  the  defendant,  Hartford  Steam 
Boiler  Inspection  and  Insurance  Company,  insured 
the  plaintiff.  Inland  Empire  Paper  Company,  against 
loss  from  an  accident  as  defined  in  said  policy  to  a 
Sumner  steam  engine  located  in  the  basement  of  the 
plaintiff's  paper  plant  (Tr.  9)  against  loss  on  the 
propert,y  of  the  plaintiff  directly  damaged  by  such 
accident  (Tr.  9)  and  against  loss  due  to  total  pre- 
vention of  business  at  said  plant  caused  solely  by  an 
accident  to  said  Sumner  steam  engine.    (Tr.  23). 

An  accident  is  defined  in  the  policy  as  "a  sudden 
and  accidental  breaking,  deforming,  burning  out  or 
rupturing  of  the  steam  engine  or  any  part  thereof 
which  manifests  itself  at  the  time  of  its  occurrence 
b}^  immediately  preventing  continued  operation  or 
by  immediately  impairing  the  functions  of  the  steam 


engine  and  which  necessitates  repair  or  replacement 
before  its  oi)eration  can  be  resumed  or  its  fimctions 
restored,  })ut  the  breaking,  deforming,  burning  or  rup- 
turing of  any  gasket,  gland  packing  or  shaft  seal  or 
diaphiagn  shall  not  constitute  an  accident  nor  shall 
the  depiction  of  the  material  in  any  part  of  the  steam 
engine,  due  to  pitting,  corrosion  or  wear  be  construed 
as  an  accident/'    (Tr.  22-23). 

The  insured  engine  was  attached  by  means  of  a 
belt  to  a  system  of  pulleys,  shafts  and  belts  which 
carried  the  motive  power  of  the  engine  ui)  to  a  paper 
making  machine  on  the  floor  directly  over  the  Sumner 
steam  engine.  (Tr.  55-56).  The  insurance  policy  cov- 
ered directly  the  engine  and  also  covered  parts  of  the 
paper  making  machinery,  but  did  not  cover  directly 
the  belting,  line  shafting  and  pulleys  which  carried 
this  motive  power  from  the  engine  to  the  i)aper  ma- 
chine.   (Tr.  222-223). 

On  the  3rd  day  of  July,  1946,  while  the  Sumner 
steam  engine  was  running  at  a  normal  speed  making 
pajjer  the  Sumner  steam  engine,  for  some  reason,  in- 
creased its  speed.  None  of  the  insured  machinery  w^as 
damaged  in  any  way  by  this  increase  in  speed,  but 
the  line  shafting,  belts  and  pulleys  between  the  engine 
and  the  paper  machine  were  damaged  as  alleged.  The 
amount  of  damage  to  the  plaintiff's  property  and  the 
loss  due  to  the  interruption  of  its  business  is  undis- 
puted.   The  only  dispute  is  as  to  the  coverage. 
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Jii  order  for  the  plaintiff  to  recover  anything,  it 
was  necessary,  and  the  plaintiff  lias  recognized  that 
it  was  necessary,  to  prove,  first,  that  there  was  an 
accident,  as  defined  in  the  policy,  to  the  steam  engine 
and,  second,  that  the  line  shafting  pulleys  and  belt, 
which  were  uninsured,  were  directly  damaged  by  such 
accident. 

In  order  for  the  ])laintiff  to  recover  for  its  loss 
due  to  the  prevention  of  business  at  the  plant,  it 
would  be  necessary  for  the  plaintiff  to  show  that 
the  loss  was  caused  "solely  by  an  accident"  to  the 
Sumner  steam  engine. 

There  was  no  one  in  the  basement  near  the  steam 
engine  at  the  time  of  the  over-speed  and  there  is  no 
way  of  knowing  positively  what  caused  the  over- 
speed.  The  sequence  of  events  may  he  deduced  only 
from  circumstantial  evidence,  including  the  physical 
facts  and  the  testimony  of  witnesses,  which  was  con- 
sistent with  those  facts. 

The  vital  facts  are; 

(1)  That  there  are  numerous  possible  causes  for 
an  over-speed  of  a  Sumner  steam  engine.  (Tr. 
258,  260). 

(2)  That  a  belt  driving  the  governor  on  the  en- 
gine was  found  broken  lying  at  the  base  of 
the  machine  after  the  accident.    (Tr.  68-69). 

(3)  That  after  the  accident,  the  Sumner  steam 
engine  came  back  down  to  an  idling  speed 
and  continued  at  an  idling  speed  for  some 
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minutes  until   the   steam  was  shut  off  some 
minutes  later.    (Tr.  216). 

(4)  That  a  Pickerinp^  governor  stop  which  was 
designed  to  operate  when  the  belt  driving  the 
Pickering  governor  broke,  was  so  constructed 
that  when  it  did  operate,  with  no  load  on  the 
engine,  the  engine  was  brought  to  an  idling- 
speed.    (Tr.  354,  856,  288). 

(5)  That  no  other  control  or  device  on  the  engine 
would  have  the  effect  of  bringing  the  engine 
to  an  idling  speed  when  there  was  no  load  on 
the  engine;  (Tr.  451-452)  and, 

(6)  After  the  line  shaft,  belts  and  pulleys  were 
broken,  and  while  the  engine  was  observed 
idling  at  the  conclusion  of  the  sequence  of 
events,  there  was  no  load  on  the  Sumner 
steam  engine.    (Tr.  74,  154). 

From  this  combination  of  circumstances  the  court 
concluded,  and  rightly,  that  the  over-speed  was  from 
some  unknown  cause  and  that  the  over-speed  contin- 
uned  until  the  governor  belt  broke,  releasing  the  stop 
on  the  Pickering  governor,  thus  bringing  the  engine 
back  down  to  an  idling  speed. 

In  the  trial  court  the  plaintiff  advanced  the  fol- 
lowing theor}':  That  the  governor  belt  broke — that 
the  Pickering  governor  stop  which  was  supposed  to 
operate  upon  the  breaking  of  the  governor  belt  failed 
to  function  and  as  a  result  the  governor  was  opened 
and  with  nothing  to  counteract  it,  the  engine  continued 
to  gain  s]}eed  until  the  damage  was  done — that  after 
the  damage  was  done,  the  main  drive  belt  tripped  the 
trigger  on  the  Browncll  stop,  released  the  butterfly 


valve,  allowed  the  weight  on  the  butterfly  valve  to 
close  the  butterfly  valve,  thus  biinging  the  engine 
down  to  an  idling  speed  (Tr.  359-360). 

SUMMARY  OF  ARGUMENT 

The  Appellee's  argument  in  this  case  may  be  di- 
vided into  four  main  sections. 

Section  one  will  show  that  the  trial  court  committed 
no  error  in  its  rulings  on  admission  and  rejection  of 
evidence  during  the  trial. 

Se<?tion  two  will  show  that  the  trial  court  correctly 
found  that  the  plaintiff  had  failed  to  sustain  the 
burden  of  proving  that  its  damage  was  due  to  an 
accident  within  the  purview  of  the  insurance  policy 
involved.  The  court's  conclusion  and  the  defendant's 
conclusion  was  and  is  that  the  plaintiff's  theory  as  to 
the  sequence  of  events  and  the  cause  of  the  over- 
speed  of  the  Sumner  steam  engine  was  incredible  and 
not  consistent  with  the  known  undisputed  facts  and 
that  the  defendant's  theory  of  the  sequence  of  events 
was  much  more  reasonable  and  probable. 

The  third  section  will  show  that  the  Trial  Court  cor- 
rectly denied  the  appellant's  motion  for  a  new  trial. 

The  fourth  section  of  the  argument  will  show  that 
there  was  no  accident  within  the  purview  of  the  pol- 
icy, even  if  the  breaking  of  the  belt  driving  the  gov- 
ernor occurred  at  the  beginning  of  the  overspeed  of 
the  engine,  rather  than  at  the  end. 
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The  fifth  section  will  show  that  even  assuming  that 
the  belt  hioke  at  the  beginning  of  the  sequence  of 
events  and  that  the  brealdng  of  the  belt  could  be 
considered  an  accident,  the  breaking  was  not  the 
direct  cause  of  the  damage. 

ARGUMENT 

I. 

Appellant's  assignment  of  errors  numbers  one,  two 
and  four  witli  respect  to  the  admission  and  rejection 
of  evidence  need  be  noted  but  briefly.  Appellant  cited 
but  one  case,  that  of  Lasityr  v.  Olympic,  61  Wash.  652, 
112  Pac.  752.  This  case,  as  do  all  cases  on  this  subject, 
states  the  rule  very  clearly  that  the  trial  court  is  vested 
with  a  large  discretion  in  determining  preliminary 
questions  of  facts  upon  which  the  admissibility  of  ex- 
periments depends  and  the  court  in  the  case  cited,  where 
the  trial  court  had  rejected  the  evidence,  stated  on 
page  657: 

"While  we  are  not  prepared  to  say  that  it 
would  have  been  error  to  admit  proof  of  these 
experiments,  we  do  not  think  that  the  quantity 
of  light  given  out  by  an  arc  light  at  all  times  and 
under  all  conditions  is  so  certain  and  unvarying 
as  to  render  the  ruling  of  the  court  erroneous,  or 
manifest  an  abuse  of  sound  judicial  discretion." 

In  the  present  case  the  trial  court  admitted  the 
evidence,  and  the  apj^ellants  have  not  shown  that 
there  was  any  abuse  of  discretion  in  so  doing,  pai'- 
ticularly  in  a  case  tried  without  a  jury. 


There  is  a  wealth  of  authority  on  the  subject  of  the 
admissibility  of  experimental  evidence  as  affected  by 

similarity  or  dissimilarity  of  conditions  collected  in 
two  notes,  8  A.L.R.  18  and  85  A.L.R.  479.  With  re- 
gard to  a  review  in  the  Appellate  Court  the  note  in 
85  A.L.R.  summarizes  the  rule  as  follows:  "In  addi- 
tion to  the  cases  cited  in  the  earlier  annotation  to  the 
effect  that  the  admission  of  evidence  of  experiments 
or  permitting  them  to  be  performed  in  court,  is  a 
matter  peculiarly  within  the  discretion  of  the  trial 
judge  and  that  this  discretion  will  not  be  interfered 
with  mil  ess  it  is  api)arent  that  it  has  been  abused. 
The  rule  is  supported  by  the  following  more  recent 
decisions:" 

85  A.L.R.  479,  482. 

This  rule  is  also  cited  in  the  case  of  Lever  Bros.  Co. 
V.  Atlas  Assurance  Company,  Ltd.,  et  al  131  Fed. 
(2d)  770,  777.  (Case  cited  by  appellants  on  another 
point). 

It  should  be  pointed  out,  however,  that  Appellants 
have  completely  misconstrued  the  purpose  of  the  ex- 
periments made  on  the  Pickering  governor  in  August. 
The  admission  of  testimony  with  regard  to  those  ex- 
periments had  and  could  have  had  but  one  purpose 
and  that  purpose  was  to  demonstrate  that  when  the 
Pickering  governor  stop  operates  at  a  time  when  there 
is  no  load  on  the  engine  it  does  not  completely  stop 
the  engine  but  reduces  the  speed  of  the  engine  to  an 
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idling  speed  wliicli  was  the  condition  of  the  engine 
wlien  observed  after  the  damage  was  done.  This  is 
of  purely  academic  interest  since  this  fact  was  defi- 
nitely established  by  the  Appellant's  master  mechanic. 
(Tr.  354,  356). 

It  shoidd  also  be  pointed  out  that  counsel  for  the 
Api^ellant  first  made  his  objection  to  the  evidence 
of  the  tests  on  the  Butterfly  valve  after  much  evi- 
dence had  already  gone  into  the  record  concerning 
these  tests.    (Ti-.  182,  183,  199,  304,  305). 

Further,  these  tests  were  made  jointly  by  repre- 
sentatives of  the  insurance  company  and  employees 
of  the  Paper  Company.  There  was  no  suggestion  at  that 
time  that  conditions  were  dissimilar  or  that  they  could 
more  nearly  simulate  actual  opei'ating  conditions.  No 
testimony  was  offered  at  the  trial  that  conditions  weie 
dissimilar — no  testimony  that  the  valve  operates  dif- 
ferently when  it  is  cold  than  when  it  is  hot — and  no 
claim  at  the  trial  that  removing  the  valve  to  inspect 
it  and  then  replacing  it  in  the  line  would  affect  its 
operation.  It  was  definitely  testified  by  Mr.  Fullmer 
that  an  inspection  of  the  valve  showed  that  it  was 
binding  in  the  packing  and  would  not  close  properly. 
(Tr.  301-303). 

Appellant  \s  third  specification  of  error  is  also  without 
merit.  Prior  to  this  offer  of  proof,  Mr.  Black,  the 
Manager  of  the  Appellant's  company,  had  admitted 
that  up  to  the  time  the  insurance  company  denied 
liability  the  whole  matter  was  in  the  discussion  stage 
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and  the  decision  was  reserved  as  to  whetlier  or  not 
the  insurance  company  would  assume  tliis  lia)>ility. 
Mr.  Black  also  admitted  that  the  I'irst  repoit  <»f  the 
Appellant  com])any  to  the  insurance  comi)anv  was 
that  the  belt  had  broken,  causing"  the  damage.  It  is 
also  admitted  that  at  the  time  the  purj^orted  state- 
ments were  made  that  the  investigation  had  not  been 
completed.  (Tr.  238).  It  is  not  apparent  whether  ap- 
pellant is  urging  this  si)ecificatioii  seriously  or  not. 
There  is  no  authority  cited  as  to  wdiy  the  opinion  of 
these  men  would  be  relevent.  The  only  reference  made 
in  appellants'  brief  is  that  such  testimony  would  have 
show^n  the  opinion  of  experts,  even  if  not  binding  upon 
the  insurance  company.  (App.  Br.  31).  Appellant 
had  neither  called  nor  qualified  these  men  as  ex})erts 
nor  has  it  shown  that  all  the  evidence  was  before  the 
experts  at  the  time  they  reportedly  expressed  their 
opinion. 

Appellants  also  fail  to  urge  very  strenuously  their 
specification  of  error  No.  5.  They  cite  no  authority 
and  give  no  grounds  for  the  inadmissibility  of  the 
testimony.  Tlie.y  merely  quote  the  objection  that  was 
made  at  the  time  of  the  trial.  The  only  valid  objec- 
tion possible  would  seem  to  be  that  it  was  hearsay.  It 
was  admitted  on  the  basis  that  it  was  impeaching  tes- 
timony. Mr.  Wheeler,  on  direct  examination,  had  tes- 
tified that  he  didn't  recall  any  circumstances  w^here 
the  paper  machine  had  continued  to  operate  fast 
enough  to  run  the  paper  machine  with  the  butterfly 
valve  closed.    He  also  testified  that  he  didn't  remem- 
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ber  telling-  anyone  from  the  Hartford  Insurance  Com- 
pany that  there  were  occasions  where  the  paper  ma- 
chine had  operated  with  the  lever  in  a  dropped  posi- 
tion. (Tr.  181).  The  testimony  objected  to  in  speci- 
fication 5  directly  impeached  the  statements  of  this 
witness  and  it  is  clear  from  the  court's  remark  cited 
in  Appellant's  brief  (page  21)  that  this  was  the 
grounds  on  which  the  evidence  was  admitted  and 
considered  by  the  court. 

Appellants'  specification  of  error  No.  6,  that  the 
district  court  had  erred  in  rejecting  testimony  that 
part  of  the  hand  pull  safety  chain  had  broken  can 
have  no  substance.  This  testimony  was  proffered 
after  trial.  It  was  not  newly  discovered  evidence, 
and  as  a  matter  of  fact  the  Appellants'  counsel,  in  his 
arguments,  indicate  that  he  thought  that  he  had  put 
that  evidence  in  during  the  trial.  (Tr.  436).  The 
trial  court  has  wide  range  of  discretion  in  admitting 
newly  discovered  evidence  or  further  evidence  in 
granting  a  new  trial.  As  will  be  shown  later  in  our 
arguments,  under  the  Appellant's  theory  of  the  case 
during  the  trial,  this  evidence  was  irrelevant. 

Appellant's  specification  No.  7  is  also  without  merit. 
The  expert  witness  put  on  the  stand  b}^  appellant  on 
cross  examination  stated  definitely  that  there  were 
many  possible  causes  for  an  overspeed  of  a  Sumner 
steam  engine.  (Tr.  258,  260).  Some  might  be  con- 
sidered accidents  and  some  might  not  be,  but  the  ap- 
pellant obviously  didn't  see  fit  to  pursue  the  inquiry 
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further  and  allowed  the  testimony  to  remain  in  that 
state.  The  burden  of  proof  being  upon  the  plaintiff 
to  show  how  the  accident  occurred,  it  would  be  the 
duty  of  th  eplaintiff  to  show  that  the  accident  oc- 
curred in  the  manner  claimed  and  not  in  some  other 
manner.  In  fact,  where  there  are  many  possible  ex- 
planations for  an  occurrence  the  trier  of  the  facts 
should  not  be  permitted  to  speculate  as  to  which  of 
the  possible  causes  is  the  true  cause. 

Fidelity  &  Cas.  Co,  of  N.  Y.  v.  Griner  (CCA-9) 
44F  (2d)  706. 

Senn  Products  Corp.  v.  Hartford  Steam  Boiler 
Inspection  &  Insurance  Company,  41  N.Y.S.  (2d) 
133. 

Specifications  Nos.  8  through  11  are  formal  objec- 
tions to  the  entry  of  the  judgment  and  will  be  con- 
sidered together  in  the  course  of  the  narrative  argu- 
ment. 

II. 

As  was  pointed  out  in  the  statement  of  the  case,  the 
plaintiff  in  the  trial  court  advanced  the  following 
theory:  That  the  governor  belt  broke,  that  the  Pick- 
ering governor  stop  wdiich  was  supposed  to  operate 
upon  the  breaking  of  the  governor  belt  failed  to  func- 
tion, and  as  a  result  the  governor  was  opened  and  the 
engine  continued  to  gain  speed  until  the  damage  was 
done  and  after  the  damage  was  done  the  main  drive 
belt  flopped  over  and  tripped  the  trigger  on  the 
Brownell  stop,  released  the  butterfly  valve,  allowed 
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the  weight  on  the  butterfly  valve  to  close  the  butterfly 
valve,  thus  bringing  the  engine  down  to  an  idling 
speed. 

In  order  to  sustain  their  contention  they  would 
have  to  prove  the  following  disputed  propositions: 

1.  That  the  Pickering  governor's  stop  had  failed 
to  function. 

2.  That  when  the  men  on  the  paper  machine  floor 
pulled  the  safety  chain,  the  pin  did  not  come 
out  to  release  the  butterfly  valve. 

3.  That  the  Brownell  stop  failed  to  function  when 
the  engine  reached  the  speed  at  which  it  was 
supposed  to  function. 

4.  That  the  driving  belt  danced  around  when  it 
was  released  from  the  line  shaft  by  the  break- 
ing up  of  the  line  shaft  and  pulleys,  tripping 
the  trigger  on  the  Brownell  stop,  releasing  the 
chain  and  allowing  the  butterfly  valve  to  close. 

5.  That  the  effect  of  the  butterfly  valve  closing 
w^ould  be  to  reduce  the  speed  of  the  engine  to 
idling  speed  at  a  time  when  admittedly  there 
was  no  load  on  the  engines  since  the  pulleys 
and  line  shafting  and  belt  which  drove  the 
paper  machine  were  broken. 

Actually  it  should  be  necessary  only  to  disprove  one 
of  these  propositions  to  disprove  the  plaintiff's  entire 
case.  If  the  Pickering  governor  valve  had  \\^rked 
when  the  belt  broke  (assuming  of  course  that  the 
breaking  of  the  belt  started  the  sequence  of  events) 
there  would  have  been  no  overspeed  and  no  damage. 
If  the  pin  which  connected  the  chain  from  the 
Brownell  stop  to  the  butterfly  valve  had  been  pulled 
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out  at  the  time  that  the  workmen  on  the  paper  ma- 
chine floor  testified  they  pulled  the  pin,  the  butterfly 
valve  would  have  closed  at  that  time,  rather  than  later 
when  the  dancing  belt  trijjped  the  Brownell  stop. 
Likewise,  if  the  Brownell  stop  had  operated  at  the 
time  it  reached  the  speed  at  which  it  was  set,  the  But- 
terfly valve  would  have  been  closed  at  that  time  in- 
stead of  later  when  the  dancing  belt  knocked  the 
trigger  off  the  Brownell  stop. 

This  is  quite  evident  if  we  bear  in  mind  the  man- 
ner in  which  the  butterfly  valve  and  the  apparatus 
attached  to  the  butterfly  valve  worked.  From  Exhibit 
8  it  can  be  readily  seen  that  the  butterfly  valve  has 
attached  to  its  hub  one  arm  which,  when  the  engine 
is  in  ordinary  running  condition,  is  horizontal  and  to 
the  right  of  the  hub  of  the  valve.  This  is  the  weight 
attached  to  the  butterfly  valve  which  is  frequently 
referred  to  and  it  is  the  only  weight  attached  to  the 
butterfly  valve  and  the  only  motive  force  which  can 
close  the  butterfly  valve.  Also  attached  to  the  hub 
of  the  butterfly  valve  is  another  arm  which  is  pointed 
up  and  about  30  degrees  to  the  left.  Attached  to 
this  arm  is  the  chain  which  holds  the  butterfly  valve 
open  and  it  is  the  only  thing  that  counteracts  the 
weight  and  holds  the  butterfly  valve  open.  Whenever 
this  chain  is  disconnected  from  the  arm  or  whenever 
this  chain  is  slack,  the  result  is  that  the  weight  will 
drop  down  and  close  the  butterfly  valve.  The  pin 
which  is  attached  to  the  safety  hand  pull  which  was 
also  discussed  at  some  length  by  the  appellant  is  mere- 
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\y  a  connecting  link  between  this  chain  and  the  arm 
on  the  butterfly  valve.  The  chain,  which  is  labelled 
No.  8,  disappears  from  the  exhibit  in  the  lower  left- 
hand  corner.  This  is  where  the  Brownell  overspeed 
stop,  discussed  at  some  length,  is  located.  The  chain 
is  there  attached  to  a  trigger  arrangement  which, 
when  the  Brownell  stop  operates  through  centrifugal 
force,  releases  the  left  end  of  the  chain,  slacks  the 
chain,  allows  the  weight,  which  is  labelled  No.  9,  to 
drop,  thus  closing  the  butterfly  valve.    (Tr.  72). 

The  trial  court  found  that  it  was  highly  unlikely 
that  all  of  these  things  happened  as  claimed  by  the 
appellant  and  found  as  a  matter  of  fact  that  it  was 
most  probable  that  none  of  these  propositions  was 
true.  (Tr.  449-452).  Appellants  now  ask  the  Circuit 
Court  of  Appeals  to  declare  that  this  finding  of  fact 
by  the  Trial  Court  was  "clearly  erroneous."  Rule  52 
(a)  Federal  Rules  of  Civil  Procedure.  This  case, 
like  the  case  of  Wittmayer  v.  United  States,  (CCA-9) 
118  Fed.  (2d)  808,  is  "pre-eminently  one  for  the  ap- 
plication of  the  practical  rule,  that  so  far  as  the 
findings  of  the  trial  judge  who  saw  the  witnesses  de- 
pends upon  conflicting  testimony  or  upon  the  credi- 
bility of  the  witnesses,  or  so  far  as  there  is  any  testi- 
mony consistent  with  the  finding,  it  must  be  treated 
as  unassailable." 

Wittmayer  v.  United  States,  (CCA-9),  118  Fed. 
(2d)  808,  811. 

The  findings  of  the  trial  court  based  on  evidence 
taken  in  open  court  will  not  be  reviewed  by  an  Ap- 
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pellate  Court,  except  for  plain  oi*  obvious  error. 

Gila  Water  Co.  v.  International  Finance  Corp. 
et  al  (CCA-9),  13  Fed.  (2d)  1. 

Graff  V.  Town  of  Seward,  Alaska  (CCA-9),  20 
Fed.  (2d)  816. 

To  prove  their  first  proposition  that  the  Pickering 
governor  stop  had  faik'd  to  function,  ai)pellants  put 
on  the  testimony  of  two  witnesses — Mr.  Wheek'r  and 
Mr.  Janecek.  Each  of  these  witnesses  claim  to  have 
examined  this  Pickering  governor  stop  after  the  ac- 
cident and  found  that  it  had  not  ojierated.  The  credi- 
bility of  their  statements  was  considerably  sliaken  by 
the  fact  that  Mr.  Wheeler  waited  a  month  and  a  half 
before  reporting  what  he  had  seen  in  this  respect  (Tr. 
227-228)  and  Mr.  Janecek  waited  almost  two  years 
before  he  ever  said  anything  about  it  (Tr.  229),  al- 
though both  the  appellant's  and  appellee's  repre- 
sentatives had  sought  the  answer  to  that  question  con- 
tinuously from  the  time  of  the  accident  until  the  time 
liability  was  denied  by  the  insurance  company.  The 
trial  court  also  disbelieved  this  testimony  because  it 
was  the  only  device  which  was  shown  to  be  capable 
of  reducing  the  speed  of  the  engine  to  an  idling  speed 
at  the  conclusion  of  the  damage  and  that  was  unques- 
tionably the  condition  of  the  engine  at  that  time.  The 
only  witness  who  came  forward  at  once  with  infor- 
mation on  this  subject  was  Mr.  Beguelin,  who  arrived 
at  4:30  in  the  afternoon  and  noticed  at  that  time  that 
the  device  was  tripped.  (Tr.  196).  All  employees  had 
been  given  orders  not  to  toTich  anything.  (Tr.  231- 
232). 
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Further,  there  was  testimony  by  the  same  Mr. 
Wheeler  that  the  day  before  the  accident  he  had  trip- 
ped the  Pickering  governor  stop  and  it  had  operated 
properly.  (Tr.  171-172).  There  is  also  testimony  by 
Mr.  Janecek  and  by  the  first  representative  of  the 
insurance  company  to  arrive  at  the  plant,  Mr.  dinger, 
that  when  Mr.  Olinger  first  arrived  he  and  Mr.  Jane- 
cek tested  the  Pickering  governor  stop  four  or  five 
times  and  it  operated  each  time.  (Tr.  140,  270,  271). 
It  was  not  until  a  half  an  hour  or  more  after  this  that 
it  was  first  discovered  that  the  Pickering  governor 
stop  would  not  work.  (Tr.  276).  To  make  this  con- 
tention of  the  plaintiffs  at  all  credible,  one  would 
have  to  assume  that  the  Pickering  governor  worked 
and  then  at  the  crucial  time  when  the  accident  oc- 
curred it  did  not  work,  then  following  the  accident  it 
worked  four  or  five  times  then  a  half  an  hour  later 
it  did  not  work  again  and  didn't  work  again  until 
they  tightened  the  set  screw.  Since  the  reason  for 
the  Pickering  governor  stop  not  having  worked  was 
supposedly  a  loose  set  screw  it  also  must  be  assumed 
that  the  screw  was  tight  and  it  loosened  itself,  then 
it  tightened  itself,  and  then  loosened  itself  again.  (Tr. 
372,  374). 

In  its  brief,  page  41,  Appellant  places  great  re- 
liance upon  the  testimony  of  its  expert  witness,  Mr. 
MacAmy,  who  testified  to  the  effect  that  the  Picker- 
ing governor  stop  would  close  the  steam  off  tight  and 
stop  the  engine  rather  than  allow  it  to  idle.  (App. 
Br.  41).    Mr.  MacAnn^  testified  that  he  was  merely 
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familiar  with  tlie  Sumner  steam  engine  in  a  "general 
way."  (Tr.  243).  He  also  testified  that  he  had  neveu. 
conducted  any  tests  on  any  of  this  equipment  or  ex- 
amined it  personally.  (Tr.  256).  On  further  cross- 
examination  he  also  admitted  that  it  was  often  cus- 
tomary to  e(iuii3  stops  so  that  tliey  did  not  slam  the 
engine  completely  off,  but  could  be  fashioned  so  that 
the  stop  device  merely  allowed  the  engine  to  come 
down  to  an  idling  speed  (Tr.  256)  and  finally  he 
admitted  that  he  did  not  know  what  the  condition  of 
the  automatic  stop  on  the  governor  was  at  the  Inland 
Empire  Paper  plant.    (Tr.  257). 

Both  Mr.  dinger,  Inspector  for  the  Insurance 
Company  and  Mr.  Beguelin,  master  mechanic  for  the 
Paper  Compan}^  testified  that  the  Pickering  governor 
stop  was  designed  to  permit  some  steam  to  pass 
through  when  it  was  closed  and  thus  allow  the  engine 
to  idle.  (Tr.  288,  357).  This  was  also  proved  by  the 
tests  conducted  on  August  3,  1948  at  which  time  the 
Pickering  governor  stop  Was  operated  and  it  brought 
the  engine  to  an  idling  speed.  (Tr.  315,  316,  332,  348). 

The  appellants  also  seek  to  sustain  their  proposi- 
tion No.  2  that  when  the  men  on  the  paper  machine 
floor  pulled  the  safety  chain  the  pin  did  not  come  out 
and  release  the  butterfly  valve  b}^  the  testimonj^  of 
Mr.  Janecek  and  Mr.  Wheeler,  and  by  an  affidavit 
presented  after  the  trial.  Disregarding  the  affidavit 
for  the  time,  the  storj^  that  the  pin  had  not  pulled  out 
was  completeh^  inconsistent  with  the  story  of  the  men 
on  the  second  floor  that  they  had  pulled  the  chain  a 
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foot  or  a  foot  and  one-half  up  from  the  floor  (Tr. 
78,  81,  91)  and  the  undoubted  fact,  testified  to  by 
Mr.  Janecek  and  apparent  in  the  exhibits  that  there  is 
little  or  no  slack  in  that  chain  (Tr.  134).  It  takes  but 
a  casual  glance  at  Exhibit  No.  8  to  see  that  that 
chain  could  not  come  up  a  foot  or  a  foot  and  one-half 
without  coming  out  of  its  socket  or  without  breaking 
something.  There  is  no  claim  that  the  chain  was 
broken.  In  addition,  the  report  of  the  appellant  to 
the  respondent  insurance  company  was  to  the  effect 
that  the  first  witness  to  see  this  pin  was  Mr.  Coy, 
their  engineer,  and  he  had  observed  that  this  pin 
was  pulled  out.  (Exhibit  13,  Tr.  205).  Appellants 
seek  to  escape  the  almost  inescapable  physical  facts 
by  presenting  an  affidavit  that  the  arm  on  the  butter- 
fly valve  was  broken.  Of  course,  it  is  difficult  to  con- 
ceive of  this  as  being  newly  discovered  evidence  when 
the  affiant  was  on  the  witness  stand  and  had  tes- 
tified at  the  trial.  However,  the  trial  court  rejected 
this  evidence  on  the  basis  primarily  that  it  was  com- 
pletely immaterial  and  irrelevant.  As  a  matter  of 
fact,  it  is  more  than  immaterial  and  irrelevant,  it 
completely  shatters  the  appellant's  entire  case.  If 
the  arms  of  the  butterfly  valve  are  examined  in  Ex- 
hibit 8,  it  can  be  seen  that  if  the  chain  pulled  up  a 
foot  or  a  foot  and  one-half  and  pulled  the  arm  off  the 
butterfly  valve,  one  of  two  things  must  have  happened. 
If  merely  the  arm  attached  to  the  chain  were  pulled 
off,  it  would  allow  the  weight  to  drop  and  the  butter- 
fly valve  would  have  been  closed  at  that  time  as  ef- 
fectively as  if  the  pin  had  pulled  out  of  its  socket.    If 
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the  pull  broke  off  botli  arms  there  would  be  nothing 
left  to  close  the  butterfly  valve  and  the  butterfly  valve 
would  be  even  more  effectively  eliminated  from  the 
picture  than  under  the  appellee's  view  of  the  case.  If 
the  butterfly  valve  is  thus  eliminated,  there  is  clearly 
nothing  left  to  bring  the  engine  down  to  an  idling 
speed  except  the  Pickering  governor  stop. 

Incidentally,  Mr.  AVheeler  testified  that  when  he 
saw  the  engine  after  the  damage,  the  butterfl}^  w^eight 
was  hanging  down  and  from  its  outward  appearance 
it  was  closed.  (Tr.  181).  It  should  also  be  pointed  out 
that  Mr.  Begiielin's  affidavit  does  not  state  when, 
after  the  accident,  he  found  this  arm  broken. 

The  appellant  has  offered  no  evidence  in  support 
of  its  proposition  No.  3  to  the  effect  that  the 
Brownell  stop  failed  to  function.  There  is  no  evi- 
dence as  to  why  it  would  not  function  or  any  possible 
way  in  which  it  could  fail  to  function.  It  is  a  very 
simple  device  which  the  trial  court  said  that  even  a 
person  with  no  mechanical  ability  could  understand. 
(Tr.  450).  It  operates  by  means  of  centrifugal  force 
pushing  against  a  spring.  There  was  much  testimony 
as  to  tests  conducted  on  it,  both  before  and  after  the 
damage,  and  every  test  that  was  conducted  on  it 
demonstrated  that  it  was  in  operating  condition.  (Tr. 
451).  No  explanation  was  offered  as  to  how  or  why 
the  Brownell  stop  could  have  failed  to  function. 

There  seems  to  be  some  contention  that  if  the 
Brownell  stop  or  the  hand  chain  had  operated,  the 
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engine,  operating  with  a  load  on  it,  would  not  have 
reached  a  speed  that  would  cause  damage.  However, 
it  was  testified  that  when  the  overspeed  first  com- 
menced, at  least  two  of  the  operators  immediately  dis- 
engaged clutches  which  threw  some  of  the  load  off 
the  engine.  How  much  of  the  load  was  disconnected 
is  perhaps  conjectural,  but  it  is  established  that  the 
full  load  Avas  not  on  the  engine  at  the  time  of  the 
breakup  of  the  shaft  and  pulleys.  (Tr.  81,  83,  111, 
113,  114,  115). 

Appellant  seeks  to  establish  proposition  No.  4  that 
the  driving  belt  bounced  around  when  it  was  released 
from  the  line  shaft  by  the  breaking  up  of  the  line 
shaft  and  pulleys,  tripping  the  trigger  on  the  Brownell 
stop,  releasing  the  chain,  allowing  the  butterfly  valve 
to  close  merely  by  expert  testimony  that  this  could 
happen.    This  is,  of  course,  pure  speculation. 

One  of  the  most  vital  points,  however,  of  the  entire 
case  is  proposition  No.  5,  that  the  effect  of  the  closing 
of  the  butterfly  valve  would  be  to  reduce  the  speed  of 
the  engine  to  idling  speed  at  a  time  when  admittedly 
there  was  no  load  on  the  engines  since  the  pulleys  and 
line  shafting  and  belts  which  drove  the  paper  machine 
were  broken  (Tr.  154).  Appellants  in  attempting  to 
establish  this  point  on  rebuttal  called  Mr.  Beguelin, 
their  master  mechanic,  and  asked  him  what  the  effect 
of  the  closing  of  the  butterfly  valve  would  be  on  the 
engine  when  it  was  operating  with  paper  machine 
running  and  in  operation, — in  other  words  with  a  full 
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load  on  it.  He  answered  that  it  would  continue  to  run 
at  less  than  a  dangerous  speed.  On  cross  examination 
he  was  asked  the  following  question:    (Tr.  357) 

*'Q.     Without  a  load  on  it  the  engine  would 
continue  to  gain  speed? 
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'A.     It  takes  very  little  steam  to  operate  that 
engine  with  no  load  on  it." 

It  is  obvious  from  the  entire  examination  and  cross- 
examination  on  rebuttal  (Tr.  P.  351  to  357)  that  Mr. 
Beguelin  was  in  a  very  tight  spot,  with  the  interests 
of  his  emploj^er  balanced  against  his  natural  honesty. 
When  the  crucial  question  was  put  to  him  his  natural 
honesty  prevailed  and  he  in  effect  admitted  that  with- 
out a  load  on  the  engine  the  engine  would  increase  in 
speed  wHth  the  butterfly  valve  closed. 

How  counsel  for  appellant  can  twist  the  words 
around  and  make  them  read  backwards  is  very  diffi- 
cult to  understand.  Page  34  of  his  brief  states  that 
master  mechanic  Beguelin  testified  that  the  butterfly 
valve  would  bring  the  engine  to  at  least  an  idling  speed 
with  all  the  load  on  (the  words  "idling  speed  with  all 
the  load  on"  in  italics).  In  his  next  statement  he  says 
that  it  operated  to  bring  the  engine  to  an  idling  speed, 
even  when  there  was  no  load  on  the  engine.  There  was 
no  such  evidence  presented  and  it  is  obvious  that  it 
will  take  less  steam  to  operate  an  engine  with  no  load 
on  it  than  with  a  load  on  it.  If  there  is  any  question 
on  this,  the  testimon^y  of  Mr.  Beguelin  cited  above 
bears  this  out,  and  Mr.  Fulmer  testified  to  the  effect 
that  the  valve  was  binding  in  its  packing  and  would 
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not  close  tiglitl}'  enough  to  slow  the  engine  down  when 
it  was  operating  without  a  load.  (Tr.  301-303).  This 
was  substantiated  by  the  tests  conducted  a  few  days 
after  the  accident  when  the  representatives  of  the 
insurance  company  first  arrived  and  were  in  a  posi- 
tion to  conduct  tests.  (Tr.  182-183,  199,  304-305,  327- 
330).  Appellant's  objection  to  the  admission  of  these 
tests  has  been  fully  discussed.  In  so  far  as  his  ob- 
jections might  be  construed  as  going  to  the  weight  to 
be  accorded  these  tests,  it  should  be  pointed  out  that 
appellants  made  no  showing  why  the  taking  of  the 
butterfly  valve  out  of  the  line,  inspecting  it  and  put- 
ting it  back  in  the  line,  would  make  the  tests  essen- 
tiall,v  different  from  the  conditions  operating  before. 
There  is  mentioned  some  sort  of  a  theory  that  the 
pipes  were  not  hot  and  that  the  butterfly  valve  would 
operate  differently  after  the  engine  was  warmed  up, 
but  there  is  no  testimony  or  no  evidence  of  any  kind 
to  support  this  contention. 

It  is  undisputed  that  there  were  only  three  control 
devices,  the  Pickering  governor  stop,  the  handpull 
safety  chain,  and  the  Brownell  stop.  (App.  Br.  5). 
Both  the  handpull  safety  chain  and  the  Brownell 
stop  merely  operated  to  close  the  butterfly  valve. 
(Tr.  70,  72). 

The  only  other  way  that  the  engine  could  be  in  any 
way  controlled  was  by  manually  shutting  off  the 
steam  supply.  At  this  stage  of  the  proceedings  it  is 
difficult  to  tell  whether  or  not  the  appellants  have 
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abandoned  their  first  theory  and  have  adopted  a  new 
theory.  On  page  34  of  this  brief  they  make  some 
point  of  the  fact  that  the  Butterfly  valve  brought  the 
engine  to  an  idling  speed.  Again,  on  page  42  they 
state  "What  brought  the  insured  engine  to  a  final 
stop  was  the  shutting  off  of  the  stoam  on  the  main 
line  within  a  few  seconds  of  the  breakup  after  the 
runaway  speed  by  the  engineer  who  was  present." 
Of  course  the  trial  court  inspected  the  premises  (Tr. 
51)  and  from  an  inspection  of  the  premises  it  is  obvi- 
ous that  it  would  take  the  engineer  more  than  a  few 
seconds  to  do  what  he  claimed  he  did.  Also  the  testi- 
mony of  both  Mr.  Janecek  and  Mr.  Black  was  that 
it  was  idling  when  they  arrived  at  the  scene.  It  is 
obvious  from  their  description  of  where  they  were 
and  where  they  had  to  go  that  it  was  moi'e  than  a  few 
seconds  after  the  breakup  that  the  steam  was  finally 
shut  off.  The  testimony  of  Mr.  Black  establishes  that 
it  was  at  least  ten  or  fifteen  minutes  after  the  breakup 
when  the  steam  was  shut  off.    (Tr.  69,  216). 

There  now  also  seems  to  be  some  intimation  that 
the  breaking  of  the  butterfly  valve  could  be  the 
"accident"  w^hich  would  result  in  liability  (App.  Br. 
36).  There  was  of  course  no  evidence  of  this  prop- 
erly before  the  trial  court  and  as  pointed  out  such 
position  is  entirely  inconsistent  with  apjDellant's  the- 
ory of  the  case. 

Appellant  also  states  that  the  trial  court  decided 
the   case   on   a   different   theory  than   the   Insurance 
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Company  advanced  (App.  Br.  36).  This  statement 
has  no  foundation  in  fact.  As  may  be  seen  by  read- 
ing Appellee's  argument  to  the  court,  the  court  adopted 
fully  Appellee's  version  of  the  case.    (Tr.  388-414). 

In  any  event,  there  is  clearly  ample  evidence  to  sup- 
port the  trial  court's  conclusion  that  the  Pickering 
governor  stop  was  the  only  thing  that  could  bring  the 
engine  to  an  idling  speed  which  was  unquestionably 
the  condition  of  the  engine  after  the  damage  was  done 
and  if  the  Pickering  governor  stop  had  functioned, 
the  belt  must  have  broken  after  the  damage  was  done 
rather  than  the  breaking  of  the  belt  being  the  cause 
of  the  damage. 

III. 

APPELLANT'S   MOTION   FOR  A  NEW  TRIAL 

At  the  conclusion  of  the  trial,  after  entry  of  the 
judgment,  the  plaintiff  made  an  alternative  motion 
for  a  new  trial,  based  upon  all  statutory  grounds. 
(Tr.  469-470).  The  motion  was  argued  and  denied. 
(Tr.  485-486).  The  alleged  errors  of  law  have  already 
been  discussed.  The  only  additional  grounds  for  this 
motion  were  accident  or  surprise,  which  ordinary 
pi'udence  could  not  have  guarded  against,  or  newly 
discovered  evidence,  material  for  the  parties  making 
the  application,  wdiieh  they  could  not  with  reasonal)le 
diligence  have  discoveied  and  produced  at  the  trial. 
Attached  to  the  motion  was  an  affidavit  of  plaintiff's 
master  mechanic,  Fred  Beguelin.    (Tr.  471,  472). 
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He  was  present  at  the  trial  and  testified  both  on 
plaintiff's  original  case  and  on  rebuttal.  There  is 
nothing  in  the  affidavit  showing  that  this  informa- 
tion had  not  been  divulged  to  i)laintiff 's  counsel  prior 
to  the  trial  and  no  excuse  shown  in  the  record  for 
failure  to  offer  it  at  the  trial  if  it  was  of  any  mate- 
rial value.  Therefore  in  no  sense  can  it  be  consid- 
ered accident  or  surprise  or  newly  discovered  evi- 
dence. Further,  there  is  nothing  in  the  affidavit  to 
show  when  Mr.  Beguelin  discovered  the  break  in  the 
butterfly  valve  arm — whether  it  was  immediately  after 
the  accident  or  some  considerable  time  after.  It  is 
reasonable  to  assume  that  plaintiff  did  not  present 
this  evidence  at  the  trial  because  if  the  facts  as 
alleged  were  true,  it  would  have  been  inconsistent  with 
plaintiff's  theory  of  the  case.  If  the  hand  pull  safety 
chain  was  violently  pulled  by  the  men  on  the  floor 
above  so  that  the  lever  arm  was  broken,  this  breaking 
would  have  the  same  effect  as  the  pulling  of  the  pin, 
by  releasing  the  tension  on  the  lever  arm  causing  the 
weight  arm  to  close  tlie  butterfly  valve. 

The  granting  of  a  new  trial  upon  the  basis  of  ac- 
cident, surprise  or  newl}^  discovered  evidence  is  a 
matter  peculiarly  within  the  discretion  of  the  Trial 
Court  and  his  determination  will  not  be  disturbed 
unless  there  is  an  obvious  abuse  of  this  discretion. 

Spokam'  &  I.E.E.  Company  v.  Camphell,  217 
Fed.  518,  133  CCA-370,  affirmed  36  Sup.  Ct.  683, 
241  U.  S.  497,  60  L.ed.  1125 ; 

King  V.  Leech,  131  Fed.  (2d)  8; 
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Boach  V.  Stasiny,  104  Fed.  (2d)  559; 
Checney  v.  Nebraska  &  C.  Stone  Co.,  41  Fed. 
740. 

The  affidavit  seems  to  have  been  presented  merely 
to  substantiate  testimony  that  the  pin  had  not  been 
pulled.  If  presented  for  this  purpose  it  would  be 
merely  cumulative.  A  new  trial  should  also  be  de- 
nied where  the  effect  of  the  newly  discovered  evidence 
is  merely  cumulative. 

Viles  V.  Prudential  Ins,  Co.  of  America,  107 
Fed.  (2d)  696;  Cirt.  denied  60  Sup.  Ct.  387,  308 
U.  S.  626,  84  L.ed.  523.  Rehearing  den.  60  Sup. 
Ct.  582,  309  U.  S.  695,  84  L.ed.  1035.  Motion 
den.  61  Sup.  Ct.  53,  311  U.  S.  723,  85  L.ed.  471. 

IV. 

THE  BREAKING  OF  THE  BELT  DID  NOT 
CONSTITUTE  AN  ACCIDENT 

Although  there  is  little  room  for  doubt  that  the 
Trial  Court  correctly  decided  this  case  on  the  basis 
that  the  plaintiff  did  not  prove  that  the  breaking 
of  the  belt  was  the  first  event  in  the  series  of  events, 
nevertheless  it  is  felt  that  it  should  be  pointed  out 
that  even  if  it  did  sustain  its  contention  that  the 
breaking  of  the  belt  was  the  cause  of  the  damage, 
it  would  still  not  be  entitled  to  recover. 

The  insurance  policy  involved  covered  only  damage 
to  the  plaintiff's  property  which  was  caused  by  an 
accident  to  the  insured  object,  the  Sumner  Steam 
Engine.    Was  the  breaking  of  a  leather  belt  an  acci- 
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dent  within  the  terms  of  the  policy?  Tlic  policy  de- 
fining an  accident  states  that  an  accident  is  a  "sudden 
and  accidental  breaking,  deforming,  l)iirniiig  out,  or 
rupturing  of  the  steam  engine  or  any  i)ait  thereof. 
First,  it  would  thus  he  necessary  to  show  tlint  the 
breaking  of  the  Ik'U  was  accidental.  Tlie  word  ''acci- 
dent" has  been  defined  many  times,  not  only  in  dic- 
tionaries but  in  numerous  cases.  While  theiv  are 
various  combinations  of  words  used  in  defining  '^ ac- 
cident," every  definition  of  '^ accident"  has  in  it  the 
elements  of  unexpectedness — something  that  is  un- 
foreseen. The  leading  case  is  United  States  Mutual 
Accident  Association  v.  Barry,  131  U.  S.  100,  121,  33 
L.ed.  60,  67,  where  the  following  instructions  were  ap- 
proved : 

"That  the  term  'accidental'  was  used  in  the 
policy  in  its  ordinary  popular  sense  as  meaning 
happening  by  chance ;  unexpectedly  taking  place ; 
not  occurring  in  the  usual  course  of  things;  or 
not  as  expected ;  that  if  a  result  is  such  as  follows 
from  ordinary  means,  voluntarily  applied,  in  a 
not  unusual  or  unexpected  way,  it  cannot  be  called 
a  result  effected  b.y  accidental  means ;  but  that  if, 
in  the  act  wliich  precedes  the  injury,  something 
unforeseen,  unexpected,  unusual,  occurs  which 
produces  the  injury,  then  the  injury  has  resulted 
through  accidental  means." 

This  case  was  followed  and  part  of  the  above  lan- 
guage was  quoted  in  the  case  of  Zurich  General  Acci- 
dent and  Liahility  Insurance  Company  v.  Fliclxinger, 
33  Fed.  (2d)  853,  854,  68  A.L.R.  161. 
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This  same  rule  is  followed  in  a  fairly  recent  Wash- 
ington ea^se,  Hodges  v.  Mutual  Benefit  etc.  Associa- 
tion, 15  Wash.  (2d)  699,  131  Pacific  (2d)  937,  where 
the  Court  states  that 

"An  examination  of  all  of  our  cases  upon  this 
subject  demonstrates  that  an  unusual,  unforeseen 
agency  or  happening  was  present  and  unexpectedly 
caused  the  injury  which  brought  each  of  these  cases 
within  the  provisions  of  the  policy  of  insurance." 

See  also: 

Ocean  Accident  and  Guarantee  Corporation  v. 
Penick  and  Ford,  101  Fed.  (2d)  493,  497; 

Senn  Products  Corporation  v.  Hartford  Steam 
Boiler  Inspection  &  Insurance  Co.,  41  NeAv  York 
Supp.  (2d)  133,  136; 

Travelers'  Indemnity  Co.  of  Hartford,  Conn. 
V.  M.  Werk  Co.,  33  Ohio  App.  358,  169  N.E.  584. 

If  we  examine  the  evidence  presented  in  this  case, 
we  find  that  the  breaking  of  this  particular  belt  was 
neither  unforseen  nor  unexpected.  It  was  a  usual 
occurrence.  Appellant's  witnesses  testified  that  they 
had  a  number  of  these  belts  hanging  on  the  wall ;  that 
very  frequently  they  took  them  down  and  changed 
them  around,  put  them  back  on  and  took  them  off. 
They  testified  that  the  belt  very  frequently  wore  out 
and  broke  and  that  when  this  happened,  they  merely 
took  another  belt  off  the  wall  and  put  it  on  the  ma- 
chine. (Tr.  174,  224).  Thus  the  belt  is  what  might 
be  considered  an  expendable  part  of  the  engine  rather 
than  a  normally  permanent  one. 
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It  may  be  compared  to  an  automohilc  tire.  When 
one  runs  an  automobile  for  so  many  thousand  miles 
the  tire  wears  down  to  the  cords  and  then  tlie  tire 
gives  way  and  blows  out,  and  no  one  considers  the 
bk)wing  of  the  tire  an  accident.  It  is  true  under  cer- 
tain circumstances  the  car  might  proceed  to  have  an 
accident,  but  the  blowing  of  the  tire  would  be  no  ac- 
cident— it  is  something  that  is  foreseen  and  expected. 

The  policy  and  definition  of  "accident"  further 
provides  "nor  shall  the  depletion  of  material  on  any 
part  of  the  object  due  to  pitting,  corrosion  or  wear 
be  construed  as  an  accident."  In  this  case  the  belt 
undoubtedly  wore  down,  was  depleted,  and  finally 
broke  as  would  be  expected. 

There  is  n(j  direct  evidence  as  to  the  age  of  the  belt. 
A  small  piece  of  the  belt  is  in  evidence  as  defendant's 
exhibit  No.  12.  If  it  should  become  important  the  trial 
court  should,  of  course,  make  a  finding  of  fact  with 
respect  to  the  age  of  the  belt. 

To  keep  clearly  in  mind  the  nature  of  the  Appel- 
lant's claim  it  is  necessary  to  divorce  the  effects  from 
the  event  which  is  claimed  to  be  an  accident.  It  is 
true,  when  you  get  a  lot  of  breaking  up  of  shafts  and 
pulleys  and  some  $16,000  worth  of  damage,  you  con- 
sider that  there  has  been  an  accident.  But  the  acci- 
dent has  been  to  the  pulleys  and  shafts.  The  com- 
pany does  not  insure  against  an  accident  to  the  pulleys 
and  shafts.  If  we  assume  that  the  pulleys  and  shafts 
had  not  broken  and  had  not  been  damaged,  and  all 


32 

that  had  happened  Avas  the  breaking  of  the  governor 
belt,  no  ordinary  man  woukl  have  said  that  this  en- 
gine was  involved  in  an  accident  merely  because  the 
governor  belt  broke.  It  is  highly  doubtful  that  the 
Paper  Company  would  have  considered  putting  in  a 
claim  for  the  broken  belt.  There  is  no  evidence  that 
they  had  ever  put  in  a  claim  for  any  belts  that  were 
broken  prior  to  this. 

V. 

THE  BREAKING  OF  THE   BELT  IF   IT  WAS 

THE  INITIAL  EVENT  WAS  NOT  THE 

DIRECT  CAUSE  OF  THE  DAMAGE 

Appellant  has  still  another  hurdle  to  get  over  be- 
fore it  is  entitled  to  recover.  Assuming  that  the  break- 
ing of  the  belt  was  the  initial  event,  and  that  such 
breaking  was  an  accident,  within  the  meaning  of  the 
policy,  still  the  appellant  must  establish  that  the  dam- 
age w^as  the  direct  result  of  the  breaking  of  the  belt. 
The  policy  provides  that  the  defendant  will  pay  "the 
assured  for  loss  on  the  property  of  the  assured  di- 
rectly damaged  by  such  accident"  and  excludes  "loss 
from  any  indirect  result  of  an  accident"  (Tr.  9). 
The  courts  have  construed  the  language  "directly 
damaged"  as  synonymous  with  "proximately  caused." 
In  Dixie  Pine  Products  Company  v.  Maryland  Cas- 
ualty Company,  133  Fed.  (2d)  583,  585,  court  said: 

"It  is  well  settled  that  the  words  'direct 
cause'  ordinarily  are  synonymous  in  legal  intend- 
ment with  'proximate  cause,'  a  rule  applicable  to 
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causes  involving-  the  coiistriictioii  of  an  insurance 
policy." 

There  are  innumerable  definitions  of  proximate 
cause  in  the  cases  and  it  would  be  fntih'  to  attempt  to 
cite  them  all.  We  call  the  court's  attention,  liowever, 
to  a  few.  Cole  r.  (rcrnuui  Sarinys  and  Loan  Society, 
124  Fed.  113,  115,  court  said: 

"An  injury  that  is  tlie  natural  and  probable 
consequence  of  an  act  of  neglij^encc  is  action- 
able, and  such  an  act  is  the  proximate  cause  of 
the  injury.  But  an  injury  which  could  not  have 
been  foreseen  nor  reasonably  anticipated  as  the 
probable  result  of  an  act  of  negligence  is  not  ac- 
tionable, and  such  an  act  is  either  the  remote 
cause,  or  no  cause  whatever,  of  the  injury.  An 
injury  that  results  from  an  act  of  negligence,  but 
that  could  not  have  been  foreseen  or  reasonably 
anticipated  as  its  prol)able  consequence,  and  that 
would  not  have  resulted  from  it,  had  not  the  in- 
terposition of  some  new  and  independent  cause 
interrupted  the  natui-al  sequence  of  events,  turned 
aside  their  course,  and  produced  it,  is  not  ac- 
tionable. Such  an  act  of  negligence  is  the  remote, 
and  the  independent  intervening  cause  is  the 
proximate,  cause  of  the  injury.  A  natural  con- 
sequence of  an  act  is  the  consequence  which  or- 
dinarily follows  it — the  result  which  may  be  rea- 
sonably anticipated  from  it.  A  probable  conse- 
quence is  one  that  is  more  likely  to  follow  its 
supposed  cause  than  it  is  to  fail  to  follow  it. 
CJticago,  St.  P.,  M.  &  0.  By.  Co.  v.  Elliott,  55 
Fed.  949,  952,  5  CCA  347,  350,  20  L.R.A.  582; 
Railway  Co.  v.  Kellogg,  94  U.  S.  469,  475,  24 
L.ed.  256;  Hoaq  v.  Bailroad  Co.,  85  Pa.  293,  298, 
299,  27  An.  Rep.  653." 

In  Union  Pacific  By.  Company  v.  Callaghan,  56 
Fed.  988,  993,  court  said : 
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*'The  independent  intervening  cause  that  will 
prevent  a  recovery  on  account  of  the  act  or  omis- 
sion of  a  wrongdoer  must  be  a  cause  which  in- 
terrupts the  natural  sequence  of  events,  turns 
aside  their  course,  prevents  the  natural  and  prob- 
able result  of  the  original  act  or  omission,  and 
produces  a  different  result,  that  could  not  have 
been  reasonably  anticipated." 

The  Supreme  Court  of  North  Carolina  said  in 
Clark  V.  Wilmington,  etc.,  Railroad  Company,  14 
S.E.  43,  47 : 

"If  the  original  wrong  only  becomes  injuri- 
ous in  consequence  of  the  intervention  of  some 
distinct  wrongful  act  or  omission  by  another,  the 
injury  shall  be  imputed  to  the  last  wrong  as  the 
proximate  cause,  and  not  to  that  which  was  more 
remote. ' ' 
The  Supreme  Court  of  the  United  States  declares: 

"The  question  always  is,  was  there  an  un- 
broken connection  between  the  wrongful  act  and 
the  injury,  a  continuous  operation?  Did  the  facts 
constitute  a  continuous  succession  of  events,  so 
linked  together  as  to  make  a  natural  whole,  or  was 
there  some  new  and  independent  cause  interven- 
ing between  the  wrong  and  the  injurv?"  Rail  way 
Company  v.  Kellogg,  94  U.  S.  469,  475,  24  L.ed. 
256. 

And  again: 

"The  proximate  cause  is  the  efficient  cause, 
the  one  that  necessarily  sets  the  other  causes  in 
operation.  The  causes  that  are  merely  incidental, 
or  instruments  of  a  supeiior  or  controlling  ag- 
ency, are  not  the  proximate  causes  and  the  re- 
sponsible ones."  Aetna  Insurance  Company  v. 
Boon,  95  U.  S.117, 130,  24  L.ed.  395. 
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The  Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit holds  that: 

"The  remote  cause  is  that  cause  which  some 
independent  force  merely  took  advantage  of  to 
accomplish  something  not  the  ])r()hal)le  oi-  natural 
effect  thereof  *  *  *  The  causal  connection  be- 
tween the  negligence  and  the  hurt  is  interrupted 
by  the  interposition  of  an  independent  human 
agency;  and,  as  Mr.  Wharton  expresses  the 
thought,  'the  intervener  acts  as  a  non-conductor, 
and  insulates  the  negligence.'  The  test  is:  Was 
the  intervening  efficient  cause  a  new  and  inde- 
pendent force,  acting  in  and  of  itself  in  causing 
the  injury  and  superseding  the  original  wrong 
complained  of,  so  as  to  make  it  remote  in  the 
chain  of  causation,  although  it  mav  have  remote- 
ly contributed  to  the  injury  as  an  occasion  or 
condition?"  Goodlawhr  Mill  Co.  v.  Standard 
Oil  Co.,  63  Fed.  4()0,  405, 11  CCA  253,  258,  27  L.R.A. 
583. 

There  is  also  a  very  carefully  reasoned  article  in 
the  Harvard  Law  Review,  Vol.  XXXIII,  p.  633,  en- 
titled "Proximate  Consequences  of  an  Act."  The 
gist  of  the  article,  as  it  applies  to  this  situation,  is 
found  in  the  following  two  excerpts: 

"On  the  other  hand,  where  defendant's  active 
force  has  come  to  rest  in  a  position  of  apparent 
safety,  the  court  will  follow  it  no  longer;  if  some 
new  force  later  combines  with  this  condition  to 
create  harm,  the  result  is  remote  from  the  defen- 
dant's act."  P.  651. 

"The  form  of  rule  above  stated  is  believed 
really  to  state  the  true  distinction  and  the  one 
actually  enforced  by  the  courts.  *  *  '^  A  more  ac- 
curate phrase  which  is  gaining  in  use  is  that  the 
intervening  force,  unless  it  is  to  make  the  result 
remote,  nmst  be  foreseeable. ' '  P.  652. 
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Applying  these  rules  to  the  situation  here  involved, 
according  to  appellant's  theory,  we  find  the  follow- 
ing: When  the  belt  breaks,  the  rider  pulley  drops 
and  the  trigger  pin  is  hit.  That  force  is  carried  up  to 
the  lachet  spring  and  the  safety  device  is  operated. 
In  other  words,  when  the  belt  breaks,  it  sets  in  motion 
a  foi'ce  which  causes  the  safety  device  to  operate  and 
shuts  off  the  steam.  This  is  the  foreseeable  and  in- 
tended chain  of  events  which  would  normally  ensue. 
Appellant  contends,  however,  that  in  this  instance 
this  normal  chain  of  events  did  not  ensue,  but  rather 
that  the  Pickering  stop  failed  to  function  and  the  en- 
gine ran  away  instead  of  stopping.  This,  it  says,  was 
due  to  the  fact  that  a  set  screw  on  the  trigger  arm 
was  or  had  become  loosened  so  that  it  slipped  instead 
of  turning  and  releasing  the  ratchet  spring.  This 
screw  required  frequent  inspection  and  tightening. 
Appellant's  engineer,   Wheeler,   testified  as   follows: 

"Q.  (By  Mr.  Paine)  :  That  screw  could  be 
loosened  by  applying  a  wrench  to  it  and  loosen- 
ing it  up  ? 

A.     Certainly. 

Q.  Do  you  think  it  could  be  loosened  by  mere 
operation  of  the  machine  itself? 

A.  Vibration;  there's  a  certain  amount  of  vi- 
bration on  those  high  speed  engines. 

Q.  And  do  you  go  around  frequently  and 
tighten  it  up,  keep  it  tight? 

A.  Well,  probably  not  as  often  as  we  should 
have.  I'll  admit  that  on  my  own  part,  but  those 
machines  are  in  continuous  operation  24  hours  a 
day  and  a  good  deal  of  the  time  seven  da.ys  a 
week. 
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Q.  And  they  roqiiii'e  a  constant  tightening  of 
that  screw;  it  should  be  kei)t  tight"? 

A.  There's  lots  of  tliin.ns  that  I'cqnire  tighten- 
ing, and  we  do  tighten  them,  absolutely,  wliei'e  it 
has  to  be  done,  absolutely  necessary."    (Tr.  180- 

181). 

The  appellee's  contention  is  that  if  appellant's 
theor}^  is  correct,  then  the  direct  cause  of  the  engine 
running  Siway  and  damaging  the  property  was  the 
failure  of  the  Pickering  device  to  operate  due  to  the 
loose  set  screw  which  was  caused  by  faulty  mainte- 
nance and  not  by  the  breaking  of  the  belt.  The  only 
foreseeable  result  in  the  breaking  of  the  belt  would 
be  the  stopping  of  the  engine,  but  due  to  the  inter- 
ference of  the  loose  set  screw,  the  result  did  not  fol- 
low from  the  initial  force,  but  an  entirely  different 
result  was  brought  about.  To-wit:  the  over-speeding 
of  the  engine,  but  that  was  proximately  caused  by  the 
loose  set  screw,  a  thing  that  was  not  covered  by  the 
policy  of  insurance. 

In  presenting  this  argument,  w^e  do  not  want  to  be 
understood  as  intimating  that  we  believe  this  is  w^hat 
happened,  but  only  wish  to  point  out  that  even  under 
appellant's  theor^y,  no  set  of  facts  has  been  shown 
that  justifies  recovery  under  the  policy. 

CONCLUSION 

As  has  been  pointed  out  i^reviously  in  this  brief, 
this  case  presents  solely  a  question  of  facts.  The  trial 
court  made  its  finding  based  upon  the  evidence  taken 
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in  01)011  coiiit  which  consisted  of  testimony  of  wit- 
nesses, as  to  what  they  had  seen  and  observed,  and 
certain  physical  facts  and  conditions.  A  good  pait 
of  the  testimony  depended  upon  the  interest,  honesty 
and  credibilit}^  of  the  witnesses,  and  in  such  case  the 
findings  of  the  Trial  Court  cannot  be  disturbed  un- 
less clearly  erroneous.  We  respectfully  urge  that  the 
findings  of  the  Coui't,  far  from  being  clearl}^  errone- 
ous, were  sustained  by  the  overwhelming  weight  of 
the  evidence  and  were  the  only  ones  which  could  have 
been  entered.  It  was  undisputed  that  the  Sumner 
Steam  Engine  came  down  to  an  idling  speed  before  the 
steam  was  shut  off;  that  there  were  only  two  de- 
vices which  could  accomplish  this — either  the  butter- 
fly valve  or  the  Pickering  safety  stop.  If  the  Picker- 
ing Safety  Stop  was  the  device  that  caused  the  engine 
to  come  down  to  an  idling  speed,  then  it  must  have 
operated  at  the  end  of  the  sequence  of  events  and 
would  not  be  a  diiect  cause  of  the  damage,  but  would 
in  fact  be  the  thing  that  stopped  the  damage  from 
being  greater  than  it  was.  The  Court  properly  found 
this  to  be  what  happened.  The  evidence  showed  clear- 
ly that  the  butterfly  valve  failed  to  close  due  to  an 
inherent  defect  in  the  butterfly  valve  itself.  The  two 
devices,  namely  the  hand  pull  chain  and  the  Brownell 
stop,  wliich  were  designed  to  cause  the  butterfly 
valve  to  close,  must  both  have  functioned,  as  there 
was  undisputed  testimon_y  that  the  hand  lever  was 
pulled  and  no  possible  reason  or  theory  was  advanced 
as  to  why  the  Brownell  stop  would  not  have  operated 
when  the  fly  wheel  attained  the  si)eed  which  it  did. 
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The  Court  also  did  not  err  in  admitting  tlie  testi- 
nion,y  objected  to,  as  this  evidence  constituted  the  ex- 
amination of  certain  physical  objects,  which  was  en- 
tirely proper  and  the  conducting  of  tests  upon  them 
by  both  parties  to  the  action  under  similar  conditions. 
Testimony  as  to  the  tests  had  also  previously  been 
given  by  the  plaintiff's  own  witnesses  without  objec- 
tion on  the  part  of  the  plaintiff.  Further,  we  believe 
that  even  if  the  Trial  Court's  findings  of  fact  were 
erroneous,  the  plaintiff  would  not  have  been  entitled 
to  a  judgment  because  the  breaking  of  the  belt  was 
neither  an  accident  within  the  meaning  of  the  policy 
or,  if  it  were  such  an  accident,  it  was  not  the  direct 
cause  of  the  damage.  For  these  reasons  we  respect- 
fully urge  that  the  judgment  of  the  Trial  Court  is 
correct  and  should  be  affirmed. 

Respectfully  submitted, 

Paine,  Lowe  and  Coffin, 
Alan  G.  Paine, 
Alan  P.  O 'Kelly, 

Attorneys  for  Appellee. 
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Appellee's  answering  brief  is  a  medley  of  assump- 
tions and  statements  of  supposed  facts,  which  find 
no  support  in  the  record.  For  example,  appellee  does 
not  attempt  to  answer,  and  cannot  answer  from  the 
record  the  logical  sequence  of  this  accident  as  set 
forth  on  pages  38,  39  and  40  of  appellant's  brief. 
This  Court  wdll  note  that  each  step  in  this  sequence 
refers  to  the  pages  of  the  record.  Appellant  Paper 
Company  desires  this  brief  to  be  of  assistance  to  this 
Court  in  deciding  from  a  review  of  the  rather  volumi- 
nous record  whether  appellant  sustained  the  burden 
of  proof  that  there  was  an  accident  within  the  pur- 
view of  this  insurance  policy.  Accordingly,  this  brief 
will  be  strictly  in  reply  to  the  order  of  the  discussion 
of  the  case  by  appellee  in  its  brief. 

The  six  "vital  facts"  set  forth  by  appellee  will  be 
considered  in  that  order. 

1.  The  cited  portions  of  the  record,  Tr.  258-260, 
do  not  support  the  bald  statement  that  "There  are 
numerous  possible  causes  for  an  overspeeding  of  a 
Sumner  steam  engine."  There  was  no  other  possible 
cause  of  overspeed  in  the  entire  record  except  the 
broken  belt  and  the  Insurance  Company  never  named 
any.  While  the  burden  of  proof  never  shifts,  the 
Paper  Company,  plaintiff  in  the  Trial  Court,  made 
a  prima  facie  case  so  that  the  burden  of  going  for- 
ward did  shift.  Appellee  Insurance  Company  did 
not  offer  any  cause  for  the  overspeeding.  The  find- 
ing of  the  Trial  Court  was  that  the  overspeeding  was 
due  to  "some  undetermined  cause"  which  was  never 


named  in  the  entire  record.  (Finding  of  Fact  No.  3, 
Tr.  465).  The  cited  portion  of  the  record  shows  that 
after  the  belt  broke,  the  overspeed  resulted  from  a 
failure  of  the  controls  of  the  engine.  The  portions 
of  the  record  cited  by  appellee  Insurance  Company 
are  as  follows: 

"Q.  This  overspeed  is  caused  by,  may  be 
caused  by  a  number  of  things  getting  wrong 
with  the  governor,  isn't  that  right? 

"A.  Getting  wrong  witli  the  controls  of  tlie 
engine. 

"Q.  The  breaking  of  the  governor  belt  from 
the  engine  to  the  governor  is  only  one  of  many 
things  that  might  set  off  an  overspeed  condi- 
tion, isn't  that  so? 

"A.  Well,  the  failure  of  the  governing  de- 
vices would  cause  an  overspeed  condition."    (Tr. 

258). 

These  controls  are  the  Brownell  overspeed  stop  and 
the  handpull  safety  stop,  both  of  which  operate  the 
Butterfly  Valve.  (Ex.  8,  9,  and  10;  Tr.  136,  124-125, 
134-135).  The  specious  argument  of  appellee  Insur- 
ance Company  overlooks  the  fact  that  these  governing 
devices  might  have  been  defective,  but  nevertheless 
their  defective  condition  would  not  have  made  any 
difference  if  the  belt  of  the  Pickering  governor  had  not 
broken  in  the  first  place.  In  other  words,  if  the  Pick- 
ering governor  had  functioned  to  keep  the  paper  speed 
constant  at  all  times  the  way  it  was  supposed  to,  it 
would  not  have  made  any  difference  if  there  were  no 
other  controls.  The  following  misleading  and  dis- 
junctive question  was  asked  on  cross-examination  and 


is   apparently   the   basis   for   appellee's   whole   argu- 
ment : 

Recross-examination  by  Mr.  Paine: 

''Q.     But   those    can   take    place    without    the 
breaking  of  the  governor  belt;" 

(The  witness  had  been  speaking  of  the  failure  of 
the  governing  devices,  i.  e.,  safety  stop  on  the  Pick- 
ering governor,  Brownell  overspeed  stop  and  hand- 
pull  safety  chain,  but  counsel  then  joined  that  up  with 
the  following) 

''that  is  just  one  of  the  things  that  might  hap- 
pen and  cause  the  overspeed?"    (Tr.  258). 

(Counsel  now  talking  about  the  breaking  of  the 
belt  of  the  Pickering  governor,  but  the  witness  an- 
swers "Yes"  to  the  first  part  of  the  question). 

2.  The  belt  driving  the  governor  on  the  engine 
was  found  across  the  frame  underneath  the  gover- 
nor. One  end  was  across  the  frame,  (Tr.  68-70)  and 
not  at  the  base  of  the  engine. 

3.  The  Sumner  steam  engine  did  continue  at  an 
idling  speed  for  some  minutes  after  the  break-u23  of 
the  machinery. 

4.  The  Brownell  overspeed  stop  would  also  bring 
the  engine  to  an  idling  speed.    (Tr.  196-201,  357). 

5  and  6.  The  cited  portions  of  the  record,  Tr.  451- 
452,  simply  refer  to  the  mistaken  opinion  of  the  Trial 
Court  and  not  the  testimony  of  any  witness.  These 
cited  portions  are  in  direct  contradiction  to  the  fol- 


lowing  evidence  of  appellant  Paper  Company's  mas- 
ter mechanic,  who  liad  l)ceii  associated  with  the  Paper 
Company  for  23  years  in  charge  of  and  responsible 
for  the  machines,  (Tr.  187-18S)  who  testified  that 
the  Butterfly  Valve  was  90  7o  efficient  and  sufficiently 
tight  to  bring  the  engine  to  at  least  an  idling  speed 
even  with  all  the  load  on. 

"Q.  Mr.  Beguelin,  I  believe  you've  been  sworn 
before.  Mr.  Beguelin,  if  the  number  4  paper  mak- 
ing machinery  is  engaged  upstairs,  and  this 
Pickering  governor  on  the  Sumner  steam  engine 
in  the  basement  trips,  what  effect  does  that  have 
on  the  Sumner  steam  engine?  *  *  * 

"A.  It  Avould  shut  the  supply  of  steam  off 
from  the  engine. 

"Q.     And  the  engine  w^ould  stop? 

"A.     It  would,  it  should,  stop. 

"Q.     Almost  inmiediately  ? 

"A. Very,  very  rapidly."    (Tr.  351-352).  *  *  * 

"Q.  Well,  how  close  would  this  Butterfly  Valve 
normally  close? 

"A.  Oh,  I  w^ould  say  90  per  cent,  something 
like  that. 

"Q.  Would  the  Butterfly  Valve  have  stop]3ed 
the  machine  at  the  time  of  the  accident  if  it  was 
in  the  condition  in  which  Fullmer  brought  it  up 
to  your  shop  after  the  accident?" 

(Wholly  disengaged  from  the  line,  that  is,  with 
no  load  on). 

"Mr.  Paine:  I  object  to  that  as  a  mere  con- 
clusion. The  facts  are  in  evidence  as  to  what  it 
did  or  didn't  do. 

"The   Court:    I've   forgotten,   there's  been   so 


many  witnesses,  what  Ms  qualifications  are,   as 
an  expert. 

"Mr.  Paine:   He's  only  the  master  mechanic. 

(But  see  counsel's  remarks  at  page  193  of  Tr.) 

*'Mr.  Kelley:  He's  the  master  mechanic,  if  the 
Court  please. 

"The  Court:  I'll  overrule  the  objection.  He 
can  testify  in  his  opinion  what  it  would  have 
done. 

"A.  Well,  I  believe  that  would  have  stopped 
the  engine,  or  slowed  it  down  to  less  than  a  dan- 
gerous speed,  at  least."    (Tr.  353-354). 

In  other  words,  the  Butterfly  Valve  would  have 
the  effect  of  bringing  the  engine  to  an  idling  speed. 
Furthermore,  the  Pickering  governor  stop  would  have 
operated  automatically  to  stop  the  engine.  This  Pick- 
ering governor  stop  could  not  be  adjusted  to  an  idling 
speed.  Appellee  wholly  ignores  the  record  itself  (Tr. 
251-252,  which  is  set  forth  on  pages  41  and  42  of  ap- 
pellant's brief)  and  cites  instead  the  mistaken  opin- 
ion of  the  Trial  Court  (Tr.  451-452)  which  was  in- 
deed contrary  to  that  record. 

There  is  no  testimony  in  the  record  that  the  Butter- 
fly Valve  could  not  bring  the  engine  to  an  idling  stop 
without  a  load  at  the  time  of  the  accident;  the  condi- 
tions at  the  test  were  wholly  different  from  those  pre- 
vailing at  the  time  of  the  accident. 

(a)  The  condition  of  the  packing  was  compara- 
tively cold. 

(b)  The  condition  of  vibration  due  to  the  oper- 
ation   of   the   machinery   itself   was   absent. 


When  the  test  was  made  everything  was  quiet 
and  there  was  no  ]ndling  and  there  was  no 
vibration. 
There  was  no   other  way  the   steam  engine   could 

get  excessive  speed  except  by  the  belt  of  its  governor 

breaking.   Appellee  Insurance  Company  cannot  point 

to  any  other  possible  way  that  the   governor   could 

have  failed. 

I. 

Appellee's  Argument  With  Respect  to 
Assignment  of  Errors  Nos.  1,  2  and  4. 

W^e  are  not  concerned  with  the  purpose  of  the  In- 
surance Company  in  its  experiments  made  on  the 
Pickering  governor  in  August.  Just  because  the  Pick- 
ering governor  stop  w^ould  biing  the  engine  to  an 
idling  stop  is  no  proof  that  the  Pickering  governor 
stop  was  the  thing  that  did  bring  the  engine  to  an 
idling  stop.  The  Butterfly  Valve  could  and  did  bring 
the  engine  to  an  idling  stop  regardless  of  the  tests  of 
*' purely  academic  interest"  made  after  the  accident. 
The  "trigger"  of  the  Brownell  overspeed  stop  could 
operate  to  close  the  Butterfly  Valve  as  well  as  centri- 
fugal force.  This  trigger,  which  could  be  tripped  by 
hand,  was  only  about  one-half  an  inch  away  from  the 
main  belt  of  the  Sumner  steam  engine  to  the  line 
shaft  pulleys  (Tr.  188).  Several  years  before  the 
accident,  this  main  engine  belt  (not  to  be  confused 
with  the  belt  of  the  Pickering  governor)  had  been 
weaving  from  side  to  side  on  its  pulley  and  because 
of  its  close  juxtaposition  to  this  trigger  had  tripped 
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the  trigger  of  the  Brownell  overspeed  stop.  (Tr.  198- 
199).  This  main  belt  of  the  insured  engine,  during  the 
overspeed  of  the  accident  in  the  case  at  bar,  had  be- 
come very  loose  and  the  pulley  on  which  it  was  at- 
tached had  been  pulled  forward  towards  the  north 
approximately  8  to  10  feet  by  the  explosion,  so  that 
it  must  have  moved  sideways  at  the  time  of  the  over- 
speed  and  must  have  hit  the  trigger  because  it  was 
slack.  (Tr.  188-189).  Furthermore,  after  the  wreck, 
the  Brownell  overspeed  stop  was  found  in  a  tripped 
position  and  it  is  undisputed  that  it  did  not  work 
automatically^  by  centrifugal  force  at  277  R.P.M., 
at  which  point  it  was  supposed  to  work,  because  the 
engine  went  three  times  as  fast  before  the  explosion. 

With  reference  to  Fullmer 's  testimony  on  the  point, 
all  Fullmer 's  testimony  amounted  to  was  that  the 
Butterfly  Valve  would  not  close  100%,  but  as  has 
already  been  pointed  out  on  page  34  of  appellant's 
opening  brief,  a  Butterfly  Valve  of  this  type  normally 
never  closes  100%,  although  this  particular  one  in 
closing  to  one-eight  of  an  inch  would  have  been  enough 
to  bring  the  engine  to  at  least  an  idling  stop.  (Tr. 
353-354).  Furthermore,  the  test  after  the  accident  of 
the  packing  was  made  under  cold  conditions. 

The  case  of  Fidelity  Cas.  Co.  of  N.  Y.  v.  Griner,  44 
F.  (2d)  706,  cited  by  appellee  Insurance  Company 
is  not  in  point  at  all.  If  it  is  at  all  apropos,  it  is  au- 
thority for  appellant  Paper  Company  to  this  extent: 
Appellee  Insurance  Company  makes  the  claim  that 
there  may  "have  been  many  possible  causes  for  the 


overspeed."  The  cited  case  would  hold  that  the  bur- 
den was  not  on  the  appellant  to  raise  all  these  causes 
and  then  to  negative  all  the  possibilities.  Rather  the 
case  would  indicate  that  the  burden  was  sufficiently 
met  by  the  appellant  Pai)er  Company  when  it  estab- 
lished the  broken  belt  as  the  cause  of  the  overspeed. 
As  was  shown  in  part  through  the  cross-examination 
of  Insurance  Company  representative,  Olinger,  the 
undisputed  facts  are : 

1.  The  governor  was  a  part  of  the  Sumner 
steam  engine. 

2.  The  belt  was  a  part  of  the  governor.  (Ex. 
12  was  that  belt.) 

3.  That  belt  was  broken. 

4.  The  broken  belt  prevented  the  continued 
operation  of  the  Pickering  governor. 

5.  The  broken  belt  immediately  impaired  the 
functions  of  the  Pickering  governor. 

6.  The  belt  would  have  to  be  replaced  before 
the  operation  of  the  Pickering  governor  could  be 
resumed  or  its  functions  restored. 

What  else  could  have  caused  the  overspeed  of  the 
engine  ? 

IT. 

Appellee  Insurance  Company  also  states  five  ''dis- 
puted" 2^1'opositions  which  it  insists  that  aiDpellant 
Paper  Company  must  prove  in  order  to  sustain  the 
burden  of  proof.  Appellant  Paper  Company  submits 
that  these  propositions  have  been  proved  beyond  dis- 
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pute  and  herewith  sets  forth  these  five  propositions 
togetlier  with  the  specific  portions  of  the  record  di^al- 
ing  with  them  with  the  thought  that  the  record  itself 
will  be  the  most  persuasive  argument  with  this  Court 
on  these  five  points: 

"1.  That  the  Pickering  governor's  stop  had  failed 
to  function."  Testimony  of  Wheeler,  engineer  and 
operator  for  the  Paper  Company,  who  came  on  shift  a 
short  time  after  the  accident.  (Tr.  171,  178-179). 
Testimony  of  Insurance  Company  representatives  who 
investigated  two  days  after  the  accident.  (Tr.  266, 
271,  276,  292,  293,  295,  306,  321). 

"2.  That  when  the  men  on  the  paper  machine  flooi- 
pulled  the  safety  chain,  the  pin  did  not  come  out  to 
release  the  Butterfly  Valve."  Testimony  of  superin- 
tendent of  appellant  Paper  Company  who  came  to 
the  scene  of  the  accident  immediately.  (Tr.  124-125). 
Testimony  of  workmen  who  pulled  the  handpull  stop 
without  stopping  the  engine,  (Tr.  80-81)  and  affidavit 
of  Fred  Beguelin  explaining  why  the  pin  did  not 
come  out  in  support  of  the  motion  for  new  trial.  (Tr. 
471-472). 

"3.  That  the  Brownellstop  failed  to  function  when 
the  engine  reached  the  speed  at  which  it  was  su]3- 
posed  to  function."  Testimony  of  master  mechanic 
that  Brownell  was  set  for  700  feet  paper  speed.  (Tr. 
191-192).  Testimony  of  manager  of  appellant  Paper 
Company  that  Brownell  stop  had  always  functioned 
at  that  point  before.  (Tr.  220-221).  Testimony  of 
four  different  w^orkmen   and   the  superintendent   of 
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appellant  Paper  Company  as  eye  witnesses,  that  the 
engine  was  going*  three  or  four  times  as  fast  as  that 
speed  for  which  Brownell  was  set.  (Tr.  77-78,  89-90, 
93  to  95,  98-99,  111-112  and  122-123). 

''4.  That  the  driving  belt  danced  around  when  it 
was  released  from  tlie  line  shaft  by  the  breakup  of 
the  line  shaft  and  pulleys,  tripping  the  trigger  on  the 
Brownell  stop,  releasing  the  chain  and  allowing  the 
Butterfly  Valve  to  close."  Testimony  of  master 
mechanic  of  appellant  Paper  Company  that  even  dur- 
ing normal  operations  the  main  engine  belt  had  tripped 
the  trigger  of  the  Brownell  overspeed  stop.  (Tr.  198- 
199).  His  testimony  that  under  abnormal  operations 
after  the  explosion  this  could  have  happened  because 
the  main  belt  was  so  close.    (Tr.  188-189). 

"5.  That  the  effect  of  the  Butterfly  Valve  closing 
would  be  to  reduce  the  speed  of  the  engine  to  idling 
speed  at  a  time  when  admittedly  there  was  no  load  on 
the  engines  since  the  pullej^s  and  line  shafting  and 
belt  which  drove  the  paper  machine  were  broken." 
Testimony  of  general  manager  of  appellant  Paper 
Company  that  the  engine  was  idling.  (Tr.  216).  Tes- 
timony of  master  mechanic  of  Paper  Company.  (Tr. 
251-252). 

Appellant  Paper  Company  proved  the  above  five 
propositions  and  there  was  no  conflicting  testimony 
on  these  points,  and  appellee  Insurance  Company  has 
been  able  to  cite  none  in-  its  brief.  Appellant  has  no 
quarrel   with  the  cases  cited  by  appellee   Insurance 
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Company  holding  that  the  finding  of  the  Trial  Court 
will  not  be  reviewed  except  for  plain  or  obvious  error, 
but  in  the  case  at  bar  the  judgment  was  against  the 
weight  of  the  evidence.  The  handpull  safety  chain 
could  not  have  operated  the  Butterfly  Valve  to  shut 
the  engine  down  to  an  idling  speed.  This  was  against 
the  physical  evidence.  After  the  chain  attached  to  the 
handpull  stop  was  pulled,  the  engine  went  even  faster. 

Yet  the  Trial  Court  held  "Now  both  the  Brownell 
stop  and  the  hand  stop  up  above  operated  on  this  But- 
terfly Valve."  (Tr.  452).  The  Brownell  operated  only 
after  the  damage  had  occurred,  after  its  trigger  was 
struck,  but  the  Handpull  stop  never  operated.  The 
Handpull  stop  broke.  This  was  part  of  the  engine 
which  was  covered  by  the  policy.  The  Trial  Court  ap- 
parently disregarded  the  testimony  of  Janecek  that 
the  pin  "didn't  quite  pull  clear  out,"  (Tr.  125),  but 
should  not  have  ignored  the  testimony  to  the  same 
effect  given  by  the  workmen  who  pulled  the  Handpull 
stop  without  stopping  the  engine  (Tr.  80),  and  who 
testified  that  this  was  done  at  least  twice  without 
result  and  that  the  break-up  of  the  machinery  only 
occurred  after  these  two.  pulls  (Tr.  81),  or  of  the 
master  mechanic  (Tr.  201).  Appellant  Paper  Com- 
pany could  not  foresee  how  the  Trial  Court  could 
possibly  hold  that  the  Handpull  stop  had  worked  in 
view  of  this  uncontradicted  testimony,  but  when  the 
Trial  Court  did  so  rule,  then  the  new  physical  evi- 
dence as  to  why  the  Handpull  stop  did  not  work  was 
proffered.  This  new  physical  evidence  was  of  the 
broken  lever  arm  casting.    If  the   Trial   Court  had 
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considered  this  new  physical  evidence  and  reopened 
the  case  to  receive  further  testimony  to  show  how  it 
was  physically  impossible  for  the  Handpnll  stop  to 
have  operated  the  Butterfly  Valve,  no  such  ruling 
as  appears  at  Tr.  451  would  have  been  made.  Even 
the  appellee  Insurance  Company  would  concede  this 
according  to  its  argument  (Tr.  408)  and  its  brief  when 
it  states  that  "it  takes  but  a  casual  glance  at  Ex.  8 
to  see  that  that  chain  could  not  come  up  a  foot  or  a 
foot  and  a  half  without  coming  out  of  its  socket  or 
without  breaking  something."  (Italics  ours).  The 
lever  arm  casting  was  broken.  (Affidavit  of  Beguelin. 
Tr.  472). 

There  is  no  testimony  in  the  record,  nor  does  Begue- 
lin's  affidavit  state  that  the  arm  "was  pulled  off." 
It  was  broken  in  the  hub  and  held  together,  and  Ex. 
8  shows  the  triangular  web  which  was  placed  at  that 
hub. 

Mr.  Wheeler's  testimony  that  when  he  saw  the  en- 
gine after  the  damage,  the  butterfly  weight  was  hang- 
ing down  and  from  its  outward  appearance  closed 
(Tr.  181)  was  entirely  consistent  because  after  the 
accident  the  Brownell  trigger  was  tripped.  The 
Brownell  trigger  released  the  Butterfly  Valve,  not 
the  Handpull  safety  chain. 

Later  on  in  its  brief  appellee  Insurance  Company 
states  without  citation  from  the  record  "If  the  Butter- 
fly Valve  is  thus  eliminated,  there  is  clearly  nothing 
left  to  bring  the  engine  down  to  an  idling  stop  except 
the  Pickering  governor  stop."  Appellee  again  ignores 
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the  undisputed  fact  that  the  Brownell  stop  also  op- 
erated the  Butterfly  Valve  and  that  the  Brownell 
stop  operated  not  only  automatically  by  centrifugal 
force  but  by  manual  contact  with  a  trigger  which  is 
shown  in  Ex.  11,  being  a  closeup  of  this  Brownell 
overspeed  stop.  The  Trial  Court  ignored  the  following 
testimony  which  at  least  made  a  prima  facie  case  as 
to  what  operated  the  Brownell  stop,  which  in  turn 
closed  the  Butterfly  Valve: 

"Q.  State  whether  or  not  that  would  be  in 
close  juxta-position  to  the  trigger  that  I'm  indi- 
cating on  Exhibit  11? 

"A.     Yes,  it  would. 

''Q.  If  you  know,  about  how  far  is  that  trig- 
ger from  the  main  pulley  there  that  the  main 
belt  is  driving? 

''A.  Well,  it's  dead  in  line,  I  think  almost 
exactly  in  line,  with  the  face,  and  perhaps  half  or 
three-quarters  of  an  inch  away  from  the  rim. 

*'Q.  Could  this  main  belt  have  hit  the  trigger 
by  the  fact  that  it  was  slack? 

''A.     It  could. 

"Q.  Now,  that  trigger  operates  what  is  known 
as  the  Brownell  overspeed  stop? 

''A.     That's  right."    (Tr.  189). 

The  Trial  Court  erroneously  placed  the  burden  on 
the  appellant  to  prove  why  the  Brownell  overspeed 
stop  would  not  work  by  centrifugal  force  when  it  was 
the  position  of  the  Paper  Company  that  the  Brownell 
overspeed  had  been  worked  at  the  time  of  or  after  the 
breakup  of  the  machinery  by  the  belt  coming  in  con- 
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tact  with  the  trigger.  The  Trial  Court  said,  ''There 
hasn't  been  any  explanation  as  to  wliy  it"  (the 
BroAvnell  overspeed  stop)  "didn't  work.  There  has 
been  shown  to  have  been  no  defect  in  it."  (Tr.  450). 

Appellee  Insurance  Company  further  states  in  its 
brief  "Incidentally,  Mr.  Wheeler  testified  that  when 
he  saw  the  engine  after  the  damage,  the  butterfly 
weight  was  hanging  down  and  from  its  outward  ap- 
pearance it  was  closed."  (Tr.  181).  Mr.  Wheeler's 
testimony  is  consistent,  because  after  the  accident 
the  Brownell  tiigger  was  in  a  tripped  position  and 
consequently  had  closed  the  Butterfly  Valve.  There 
is  a  Avealth  of  evidence,  as  we  have  cited,  that  the 
Brownell  stop  failed  to  function  normally  by  centri- 
fugal force  as  shown  by  the  fact  that  the  insured 
Sumner  steam  engine  was  going  at  least  800  R.P.M., 
or  almost  three  times  the  speed  at  which  the  Brownell 
overspeed  stop  had  been  set,  and  the  No.  4  paper 
machine  was  driven  faster  than  it  had  ever  before 
been  driven  at  an  estimated  speed  of  2,000  lineal  feet 
per  minute.  (Tr.  77,  89-90,  94-95,  105,  111-112  and 
122-123).  It  was  manifest  error  to  rule  that  appellant 
Paper  Company  had  to  produce  evidence  why  the 
Brownell  didn't  operate  by  centrifugal  force.  It  did 
operate  later  by  manual  contact  with  the  trigger.  The 
master  mechanic  Beguelin  did  not  testify  that  the 
engine  under  normal  operating  conditions  would  in- 
crease its  speed  with  the  Butterfly  Valve  closed.  (Tr. 
197-198). 
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III. 

"Appellant's   Motion   for   New   TmAL^' 

If  the  Trial  Court  had  opened  the  judgment  and 
taken  additional  testimony  (as  was  moved  by  the 
appellant  Paper  Company  under  Ride  59  of  Civil  Pro- 
cedktre  for  the  District  Court)  as  outlined  by  Begue- 
lin's  affidavit,  for  example,  that  the  "triangular  web" 
piece  that  appears  as  (3)  on  Ex.  G  of  his  affidavit, 
(Tr.  472)  was  an  additional  piece  that  had  to  be 
welded  on  the  broken  lever  arm  of  the  Handpull  Safety 
chain  by  the  Paper  Company  after  the  accident,  there 
wouldn't  have  been  any  necessity  for  this  appeal,  be- 
cause it  would  have  been  apparent  why  the  Handpull 
Safety  stop  did  not  operate  to  close  the  Butterfly 
Valve  and  bring  the  engine  to  an  idling  stop.  This 
was  accomplished  at  the  time  of  the  breakup  by  the 
"trigger"  of  the  Brownell  being  hit  by  the  main  en- 
gine belt.  The  Trial  Court  denied  appellant's  motion, 
although  at  the  time  of  the  trial  he  had  said,  "We  also 
have  to  assume,  which  has  been  pointed  out  here  as 
rather  improhahle,  to  me,  that  although  this  Hand 
Safety  stop  had  been  set  up,  connected  with  a  chain 
to  the  Butterfly  Valve  extending  up  into  the  up23er 
room,  where  the  paper  machine  was  operating,  a  con- 
venient handle  in  the  floor,  the  men  evidently  had 
been  instructed  about  it,  knew  it  was  there,  and  when 
this  evidence  of  speeding  was  noticeable  they  ran 
over  and  the}^  pulled  that,  and  no  doubt  pulled  it 
violently  and  in  a  way  that  should  have  made  it  work. 
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Now,  we  have  to  assume  that  that  didn't  work,  and 
then  we  have  another  point  here."  (Tr.  451).  (Italics 
ours). 

IV. 

"The  Breakino  of  the  Belt  Did  Not  Constitute 
An  Accident'' 

The  language  used  in  the  policy  evidently  contem- 
plated some  fracture  of  some  part  of  the  engine.  This 
occurred.  The  belt  of  the  Pickering  governor  broke. 
The  lever  arm  of  the  Handpull  Safety  chain  also 
broke.  The  term  "accident"  was  defined  in  appellee 
Insurance  Company's  policy  by  Schedule  6,  paragraph 
(c)  to  cover  these  events. 

V. 

"The  Breaking  of  the  Belt  If  It  Was  the  Initial 

Event  Was  Not  the  Direct  Cause  of 

the  Damage'' 

It  would  not  be  helpful  to  this  Court  to  discuss  the 
cases  cited  by  appellee  Insurance  Company  which  are 
wholly  dissimilar  in  fact  and  not  at  all  in  point.  We 
endeavored  to  review  the  authorities  before  trial,  and 
we  informed  the  Trial  Court  (Tr.  375)  that  we  had 
not  been  able  to  find  any  case  other  than  Ocean  &  Ac- 
cident Guarantee  Corp,  v.  Penick  &  Ford,  101  F.  (2d) 
493,  that  came  near  the  instant  problem.  After  con- 
sidering those  cited  by  appellee  Insurance  Company 
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with  the  exception  of  the  Ocean  &  Accident  Guarantee 
Corp.  V.  Penick  &  Ford  case,  which  is  also  cited  in 
appellee's  brief,  this  court  will  observe  that  no  other 
authority  has  been  cited  in  point.  This  Court  will  ob- 
serve from  this  record  that  the  safety  stop  on  the 
Pickering  governor  had  been  placed  on  the  Pickering 
governor  to  stop  the  engine  in  the  event  that  the  belt 
of  the  Pickering  governor  broke.  This  had  been  so 
placed  on  the  specific  recommendation  of  the  Insur- 
ance Company  itself  (Tr.  192-193,  223-224,  Ex.  8,  15, 
16  and  17).  Prior  to  the  time  that  the  safety  stop  on 
the  Pickering  governor  had  been  put  on  the  insured 
engine,  the  only  thing  that  would  have  stopped  the 
engine  in  case  of  the  belt  breaking  was  the  Brownell 
overspeed  stop.  (Tr.  223-224).  Under  such  a  theory 
advanced  by  appellee  Insurance  Company  that  the 
breaking  of  the  belt  was  not  the  proximate  cause  of 
the  accident,  if  any  insurance  company  can  get  an 
assured  in  the  position  of  the  appellant  Paper  Com- 
pany to  install  a  safety  device,  such  as  the  safety 
stop  on  the  Pickering  governor,  for  a  part  of  the  in- 
sured machinery,  then  the  insured  could  never  recover 
for  an  "accidental  breaking"  of  that  part  because  if 
the  safety  device  which  the  insurer  persuaded  the 
insured  to  put  on  worked,  there  would  be  no  damage. 
On  the  other  hand,  if  the  safety  device,  such  as  the 
safety  stop  on  the  Pickering  governor,  did  not  work, 
whether  it  be  due  to  a  loose  set  screw  or  for  any  other 
reason,  there  could  never  be  any  proximate  cause 
within  the  purview  of  the  policy  and  hence  no  recov- 
ery.   Such  an  argument  would  be  contrary  to  public 
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policy  and  tlic  well  establiylied  principle  that  an  in- 
surance policy  is  supposed  to  protect  the  insured. 

CONCLUSION 

The  other  portions  of  appellee's  brief  to  which  we 
have  not  replied  do  not  really  dispute  appellant's 
theory.  To  answer  all  of  appellee's  contentions  made 
without  support  of  the  record  would  only  be  to  repeat 
what  has  already  been  stated  in  the  opening  brief.  It 
is  respectfully  submitted  that  judginent  should  be  re- 
versed and  the  appellant  recover  the  stipulated  dam- 
ages, or  in  the  alternative  that  a  new  trial  should  be 
granted  to  permit  further  evidence  along  the  lines  of 
Beguelin's  affidavit.  This  evidence  would  conclusive- 
ly establish  that  the  Brownell  overspeed  stop  could  not 
have  been  operated  by  the  Handpull  Safety  chain  and 
must  have  been  operated  by  the  "trigger,"  because 
it  is  undisputed  that  it  did  not  operate  normally  by 
centrifugal  force  at  the  speed  for  which  it  was  set. 
This  was  perhaps  not  emphasized  sufficiently  to  the 
Trial  Court,  w^ho  ^vas  confused  as  to  the  Pickering 
governor  stop  and  the  Brownell  stop  as  shown  by  the 
f  ollovong : 

"The  Court:  Pardon  the  interruption.  There's 
a  point  that  is  a  little  confusing  to  the  Court,  the 
apparent!}^  conflicting  theories  with  respect  to 
these  two  stops.  As  I  understand  it,  jour  theory 
is,  or  at  least  j^ou  subscribe  to  the  contention  that 
the  Pickering  stop  worked? 

"Mr.  Paine:    That's  right. 

"The  Court:    When  the  belt  broke;  all  right, 
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if  the  Pickering  stop  functioned  when  the  belt 
broke,  then  the  engine,  according  to  your  theory, 
would  have  been  immediately  reduced  to  idling 
speed  ? 

"Mr.  Paine:    That's  right. 

"The  Court:  All  right;  what  then  could  have 
thrown  the  Brownell  stop,  which  has  to  attain  an 
overspeed  in  order  to  trip  automatically  bv  cen- 
trifugal force?"  (Tr.  395). 

We  appreciate  that  the  Trial  Judge  was  a  very  fair 
and  able  judge,  but  as  this  Court  will  find  from  an 
analysis  of  the  record,  this  was  a  difficult  and  per- 
plexing^ subject.  The  accident  could  only  have  hap- 
pened as  the  appellant  has  outlined  because  the  speed 
of  the  engine  could  not  have  increased  if  it  had  been 
"governed"  at  all  times.  The  Pickering  governor  was 
supposed  to  do  this.    It  didn't  because  its  belt  broke. 

Respectfully  submitted, 

WiTHERSPOON,   WiTHERSPOON    AND    KeLLEY^ 

William  V.  Kelley, 

Attorneys  for  Appellant. 


